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CASES 

AEGUED  AND  DETERMINED 

IN   THE 

COURT    OF    COMMON    PLEAS, 

FOR   THE 

CITY  AND  COUNTY  OF  NEW  YORK. 


JOHN  SCHUKKAFT  et  al.  against  JOHN  RUCK  et  al. 

(Decided  March  1st,  1875.) 

Where  the  mechanic's  lien  law  gives  a  lien  upon  the  building  and  "  upon  the  lot 
upon  which  the  same  shall  stand,"  and  the  building  is  blown  down  before  the 
filing  of  the  notice  which  creates  the  lien :  Held,  that  no  lien  is  acquired  by 
filing  the  notice  ;  that  if  there  is  no  building  remaining,  there  can  be  no  lien. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  referee 
in  a  proceeding  to  enforce  a  mechanic's  lien. 
The  facts  are  stated  in  the  opinion. 

Stilwell  &  /Swain,  for  appellants. 
Runkle  &  Englehart,  for  respondents. 

DALY,  Chief  Justice. — There  was  nothing  to  which  the  lien 
would  attach.     The  notice  to  create  the  lien  was  filed  on  the 
24th  of  November,  1871,  and  on  the  14th  of  November,  ten 
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days  previously,  the  whole  building  was  blown  down,  in  a  storm, 
to  its  very  foundation.  The  statute  provides  that  a  lien  may 
be  created  upon  the  building  towards  the  erection  of  which  the 
person  filing  the  notice  has  performed  labor  or  furnished  mate- 
rials, "  and  upon  the  lot  upon  which  the  same  shall  stand." 
There  was  no  building  standing  upon  the  lot  when  the  plaintiff 
sought  to  create  a  lien  by  the  filing  of  a  notice.  It  had  disap- 
peared, and  another  building  has  been  erected  in  its  place, 
towards  the  erection  of  which  the  plaintiff  has  in  no  way  con- 
tributed. 

It  is,  in  my  judgment,  unnecessary  to  consider  the  point 
which  the  referee  has  discussed,  whether  the  blowing  down  of 
the  building  was  attributable  to  the  fact  that  the  plaintiff  put 
on  the  roof  before  the  walls  on  each  part  were  sufficiently 
up.  For  all  we  know,  or  the  referee  knew,  it  might  have  blown 
down  if  the  roof  had  not  been  on.  Such  things  occur.  It  is 
therefore,  in  my  judgment,  immaterial  whether  the  defendant 
Ruck  desired  that  the  plaintiff  should  go  on  with  the  roof  in 
the  state  in  which  the  walls  then  were.  He  was  not  bound  to 
do  so.  He  could  not  be  required  to  do  so  until  the  walls  were 
sufficiently  up  to  enable  him  to  attach  the  roof  securely  to  them. 
That  they  were  not  was  not  his  fault,  as  he  was  the  carpenter, 
and  if  there  was  delay  it  was  the  delay  of  the  mason.  Without 
therefore  going  into  the  question  at  all,  the  point  to  be  disposed 
of  is,  to  what  could  the  lien  attach  ?  It  is  given  on  the  building 
and  the  lot  on  which  it  stands.  The  ruins  left  are  not  the 
building,  but  the  debris  remaining  after  the  building  no  longer 
exists,  and  it  cannot  attach  to  the  lot,  for  it  has  no  buildinar 

'  '  O 

upon  it.  This  is  a  remedy  in  rem.  It  is  a  security  which 
attaches  to  the  building  and  the  lot  on  which  it  stands,  for  the 
benefit  of  the  mechanic,  laborer  or  material-man  who  has  con- 
tributed to  the  erection  of  the  building,  and  if  there  is  no  build- 
ing there  can  be  no  lien. 

The  defendants  are  in  no  way  answerable  for  the  fall  of  the 
building.  It  was  erected  under  a  contract,  and  the  loss  arising 
from  its  having  blown  down  falls  upon  the  contractor,  who 
must  erect  another  or  answer  in  damages  for  the  non-perform- 
ance of  his  contract  (Trustee  of  Trenton  v.  Bennett,  3  Dutcher 
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(N.  J.)  514 ;  Tompkins  v.  Dudley,  25  K  Y.  272).      The  judg- 
ment should  be  reversed. 

J.  F.  DALY  and  ROBINSON,  JJ.,  concurred. 
Ordered  accordingly. 


JOHN  HADEN  et  al.  against  CHARLES  A.  BUDDENSIEK  et  al. 

(Decided  March  1st,  1876.) 

A  sub-contractor  having  discharged  a  notice  of  lien  filed  by  him  under  the  me- 
chanic's lien  law,  upon  the  promise  of  the  contractor  to  pay  certain  notes  that 
had  been  given  in  payment  for  work  done,  which  promise  was  broken :  Held, 
that  the  sub-contractor  could  file  a  new  notice  of  lien. 

Where  a  large  quantity  of  material  was  furnished  under  a  contract  which  pro- 
vided for  the  payment  of  a  gross  sum  when  all  had  been  delivered :  Held,  that 
materials  had  not  been  "  furnished  "  within  the  meaning  of  the  mechanic's  lien 
law  for  New  York  city  (L.  1863,  c.  500,  §  6)  until  payment  became  due. 

In  computing  the  year  within  which  a  mechanic's  lien  expires,  the  day  of  filing 
the  notice  is  to  be  excluded,  and 

Held,  therefore,  that  a  notice  of  lien  filed  on  January  9th,  1872,  was  duly  contin- 
ued by  an  entry  made  on  the  docket  on  January  9th,  1873. 

APPEAL  by  defendants  from  a  judgment  of  this  court,  en- 
tered on  the  report  of  William  Bloomfield,  as  referee,  in  a  pro- 
ceeding to  enforce  a  mechanic's  lien. 

The  facts  are  stated  in  the  opinion. 

Benjamin  3f.  Stilwell,  for  appellants. 
Osborne  E.  Bright,  for  respondents. 

LOEW,  J. — This  proceeding  was  brought  by  the  plaintiffs,  as 
sub-contractors  and  material-men,  against  Gr.  A.  Sturtzkober, 
contractor,  and  Charles  A.  Buddensiek,  owner,  to  foreclose  a 
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mechanic's  lien  for  $2,595,  upon  three  houses  and  lots  situated 
on  the  corner  of  Washington  and  Horatio  streets,  in  the  city  of 
New  York.  It  is  conceded  that  on  the  thirtieth  day  of  Novem- 
ber, 1871,  the  said  buildings  were  completed,  in  accordance  with 
the  contract  made  between  the  owner  and  the  contractor,  and 
that  on  said  day  there  was  unpaid  on  the  said  contract  the  sum 
of  $4,000,  which  sum  became  due  and  payable  thirty  days  there- 
after. It  is  however  claimed  by  the  defendant  Buddensiek, 
that  on  the  ninth  day  of  January,  1872,  when  the  notice  of  lien 
was  filed,  there  was  nothing  due  from  him  to  the  contractor 
upon  said  contract,  and  that  consequently  the  plaintiffs  could 
not  acquire  a  lien  upon  the  said  premises. 

It  appears  that  on  the  22d  day  of  December,  1 871,  Budden- 
siek executed  and  delivered  to  Sturtzkober  a  bond  for  $8,000, 
secured  by  a  mortgage  upon  certain  real  estate  situated  at  the 
corner  of  Jackson  and  Front  streets,  in  this  city,  and  that 
Sturtzkober  immediately  assigned  and  delivered  the  same  to  the 
plaintiffs.  The  latter  thereupon  satisfied  a  lien  for  $8,000t 
which  they  had  filed  against  certain  buildings  in  Lexington 
avenue,  then  in  process  of  erection,  under  two  contracts,  be- 
tween Buddensiek  as  owner  and  Sturtzkober  as  contractor,  and 
towards  the  erection  of  which  the  plaintiffs  had  also  furnished 
materials.  At  the  same  time  the  plaintiffs  discharged  a  lien  for 
$2,595,  which  they  had  filed  in  the  early  part  of  December, 
1871,  against  the  premises  corner  of  Washington  and  Horatio 
streets,  for  the  same  claim  for  which  the  lien  now  sought  to  be 
foreclosed  was  filed. 

It  is  claimed  on  the  part  of  the  defendant,  Buddensiek,  that 
although  upon  the  completion  of  the  Lexington  avenue  houses 
the  contractor,  Sturtzkober,  would  have  been  entitled  to 
$15,000,  yet  there  was  nothing  due  him  by  the  terms  of  the 
contracts  until  that  time,  and  that  inasmuch  as  Sturtzkober 
never  quite  finished  said  buildings,  no  money  ever  became  due 
to  him  on  the  eaid  contracts.  It  is,  therefore,  insisted  that 
$•4,000  of  the  $8,000  secured  by  the  bond  and  mortgage,  should 
be  applied  to  the  payment  of  the  balance  due  on  the  Horatio 
street  contract,  which  was  the  only  money  due  Sturtzkober.  and 
that  as  to  the  other  $4,000,  he  must  be  deemed  to  have  been  over- 
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paid  to  that  extent.  On  the  other  hand,  Sturtzkober  claims 
that  he  was  unable  to  completely  finish  the  said  houses,  owing 
to  the  default  of  the  owner.  However  this  may  be,  and  in 
whatever  way  or  manner  the  law  would  have  applied  the  $8,000 
payment,  in  the  absence  of  an  agreement  by  the  parties  on  the 
subject,  there  can  be  no  doubt  that  the  parties  had  a  perfect 
right  to  agree  as  to  the  contract  to  which  this  payment  should 
be  appropriated.  This  they  did.  The  referee  has  found  that 
the  bond  and  mortgage  referred  to  were  made  by  Buddensiek 
in  pursuance  of  an  agreement  between  Buddensiek,  Sturtz- 
kober and  the  plaintiffs,  that  the  same  should  be  made  and  de- 
livered to  the  plaintiffs,  and  that  the  plaintiffs  should  thereupon 
discharge  the  lien  which  they  held  on  certain  houses  in  Lexing- 
ton avenue,  towards  the  erection  of  which  they  had,  by  con- 
tract with  said  Sturtzkober,  furnished  material  to  the  amount 
or  value  of  $8,000.  This  finding  is  amply  supported  by  the 
testimony.  Indeed,  Buddensiek  himself  in  his  testimony  ad- 
mits that  the  bond  and  mortgage  were  executed  and  delivered 
for  that  purpose.  It  is  true,  Sturtzkober,  in  the  receipt  given 
by  him,  acknowledges  that  he  received  the  $8,000  on  account 
of  the  three  contracts,  which  includes  the  Horatio  street  con- 
tract as  well  as  the  two  Lexington  avenue  contracts.  But  there 
is  nothing  in  this  receipt  respecting  the  apportionment  of 
the  money  among  those  contracts.  Moreover,  the  testimony 
shows  that  the  plaintiffs,  at  that  time,  were  ignorant  of  the 
giving  of  this  receipt,  and  Sturtzkober  swears  that  he  did  not 
read  it  before  he  signed  it.  Then,  again,  the  referee  has  found, 
upon  satisfactory  evidence,  that  on  the  7th  of  March  following, 
Buddensiek  and  Sturtzkober  had  an  accounting  and  settlement 
in  reference  to  the  Lexington  aveuue  contracts,  at  which  time, 
the  amount  of  the  mortgage  ($8,000)  was  credited  as  having 
been  paid  on  the  Lexington  avenue  contracts.  It  thus  plainly 
appears,  that  the  parties  agreed  to  apply,  and  did  in  fact  appro- 
priate the  $8,000  towards  the  payment  of  the  Lexington  avenue 
contracts,  leaving  the  balance  of  $4,000  on  the  Horatio  street 
contract  still  due  and  unpaid. 

As  regards  the  right  of  the  plaintiffs  to  file  another  notice  of 
lien,  after  having  discharged  the  one  previously  filed  for  the  same 
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claim,  we  entertain  no  doubt.  Both  Haden  and  Sturtzkober 
testified  in  the  most  positive  manner,  that  the  first  lien  was  dis- 
charged upon  the  express  promise  and  assurance  of  Buddensiek, 
that  he  would  pay  his  promissory  note  for  $2,500,  which  Sturtz- 
kober had  indorsed  to  the  plaintiffs,  when  due.  This  testimony 
is  not  contradicted  by  Buddensiek.  As  Buddensiek  did  not  pay 
the  note  at  maturity,  the  plaintiffs  were  justified  in  filing  the 
notice  of  lien  now  sought  to  be  foreclosed. 

It  is  urged,  however,  that  a  large  portion  of  the  materials 
were  furnished  more  than  three  months  previous  to  the  filing 
of  the  lien  notice,  and  as  there  is  no  proof  of  the  value  of  the 
materials  furnished  within  the  time  for  which  the  lien  act  au- 
thorizes a  lien  to  be  filed  (L.  1863,  ch.  500,  §  6)  the  plaintiffs 
cannot  recover.  To  sustain  this  position,  we  are  referred  to  the 
case  of  Spencer  v.  Barnett  (35  N.  Y.  Rep.  94).  It  was  there 
held  that  under  the  Kings  county  lien  law,  a  party  is  not  enti- 
tled to  a  lien  for  materials  not  furnished  within  sixty  days  of  the 
time  of  filing  the  notice  of  lien,  although  they  were  all  fur- 
nished under  one  contract.  But  it  is  to  be  observed  that  the 
contract  in  that  case  was  not  an  entire  contract,  and  that  the 
goods  were  furnished  on  a  running  account.  The  plaintiff  was 
to  deliver  the  material  at  agreed  prices  until  navigation  closed, 
and  after  that  at  the  market  rates.  It  will  thus  be  seen  that  the 
price  of  each  article  delivered  was  fixed  by  the  agreement  of 
the  parties,  and  constituted  a  distinct  claim  for  which  a  lien  no- 
tice might  have  been  filed.  Hence,  Judge  Leonard,  who  deliv- 
ered the  opinion  of  the  court,  says :  "  The  plaintiff  was  at 
liberty  to  have  filed  his  notice  on  the  10th  of  January  for  all 
materials  previously  furnished,  as  well  as  on  the  9th  of  May 
following,  a  period  of  four  months  later."  The  ruling  of  the 
court  of  last  resort,  in  this  case,  was  followed  in  Hubbell  v. 
Schreyer  (4  Daly,  362),  which  was  a  similar  case,  as  clearly  ap- 
pears from  the  opinion  of  Judge  Robinson  (p.  383).  But  in 
the  case  now  before  the  court,  the  contract  between  the  plaint- 
iffs and  Sturtzkober  was  an  entire  contract.  The  plaintiffs  were  to 
deliver  the  materials  called  for  by  the  plans  and  specifications, 
and  were  to  receive  therefor  the  gross  price  or  sum  of  $2,595, 
after  all  had  been  delivered.  ~No  price  was  agreed  on  for  any 
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specific  article,  and  the  referee,  in  his  opinion,  says,  that  inas- 
much as  the  materials  varied  in  kind,  dimensions  and  quantity, 
it  would  be  next  to  impossible  to  fix  the  value  of  each  article, 
for  the  reason  that  its  market  value  being  first  ascertained, 
would  then  have  to  be  proportioned,  not  only  to  the  whole 
price,  but  also  to  that  of  every  other  article,  before  the  price 
fixed  by  the  contract  could  be  reached.  As  the  plaintiffs  could 
have  no  claim  or  cause  of  action  against  Sturtzkober,  the  con- 
tractor, for  a  partial  delivery,  we  think  we  are  warranted  in 
holding  that  the  materials  contracted  for  could  not  be  deemed 
to  have  been  "furnished  "  within  the  meaning  of  the  act,  until 
all  were  delivered,  and  that  consequently  the  three  months  did 
not  begin  to  run  until  that  time. 

There  remains  to  be  noticed  yet  another  objection.  The 
notice  of  lien,  as  already  stated,  was  filed  at  noon  on  the  ninth 
of  January,  1872.  On  the  eighth  day  of  January,  1873,  an. 
order  was  obtained  from  a  judge  of  this  court,  renewing  and 
continuing  said  lien  for  another  year,  and  directing  the  county 
clerk  to  make  a  new  docket  stating  that  fact.  This  docket  was 
not  made  until  the  following  morning — January  ninth.  It  is 
claimed  that  the  year  expired  on  the  eighth,  and  that,  there- 
fore, the  lien  had  already  ceased  before  the  provisions  of  the 
statute  in  respect  to  renewing  the  same  (§  11)  were  fully  com- 
plied with.  It  is  undoubtedly  true  that  merely  obtaining  the 
order  for  the  continuance  of  the  lien,  within  the  year,  is  not 
enough.  To  accomplish  that  object,  a  new  docket  must  also  be 
made  before  the  year  expires  (Stone  v.  Smith,  3  Daly,  213). 
But  in  this  case  we  think  both  acts  were  done  before  the  ex- 
piration of  that  time.  The  law  ordinarily  takes  no  notice  of 
portions  or  fractions  of  a  day  (Judd  v.  Fulton,  4  How.  298). 
It  is  only  where  the  precise  hour  becomes  material,  as,  for  in- 
stance, in  ascertaining  the  priority  of  liens,  that  a  different  rule 
obtains.  In  the  computation  of  time  we  must  consequently 
either  include  or  exclude  the  entire  day  on  which  the  plaintiffs 
filed  their  lien.  Now,  by  the  mode  of  computing  time  estab- 
lished by  the  Revised  Statutes,  a  day  commences  and  ends  at 
midnight  (Pulling  v.  The  People,  8  Barb.  384).  As  the  plaint- 
iffs did  not,  therefore,  have  the  whole  of  the  day  on  which  the 
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lien  notice  was  filed  to  bring  their  action  or  proceeding  (Phelan 
v.  Douglass,  11  How.  193),  to  foreclose  said  lien,  we  think 
that  on  principle  and  authority  the  day  of  filing  should  be  ex- 
cluded, and  the  last  day  on  which  the  same  could  be  continued 
should  be  included  (The  People  v.  N.  Y.  Central  R.  R.  Co. 
28  "Barb.  284).  It  necessarily  follows  that  the  lien  was  renewed 
within  the  year. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Ordered  accordingly. 


WILLIAM  FALLON,  JR.,  BY  GUARDIAN,  &c.,  against  THE  CENTRAL 
PARK,  NORTH  AND  EAST  BIVER  RAILROAD  COMPANY.* 

(Decided  March  1st,  1875.) 

A  child  of  the  age  of  five  years  and  three  months,  and  which  had  never  been 
known  to  go  into  the  street  alone,  after  having  been  playing  in  the  yard  all 
day  with  other  children,  came  into  the  house  for  a  drink  of  milk,  which  itd 
mother  gave  it  and  placed  at  the  table  to  drink  it,  and  went  into  an  adjoin- 
ing room  to  change  her  dress,  and  in  a  few  moments,  without  her  knowledge, 
the  child  left  the  room  and  went  into  the  street,  and  was  run  over  by  the  de- 
fendant's car :  Held,  that  whether  there  was  negligence  in  the  mother  which 
could  be  imputed  to  the  child,  was  a  question  properly  submitted  to  the  jury. 

APPEAL  by  defendant  from  a  judgment  of  this  court  en- 
tered on  the  verdict  of  a  jury  after  a  trial  before  Judge  LOEW. 

The  action  was  brought  against  the  defendant,  a  horse  car 
railroad  company,  to  recover  damages  for  the  negligence  of  its 
servants  in  allowing  a  car  of  the  defendant  to  run  over  and 
injure  the  plaintiff. 

*  This  judgment  was  affirmed  in  the  Court  of  Appeals.     See  64  N.  Y.  13. 
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At  the  time  of  the  accident  the  plaintiff  was  of  the  age  of 
five  years  and  three  months,  and  the  defense  principally  relied 
on  was  negligence  attributable  to  the  plaintiff  or  his  parents. 

The  evidence  of  the  mother  of  the  plaintiff  on  this  point 
was  as  follows : 

"  At  the  time  of  the  accident  I  resided  at  961  First  avenue. 
1  remember  the  llth  of  April,  1872 ;  that  day  I  was  in  my 
own  room,  one  pair  of  stairs  up — the  first  floor,  front  room. 
The  plaintiff  was  with  me ;  he  was  then  five  years  and  three 
months  old.  The-  house  was  on  the  northwest  corner  of  Fifty- 
third  street ;  there  was  a  yard  attached  to  the  house.  The  street 
was  at  that  time  closely  built  up.  At  that  time  I  had  four 
children.  When  I  last  saw  the  plaintiff  before  the  accident,  he 
was  playing  in  the  yard  with  his  brothers  and  sisters ;  he  came 
in  for  a  drink  of  milk.  The  stairs  coming  up  lead  into  the 
yard.  I  had  the  door  to  the  back  yard  open,  and  also  the  door 
to  my  sitting-room  for  the  children  to  go  out  and  in  the  yard. 
The  plaintiff  had  been  playing  there  all  day  ;  he  came  in  about 
ten  minutes  to  four,  and  said,  '  Mamma,  I  want  a  drink  of 
milk ; '  1  gave  him  the  milk,  and  let  him  sit  at  the  table  to 
drink  it ;  I  then  went  in  the  bed-room  to  change  my  dress,  and 
while  I  was  in  there  he  slipped  out,  and  I  did  not  see  him  until 
he  was  injured.  It  was  about  five  minutes  from  the  time  I 
gave  him  the  drink  until  I  carried  him  home.  He  had  a  cap 
on  when  he  went  out ;  I  did  not  know  where  he  went  when  he 
went  out,  but  thought  he  had  gone  into  the  yard  after  getting 
the  milk.  *  *  *  *  *  '  * 

"  Q.  Had  you  ever  known  him  to  go  out  into  the  street  be- 
fore? 

"  A.  I  never  knew  him  to  cross  the  street. 

"  Q.  Had  you  known  him  to  go  into  the  street  alone,  before  ? 

"  A.  ]STo,  sir  ;  it  was  a  very  large  yard,  and  there  was  a  lot 
adjoining  it — all  fenced  in,  and  other  little  children  used  to 
play  with  him,  which  attached  them  to  the  yard." 

The  fifth  proposition  of  law  which  the  defendant's  counsel 
requested  the  court  to  charge,  was  as  follows : 

"  That  it  is  the  duty  of  a  person  about  crossing  the  street  to 
look  along  the  street  in  both  directions  to  see  whether  cars  or 
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other  vehicles  are  approaching,  and  if  so,  their  rate  of  speed  ; 
and  the  omission  to  do  so  would  be  an  act  of  negligence." 

The  court  refused  so  to  charge,  and  charged  as  follows  : 

"  It  is  '  ordinarily  '  the  duty  of  a  person  about  crossing  the 
street  to  look  along  the  street  in  both  directions  to  see  whether 
cars  or  other  vehicles  are  approaching,  and  if  so,  their  rate  of 
speed  ;  and  the  omission  to  do  so  would  be  an  act  of  negligence." 

To  the  refusal  to  charge  and  to  this  charge  defendant  ex- 
cepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$7,500,  the  evidence  having  shown  that  both  of  his  legs  were 
crushed  by  the  accident,  so  as  to  require  amputation. 


^  Hall  &  Vanderpoel,  for  appellant. 
Edward  D.  McCarthy^  for  respondent. 

DALY,  Chief  Justice.  —  The  boy  was  over  five  years  old,  and 
whether  he  was  of  sufficient  discretion  to  be  allowed  to  go 
into  the  street  unattended,  was  a  question  which  the  twelve 
men  in  the  jury  box  were  quite  as  able  to  judge  of  as  a  court 
could  be.  The  mother  testified  that  she  had  never  known  him 
to  go  into  the  street  alone  before,  and  the  judge  told  the  jury- 
that  they  must  find  for  the  defendant  if  they  believed  that  the 
mother  was  guilty  of  negligence  in  permitting  the  boy  to  go 
into  the  street,  or  as  he  further  said,  if  she  omitted  to  exercise 
such  care  in  respect  to  her  child,  as  a  person  of  ordinary  prudence 
would  exercise  or  deem  proper  under  like  circumstances,  or  if 
they  believed  that  the  boy  omitted  to  exercise  such  care  as 
might  reasonably  be  expected  from  one  of  his  age. 

The  case  did  not  show  any  negligence  on  the  part  of  the 
mother.  She  had  never  known  the  child  to  go  into  the  street. 
She  was  the  mother  of  four  children.  The  child  had  been  play- 
ing in  the  yard  with  his  brother  and  sister  during  the  preceding 
part  of  the  day.  She  had  the  door  to  the  back  yard  open,  and 
the  door  of  the  sitting  room  open  for  the  children  to  go  out 
into  the  yard.  The  child  came  in  for  a  drink  of  milk.  He  sat 
at  a  table  to  drink  it,  and  she  went  into  a  bed-room  to  change 
her  dress,  and  when  she  returned  the  child  had  left,  and  she  did 
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not  see  him  again  until  after  the  accident,  which  occurred  very 
soon  thereafter.  I  think  it  is  plain,  upon  this  state  of  facts, 
that  no  negligence  could  be  imputed  to  the  mother.  She  lived 
on  the  first  story  of  the  house.  From  the  story  there  were 
stairs  leading  to  the  yard,  and  stairs  that  led  directly  to  the  side- 
walk, and  the  child  on  leaving  the  room  must  have  gone  down 
the  latter  stairs  into  the  street.  I  do  not  see  that  anything  on 
her  part  could  be  regarded  as  contributory  negligence,  unless 
that  as  a  proposition  of  law,  it  is  to  be  assumed  from  a  child  who 
was  five  years  and  three  months  old  being  in  the  street,  and  I 
am  not  prepared  to  go  that  length.  I  think  the  proper  course 
is  to  do  what  the  judge  did — to  leave  the  question  to  the  jury. 

The  jury  have  found  that  there  was  not,  on  the  part  of  the 
mother,  that  want  of  care  of  the  child,  which  persons  of  or- 
dinary prudence  would  exercise,  and  the  child  being  on  the 
street  and  having  undertaken  to  cross  it,  what  degree  of  care 
and  prudence  was  required  on  his  part  ?  That  question  Lord 
Denman  has  answered  in  the  oft  cited  case  of  Lynch  v.  Nurdin 
(1  Adolf.  &  El.  IS".  S.)  in  respect  to  a  child  between  six  and  seven 
years  old,  that  he  must  show  the  qualities  of  thought,  care  and 
prudence  in  as  great  a  degree  as  he  possessed  them,  and  to  go  be- 
yond this ;  to  hold  that  he  must  have  all  the  experience  and  ex- 
ercise the  judgment  of  an  adult,  would  be  a  palpable  absurdity. 

In  this  case,  the  evidence  of  the  plaintiff's  witnesses,  who- 
were  the  only  ones  who  saw  the  accident  and  how  it  occurred, 
shows  that  it  was  caused  by  the  reckless  negligence  of  the  driver 
of  the  car,  and  there  is  no  evidence,  except  the  conflicting  evi- 
dence of  the  defendant's  witnesses  as  to  the  rate  of  speed,  to 
show  that  there  was  on  the  part  of  the  child  any  want  of  the 
care  and  caution  to  which  an  adult  would  be  held.  On  the  con- 
trary, William  De  Forrest,  an  adult,  stood  on  the  south-east 
corner  of  the  street  as  the  car  was  coming  towards  him,  and 
had,  as  he  testified,  his  eyes  on  it,  as  he  intended  to  take  it. 
He  also  saw  the  child  coming  across  the  street  from  the  north- 
east corner,  and  he  saw  him  last  before  the  car  went  over  him. 
He  was  very  near  the  track.  Having  the  child  and  the  ap- 
proaching car  thus  in  full  view,  he  says  he  did  not  anticipate  any 
accident.  That  it  did  not  occur  to  him  that  -if  the  child  kept 
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on  his  path,  the  horses  would  knock  him  down  and  the  car  run 
over  him.  That  nothing  be  "  saw  suggested  that — nothing  at 
all."  If  that  was  the  impression  of  an  adult  looking  on,  what 
ground  is  there  for  any  assumption  that  the  child  by  his 
thoughtlessness,  want  of  care  and  negligence  contributed  to  the 
accident  ?  He  was  crossing  with  other  children,  who  were  com- 
ing after  him,  and  the  reason  why  he  was  struck  was  the  ra- 
pidity with  which  the  car  was  driven  by  a  driver  who,  by  his 
own  statement,  was  looking  ahead  at  his  horses,  and  did  not  see 
the  child  until  the  car  had  passed  over  him.  De  Forrest  says 
the  horses  were  on  a  gallop,  going  fast,  very  fast,  so  fast 
that  they  went  more  than  half  a  block  after  they  run  over  the 
•child.  Mrs.  Hallom  says  the  horses  were  galloping,  that  she 
never  saw  a  car  driven  so  hard,  that  it  was  an  unnatural  rate, 
and  William  Lawless  testified  that  the  driver  was  "  just  on  his 
slings  with  his  reins,  going  like  lightning — the  same  as  if  he 
was  not  going  to  stop  for  three  or  four  blocks/'  Mrs.  Hallom 
saw  the  car  coming,  and  seeing  the  little  children  crossing, 
raised  up  her  hand  and  called  out  "  stop  the  car ;  there  are 
children  crossing,"  but  she  says  no  one  looked  at  her  nor 
minded  her,  but  the  driver  drove  on  with  the  same  rate  of 
speed,  and  could  not  help  but  knock  the  child  down. 

That  the  rate  of  speed  was  unusual  was  denied  by  the  driver, 
by  the  conductor,  and  by  another  driver  of  the  Third  avenue  cars 
who  was  a  passenger  and  standing  on  the  front  platform.  The 
-driver  said  that  the  regular  gait  was  six  miles  an  hour,  and  that 
he  was  not  going  faster  than  seven  miles.  The  conductor  did 
not  think  the  horses  were  galloping,  but  admitted  that  he  did 
not  see  them ;  and  the  other  driver  testified  that  the  car  was 
going  at  about  the  usual  rate  of  speed,  which  testimony,  we  may 
assume  from  their  finding,  the  jury  did  not  credit.  This  was 
the  state  of  facts,  and  the  jury  having  passed  upon  them  their 
verdict  should  not  be  disturbed. 

None  of  the  defendant's  witnesses,  neither  the  driver,  the 
two  passengers  nor  the  conductor,  who  were  on  the  platform, 
saw  what  occurred  in  the  street  before  the  accident,  and  I 
therefore  do  not  think  that  the  fifth  proposition  which  the 
judge  was  requested  to  charge  was  material,  but  think  that,  upon 
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the  facts  in  the  case,  he  went  far  enough  by  charging  that  it 
was  ordinarily  the  duty,  &c.  The  qualification  of  the  other 
propositions  I  do  not  regard  as  impairing  their  effect  in  their 
application  to  the  facts,  and  am  therefore  of  opinion  that  the 
judgment  should  be  affirmed. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 
Ordered  accordingly. 


THE  HUGUENOT  NATIONAL  BANK  or  NEW  PALTZ  against  ALEX- 
ANDER STUDWELL  AND  OTHERS. 

(Decided  March  1st,  1875.) 

The  by-laws  of  a  corporation  organized  under  the  manufacturing  corporation  act 
(L.  1848,  c.  40)  provided  that  trustees  elected  should  hold  office  for  one  year  from 
the  time  of  their  election,  and  until  their  successors  were  chosen :  Held,  that 
trustees  elected  to  fill  vacancies  continued  in  office  notwithstanding  the  expira- 
tion of  the  year  of  office  for  which  their  predecessors  had  been  elected,  no 
regular  meeting  for  the  election  of  trustees,  as  required  by  the  by-laws,  having 
been  held,  and  no  successors  to  them  having  been  elected. 

Held,  also,  that  the  fact  that  in  a  proceeding  by  a  creditor  a  receiver  of  the  cor- 
poration had  been  appointed,  and  its  property  sequestrated  did  not  dissolve  the 
corporation,  nor  prevent  them  from  being  trustees. 

APPEAL  by  plaintiff  from  a  judgment  in  this  court  entered 
on  the  decision  of  ROBINSON,  J.,  ordering  judgment  for  the  de- 
fendants after  a  trial  had  before  him  without  a  jury. 

The  action  was  brought  against  the  defendants  to  recover 
from  them  personally  the  amount  of  a  debt  due  to  the  plaintiff 
from  the  American  Hand  Pegging  Machine  Company,  on  ac- 
count of  the  failure  of  the  company  to  make  and  file  the  annual 
reports  required  by  the  statute.  The  facts  of  the  case  on  which 
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judgment  was  ordered  for  the  defendants   are  stated  in  the 
opinion. 

M.  McN.  Walsh,  for  appellant. 
J.  J.  Perry,  for  respondents. 

LARREMORE,  J. — The  American  Hand  Pegging  Machine 
Company  was  incorporated  December  21,  1866,  in  pursuance 
of  a  general  act  of  the  Legislature  of  this  State,  passed  Febru- 
ary 17,  1848  (Session  Laws,  1848,  ch.  40),  and  the  acts  amenda- 
tory thereof. 

It  is  by  said  act  provided  (§  3),  that  the  business  of  said  cor- 
poration shall  be  managed  by  not  less  than  three  nor  more  than 
nine  trustees,  annually  elected,  at  such  time  and  place  as  shall 
be  directed  by  the  by-laws  of  said  company ;  and  that  any 
vacancy  occurring  in  said  board  of  trustees  shall  be  filled  for 
the  remainder  of  the  year,  in  such  manner  as  may  be  provided 
for  by  the  by-laws  of  said  company.  It  is  in  said  act  further 
provided,  that  if  such  annual  election  be  not  held  on  the  day 
designated,  it  may  be  held  on  any  other  day,  in  such  manner  as 
shall  be  provided  for  by  the  by-laws  of  the  company ;  and  all 
acts  of  the  trustees  shall  be  valid  and  binding  as  against  the 
company,  until  their  successors  shall  be  elected. 

The  by-laws  of  said  corporation  provided  that  the  trustees 
shall  be  elected  at  the  annual  meeting  thereof,  and  shall  hold 
office  for  one  year  from  the  time  of  such  election,  and  until 
their  successors  are  chosen  ;  and  that  any  vacancy  in  said  board 
may  be  filled  by  the  trustees  for  the  current  year.  The  time 
for  holding  the  annual  meeting  to  elect  trustees  of  said  com- 
pany is  the  last  Monday  before  Christmas  in  each  year.  No 
such  election  was  held  in  December,  1868,  nor  at  any  time 
since.  The  defendants  were  respectively  elected  trustees  there- 
of, on  the  following  days :  Samuel  I.  Keese,  August  25,  1868  ; 
Adam  K.  McCoy,  August  27, 1868 ;  Alex.  Studwell,  September 
15,  1868;  Geo.  S.  Studwell,  October  17,  1868. 

Section  12  of  said  act  of  February  17,  1848,  requires  that 
every  company  organized  thereunder  shall,  within  twenty  days 
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from  the  first  day  of  January  in  each  year,  make,  publish  and 
file  a  report,  showing  the  amount  of  capital,  indebtedness,  &c., 
and  for  a  failure  so  to  do  all  the  trustees  thereof  are  declared  to 
be  jointly  and  severally  liable  for  all  the  debts  of  the  company 
then  existing,  and  for  all  that  shall  be  contracted  before  such 
report  shall  be  made. 

No  such  report  was  ever  made  by  the  American  Hand 
Pegging  Machine  Company  within  twenty  days  from  January  1, 
1869,  nor  at  any  time  thereafter.  In  the  months  of  June  and 
July,  1868,  said  company  made  and  delivered  certain  promis- 
sory notes,  which  were  discounted  by  the  plaintiff  before  their 
maturity,  and  for  the  recovery  of  the  amount  due  thereon,  viz. : 
$4,947  62  and  interest,  this  action  was  brought.  It  does  not 
appear  that  either  of  the  defendants  ever  formally  resigned,  or 
that  any  successor  to  either  of  them  was  ever  chosen. 

In  December,  1868,  proceedings  in  equity  were  instituted 
against  said  corporation  by  a  judgment  creditor  in  pursuance 
of  the  statute,  for  the  sequestration  of  its  property  and  the 
appointment  of  a  receiver  thereof.  On  the  6th  of  January, 
1869,  an  order  was  made  by  the  court  in  which  said  proceed- 
ings were  pending,  directing  the  appointment  of  such  receiver, 
and  the  delivery  to  him  by  said  corporation  and  its  officers  of 
all  its  corporate  property. and  effects.  This  order  was  fully 
complied  with  January  20,  1869,  on  which  last-mentioned  day 
the  defendants  joined  with  the  officers  of  said  company  in  ex- 
ecuting an  assignment  of  a  portion  of  its  property,  in  which 
assignment  the  defendants  are  described  as,  and  personally  ac- 
knowledged themselves  to  be,  trustees  of  said  company.  No 
act  of  said  defendants,  as  trustees,  has  been  shown  subsequent 
to  January  20,  1869. 

The  liability  imposed  by  the  12th  section  of  the  "  Act  to 
authorize  the  formation  of  corporations  for  manufacturing,  min- 
ing," and  other  purposes,  has  been  clearly  defined  in  the  court 
of  last  resort  in  the  following  cases :  Garrison  v.  Ifowe,  17  N. 
Y.  458;  BougJiton  v.  Otis,  21  N.  Y.  261;  Shaler  &  Hall 
Quarry  Co.  v.  JSliss,  27  N.  Y.  297 ;  Chambers  v.  Lewis,  28 
N.  Y.  459  ;  Merchants'  Bank  of  New  Haven  v.  Bliss,  35  N. 
Y.  412  ;  Deming  v.  Puleston,  55  N.  Y.  655.  It  will  be  neces- 


16  COUET  OF  COMMON  PLEAS. 

The  Huguenot  National  Bank  v.  Stud  well. 

sary  only  to  apply  the  test  furnished  by  these  adjudications  to 
the  facts  of  this  case,  for  the  determination  of  this  appeal. 

The  elements  of  such  liability  are  trusteeship,  existence  of 
the  debt  and  failure  to  make  a  report.  The  omission  last  men- 
tioned is  conceded  by  the  defendants,  and  it  also  appears  in 
evidence  that  plaintiff 's  claim  was  an  existing  debt  at  the  time 
of  such  failure.  The  only  ground,  therefore,  upon  which  de- 
fendants can  avoid  their  responsibility  is  that  of  non-trustee- 
ship. Though  elected  to  fill  vacancies,  said  defendants  were, 
by  the  statute  and  the  by-laws  of  the  company,  clothed  with 
the  same  powers  and  subject  to  the  same  liabilities  during  their 
respective  terms,  as  they  would  have  been  if  elected  on  the  day 
designated  for  said  annual  election.  The  authority  of  said 
trustees  to  act  after  the  expiration  of  their  term,  and  until  their 
successors  shall  be  elected,  though  permissive  by  the  statute  is 
made  a  duty  by  the  by-laws  of  said  company,  which  provides 
that  trustees  shall  hold  office  until  their  successors  are  chosen. 
Whatever  doubt  might  exist  as  to  the  law  of  this  case  is  fully 
removed  by  the  evidence.  The  learned  Justice  who  tried  the 
cause  has  found  as  a  fact  "  that  the  defendants,  according  to  the 
fourth  by-law  of  the  corporation,  were  to  hold  office  until  their 
successors  were  chosen ."  Nor  was  any  attempt  made  on  their 
part  to  controvert  the  fact  upon  which  such  a  conclusion  was 
based.  On  the  contrary,  they  recognized  the  existence  of  their 
continued  relations  with  said  corporation  by  joining  in  the  said 
assignment  of  January  20th,  1869. 

In  view  of  the  facts,  the  conclusion  follows  that  the  defend- 
ants were  trustees  within  the  meaning  of  the  statute  at  the  time 
when  the  failure  to  file  said  report  occurred,  unless  the  proceed- 
ings in  equity  against  said  corporation,  for  the  sequestration  of 
its  property,  dissolved  their  official  relations  as  such  trustees. 

These  proceedings  were  instituted  under  the  provisions  of 
the  Eevised  Statutes  (5th  ed.  of  K.  S.,  vol.  3,  p.  763,  §  53),  by 
a  judgment  creditor  of  said  corporation,  upon  which  a  receiver 
of  its  property  was  appointed.  It  does  not  appear  that  any 
final  decree  or  distribution  was  ever  made  in  said  proceedings, 
in  pursuance  of  the  statute. 

Did  said  proceedings  work  such  a  dissolution  of  said  corpo- 
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ration  as  to  divest  the  defendants  of  their  liability  under  said 
act? 

It  was  held  in  the  following  cases,  that  neither  mere  insolv- 
ency of  a  corporation,  nor  proceedings  in  insolvency,  nor  the 
appointment  of  a  receiver  of  the  corporate  property,  would 
effect  a  dissolution  of  the  corporate  existence  (Pondville  Co. 
v.  Clark,  25  Conn.  97  ;  Coburn  v.  Boston  Paper  Man'g  Co.  10 
Gray,  243  ;  Taylor  v.  Columbian  Ins.  Co.  14  Allen,  353  ;  An- 
gell  &  Ames  on  Corp.  §§  770  and  773 ;  see  also  Angell  v.  Salis- 
bury, 19  How.  Pr.  Kep.  48  ;  Howe  v.  Deuel,  43  Barb.  504 ; 
Lea  v.  American  c&  Pacific  Canal  Co.  3  Abb.  N.  S.  1). 

The  case  of  Slee  v.  Bloom  (19  Johns.  456),  holds  that  if  a 
corporation  suffer  a  sacrifice  of  all  its  property,  and  its  trustees 
actually  relinquish  their  trust,  and  do  no  one  act  manifesting 
an  intention  to  resume  their  corporate  functions,  a  virtual  sur- 
render of  the  corporate  rights  and  dissolution  is  presumed. 
But  the  decision  in  this  case,  as  well  as  that  in  Penniman  v. 
Briggs  (8  Cow.  387),  was  put  upon  the  distinct  ground  that 
the  remedy  afforded  was  in  favor  of  a  creditor  against  the  indi- 
vidual members  of  a  corporation.  None  of  the  authorities 
cited  establish  the  theory  that  the  trustees  of  a  corporation  can 
avail  themselves  of  its  quasi-dissolution  to  avoid  a  liability  im- 
posed by  the  statute  in  favor  of  creditors.  For  aught  that  ap- 
pears in  the  case,  the  American  Hand  Pegging  Machine  Com- 
pany may  have  satisfied  the  claim  of  the  judgment  creditor  in 
said  proceedings  to  sequester  its  property,  and  said  company 
may  now  be  in  the  full  exercise  and  possession  of  all  its  corpo- 
rate powers.  Its  actual  or  virtual  dissolution,  as  against  credit- 
ors, is  not  to  be  presumed,  but  must  be  established  by  proof. 

The  defendants  therefore,  being  authorized  by  the  statute, 
and  required  by  the  by-laws  of  said  company,  to  hold  office 
until  their  successors  are  chosen  and  having  manifested  their 
intention  to  do  so  by  joining  in  the  execution  of  said  assign- 
ment, must  be  regarded  as  trustees  of  said  company  at  the  time 
of  its  failure  to  make  said  report,  unless  it  be  shown  that  their 
official  relations  with  said  company  had  then  terminated. 
You  VI.— 2 


18  COURT  OF  COMMON  PLEAS. 

People  ex  rel.  Ward  v.  Asten. 

The  judgment  in  this  case  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  event. 

DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Ordered  accordingly. 


THE  PEOPLE  ex  rel.  MONTAGUE  WARD  against  THOMAS 
B.  ASTEN  et  al* 

(Decided  March  12th,  1875.) 

An  act  of  the  Legislature  (L.  1867,  c.  697,  §  3)  provided  that  all  damage  arising 
from  the  closing  of  a  street  in  the  city  of  New  York,  under  the  proceedings 
authorized  by  that  act,  should  be  ascertained  and  paid  in  the  manner  specified 
in  the  act  of  1852  (L.  1852,  c.  52,  §§  3,  4),  by  which  the  duty  of  estimating  and 
assessing  the  damage  arising  from  the  closing  of  streets  in  certain  cases  was 
imposed  on  the  assessors  appointed  to  estimate  and  assess  the  expense  of  con- 
forming to  the  change  of  grade,  Ac. :  Held,  That  the  act  of  1867  must  be  con- 
strued to  mean  that  the  damages  were  to  be  ascertained  by  the  persons 
appointed  to  estimate  the  expense  of  a  change  of  grade,  and  that  if  there  were 
no  persons  known  by  that  name  when  the  act  of  1867  was-  passed,  then  it  mu^t 
be  construed  to  mean  the  official  persons  who  had  succeeded  to  and  who  per- 
formed that  duty,  by  whatever  name  they  were  known. 

Held,  further,  that  the  board  of  assessors  created  by  the  act  of  1859  (L.  1859, 
c.  302),  under  the  power  conferred  on  them  by  said  act  (§  15),  to  "  make  esti- 
mates and  assessments  as  required  by  law,  for  *  *  *  *  and  all  other 
improvements  directed  by  corporation  ordinances,  for  which  an  assessment  is 
to  be  made,"  were  the  proper  officers  to  make  the  estimate  and  assessment  con- 
templated by  the  act  of  1867. 

APPEAL  from  an  order  of  this  court  made  at  special  term  by 
JOSEPH  F.  DALY,  J.,  directing  a  writ  of  peremptory  mandamus 
to  issue,  directed  to  Thomas  B.  Asten  and  others,  as  and  com- 
posing the  board  of  assessors  of  the  city  of  New  York,  com- 
manding them  forthwith  to  meet  as  a  board  of  assessors,  and 
to  estimate  the  damage  done  to  the  relator  and  his  property,  by 
reason  of  the  closing  of  the  Bloomingdale  road  in  the  city  of 

*  Affirmed  by  the  Court  of  Appeals  "  on  opinion  of  court  below,"  in  62  N. 
Y.  623,  624. 
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New  York,  and  also  commanding  them  to  apportion  and  assess 
for  benefit  upon  such  premises  or  lands  as  were  or  might  have 
been  benefited  by  the  closing  of  said  Bloomingdale  road,  the 
sum  or  sums  allowed  and  estimated  to  the  relator  as  damage. 

The  affidavits  of  the  relator  on  which  the  mandamus  was 
granted,  showed  that  he  was  the  owner  in  fee  of  land  on  the 
southeast  corner  of  the  Bloomingdale  road  (then  closed)  and 
Manhattan  street,  in  the  city  of  New  York,  and  that  the  Bloom- 
ingdale road  had  been  laid  out  as  a  road  or  public  highway,  pur- 
suant to  an  act  in  relation  to  the  laying  out  of  public  highways 
in  the  county  of  New  York,  passed  June  19th,  A.  D.  1703,  and 
and  that  it  was  continued  and  kept  as  a  public  highway  and 
road  of  the  city  of  New  York,  up  to  and  including  the  year 
1867. 

That  by  certain  proceedings  taken  by  the  Board  of  Commis- 
sioners of  Central  Park,  under  the  provisions  of  L.  1867,  c. 
697  (passed  April  24th,  1867),  the  portion  of  Bloomingdale  road 
in  front  of  deponent's  land,  and  between  Manhattan  street  and 
120th  street  was  closed. 

This  act  of  1867,  provided,  among  other  things,  in  its  third 
section : 

"  *  *  *  All  damage  to  any  land,  or  to  any  building  or  struc- 
ture thereon  existing  at  the  time  of  the  passage  of  this  act,  or 
on  any  street,  avenue  or  road  laid  out  on  the  map  of  the  city  of 
New  York,  within  the  district  specified  in  the  first  section  of 
this  act,  by  reason  of  closing  such  street  or  altering  the  grade 
thereof,  shall  be  ascertained  and  paid  in  the  manner  specified  in 
sections  three  and  four  of  an  act  entitled  '  An  act  to  make  per- 
manent the  grades  of  the  streets  and  avenues  of  the  city  of 
New  York,  passed  March  4,  1852.'  " 

The  sections  of  the  act  of  1852,  referred  to  read  as  follows  : 

"  §  3.  In  all  cases  where  the  grade  of  any  street  or  avenue 
now  established  south  of  Sixty-third  street,  or  which  shall  here- 
after be  established  north  of  said  Sixty-second  street,  shall  be 
changed  or  altered  in  whole  or  in  part,  it  shall  be  the  duty  of 
the  assessors  appointed  to  estimate  and  assess  the  expense  of 
conforming  to  such  change  of  grade,  and  regulating  the  street 
or  avenue  in  accordance  therewith,  to  estimate  the  loss  and 
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damage  which  each  owner  of  land  fronting  on  such  street  or 
avenue  will  sustain  by  reason  of  such  change  to  such  lands,  or 
to  any  improvements  thereon,  and  make  a  just  and  equitable 
award  of  the  amount  of  such  loss  or  damage  to  the  owner  or 
owners  of  such  lands  or  tenements  fronting  on  such  street  or 
avenue  and  opposite  thereto,  and  affected  by  such  change  of 
grade,  and  the  amount  of  such  award  shall  be  included  in  the 
expense  of  such  proceeding,  and  with  such  expenses  shall  be 
assessed,  as  provided  in  and  by  the  one  hundred  and  seventy- 
fifth  section  of  the  act  of  April  ninth,  1813,  entitled  'An  act  to 
reduce  several  laws  relating  particularly  to  the  city  of  New 
York,  into  one  act.'  " 

"  §  4.  The  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  shall,  within  four  months  after  the  ratification  of 
the  assessment  of  the  assessors,  pay  to  the  respective  parties  en- 
titled thereunto,  the  amount  of  such  awards  in  their  favor  re- 
spectively ;  and  in  case  of  their  neglect  or  default  to  pay  the 
same  after  demand  made  therefor,  it  shall  be  lawful  for  the  per- 
son or  persons  entitled  to  the  same  to  sue  for  and  recover  the 
the  amount  of  said  awards,  etc.  *  *  *  " 

The  appellants  were  a  board  of  assessors  organized  under 
L.  1859,  c.  302,  by  §  15  of  which  their  duties  were  defined  as 
follows  :  To  make  "  estimates  and  assessments,  as  required  by 
law,  for  building  walls  and  erecting  pumps  ;  pitching,  paving,, 
regulating  and  repairing  streets ;  constructing  sewers  ;  fencing 
vacant  lots  and  public  slips ;  and  all  other  improvements 
directed  by  corporation  ordinance,  for  which  an  assessment  is 
to  be  made." 

No  affidavits  were  presented  on  the  part  of  the  appellants 
here,  and  a  peremptory  mandamus  was  granted  as  above  stated. 

William  Barnes,  for  appellants. 
James  A.  Deering,  for  respondent. 


DALY,  Chief  Justice. — The  act  of  1867  declares  that  all  dam- 
age to  any  land  or  building  by  reason  of  the  closing  of  any  street 
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referred  to  in  the  act,  shall  be  ascertained  and  paid  in  the  man- 
ner specified  in  the  third  and  fourth  sections  of  the  act  of  1852. 

These  sections  in  the  act  of  1852,  do  not  provide  for  ascer- 
taining and  paying  any  damage  from  the  closing  of  a  street ; 
but  for  such  as  may  arise  thereafter  from  altering  or  changing, 
in  whole  or  in  part,  the  grade  of  any  street.  What  is  referred 
to  indirectly,  therefore,  in  the  act  of  1867,  is  the  mode  of  as- 
certaining and  paying  damage  in  the  act  of  1852,  which  was  by 
estimating  the  loss  or  damage  of  each  owner  of  land,  by  the 
persons  appointed  to  estimate  the  expense  of  the  change  of 
grade ;  and  to  ascertain  who  those  persons  were,  when  the  act  of 
1852  was  passed,  and  who  they  were  when  this  act  of  1867  was 
passed,  it  will  be  necessary  to  review  the  state  of  the  statutory 
law  upon  this  subject,  when  the  act  of  1852  was  passed,  and  the 
changes  made  in  it  afterwards,  down  to  the  time  of  the  passage 
of  the  act  of  1867. 

By  the  Dongan  and  Montgomerie  charters,  the  corporation 
had  the  power  to  direct  the  "  laying  out  of  streets,"  and  also  the 
power  of  "  altering,  amending  or  repairing "  streets ;  words 
comprehensive  enough  to  include  a  change  or  alteration  in  the 
grade  (Kent's  Charter,  pp.  15,  100,  235,  237).  By  the  act  of 
1787,  c.  88,  this  power  was  further  recognized,  and  the  common 
council  were  authorized  to  appoint  two  persons  to  be  the  survey- 
ors of  buildings,  streets,  wharfs,  &c.,  and  to  see  that  they  were  laid 
out,  altered,  &c.,  so  as  to  be  regulated  with  uniformity,  accord- 
ing to  the  ordinances  of  the  corporation,  and  the  corporation 
were  authorized  to  take  the  ground  of  any  private  person  for 
such  purposes,  whose  damage  was  to  be  assessed  by  a  jury.  By 
the  act  of  1801,  c.  129,  the  corporation  were  further  empowered 
to  make  by-laws,  or  orders  for  "regulating  and  altering" 
the  streets,  as  well  as  other  matters,  and  to  appoint  five  free- 
holders to  estimate  the  expense,  and  make  a  just  and  equitable 
assessment  of  it  upon  the  owners  or  occupants  of  houses  bene- 
fited ;  and  by  the  act  of  1813,  §  175,  the  assessment  for  "  the 
altering  or  amending  "  of  streets,  instead  of  being  made  by  five 
freeholders,  was  to  be  made  by  such  skillful,  competent  and  dis- 
interested persons  as  the  common  council  might  think  proper 
to  appoint.  Under  this  latter  authority,  the  common  council 
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generally  appointed  three  persons,  and  by  the  ordinance  of  1839, 
c,  5,  title  7,  the  street  commissioner  the  assistant  street  commis- 
sioner, and  the  first  clerk  in  the  street  commissioner's  office, 
were  required  to  perform  the  duties  of  assessors,  in  estimating, 
among  other  matters  therein  specified,  the  expense  of  repairing 
streets,  and  as  such  assessors,  were  required  to  take  an  oath  that 
they  would  make  the  estimate  and  the  assessment  fairly  and  im- 
partially. After  the  adoption  of  the  amended  charter  of  1849, 
§  12,  a  bureau  of  assessment  was  created  in  the  street  depart- 
ment, the  regulation  of  streets  being  committed,  first  by  the 
ordinance  of  1839,  c.  6,  and  afterwards  by  the  amended  charter 
of  1849,  to  the  "  street  department."  After  1849,  and  before 
the  enactment  of  the  statute  of  1852,  officers  of  the  bureau  of 
assessment  were  known  by  the  name  of  "  the  assessors  of  the 
street  department,"  and  are  referred  to  by  that  name  in  the 
statutes  of  1851,  c.  430,  and  1853,  c.  508,  who  were  authorized, 
and  who  did  both  make  and  collect  the  assessments  connected 
with  the  regulation  of  streets.  When  the  act  of  1852,  there- 
fore, refers  to  the  assessors  appointed  to  estimate  and  assess  the 
expense  of  conforming  to  any  change  of  grade  that  might  there- 
after be  established,  it  means  the  officers  now  referred  to,  and 
then  known  by  the  statutory  designation  of  "  the  assessors  of 
the  street  department." 

The  act  of  1852  restricted  the  common  council  from  making 
any  change  of  grade  south  of  63d  street,  except  with  the  writ- 
ten consent  of  at  least  two-thirds  of  the  owners  of  the  land, 
and  it  required  what  had  never  been  required  before,  except 
where  a  change  of  grade  had  become  necessary  by  the  opening 
of  a  street,  that  an  estimate  should  be  made  of  the  loss  and 
damage  sustained  by  each  owner  of  the  land  fronting  on  the 
street  the  grade  of  which  was  to  be  changed ;  which  additional 
duty,  it  imposed  upon  the  assessors,  who  were  to  estimate  the 
expense  of  the  improvements,  by  requiring  them  to  make  a 
just  and  equitable  award  of  the  amount  of  the  damage  to  each 
owner. 

By  the  act  of  1816,  c.  160,  provision  was  made  for  ascer- 
taining the  damages  sustained  by  the  owners  of  land  where  a 
new  regulation  in  the  elevation  or  depression  of  a  street  had 
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become  necessary  in  consequence  of  the  opening  and  improve- 
ment of  a  street  in  the  compactly  built  part  of  the  city  ;  under 
which  act  the  damages  were  to  be  ascertained  by  "  the  commis- 
sioners of  estimate  and  assessment,"  appointed  by  the  Supreme 
Court  under  the  act  of  1813,  §  176,  for  the  opening  and  laying 
out  of  any  street,  avenue,  square  or  public  place  in  the  city.  It  is 
very  clear  that  these  are  not  the  persons  referred  to  in  the  act 
of  1852,  for  they  were  not  known  by  the  name  of  "assessors," 
but  by  that  of  "  commissioners,"  the  name  by  which  they  are 
still  designated,  and  they  assessed  damages  for  a  change  of 
grade  only  in  the  case  where  it  became  necessary  in  consequence 
of  the  opening  of  a  street. 

By  the  act  of  1818,  c.  213,  provision  was  made  for  ascertain- 
ing and  paying  the  damages  to  the  owners  of  land  caused  by 
the  closing  of  streets,  which  is  to  be  ascertained  by  "  three  com- 
missioners of  estimate,"  to  be  appointed  by  the  Supreme  Court. 
It  is  equally  evident  that  they  are  not  the  persons  referred  to, 
for  they  are  not  denominated  "  assessors,"  but  "  commissioners 
of  estimate,"  and  they  could  not  have  been  intended  by  the  act 
of  1 867,  for  the  act  does  not  refer  to  the  act  under  which  they 
were  appointed ;  but  declares  that  the  damages  shall  be  ascer- 
tained and  paid  in  the  manner  specified  in  the  third  and  fourth 
sections  of  the  act  of  1852,  and  these  sections,  as  I  have  said, 
specify  the  assessors  appointed  to  estimate  and  assess  the  ex- 
pense of  conforming  to  a  change  of  grade. 

This  was  the  state  of  the  statutory  law  when  the  act  of  1852 
was  passed.  At  that  time,  by  the  amended  charter  of  1849, 
§  12,  there  was  an  executive  department  called  the  street  de- 
partment, which,  by  the  provision  of  the  amended  charter,  had 
cognizance  of  "  the  opening,  regulating  and  paving  streets," 
"  when  done  by  assessment ; "  terms  which  embrace  any  change 
or  alteration  in  the  grade,  and  the  bureau  for  the  collection  of 
assessments  attached  by  that  amended  charter  to  the  street  de- 
partment, made  the  assessment  lists,  as  appears  by  the  acts  of 
1851  and  1853  before  referred  to,  for  in  the  act  of  1853,  c. 
508,  §  2,  a  specified  compensation  is  given  to  them  "  for  their 
services  in  making  such  assessment,"  "  on  the  confirmation  of 
the  assessment  list,"  and  this  state  of  things  lasted  until  the 
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passage  of  the  act  of  1859,  c.  302,  §  15,  which  created  a 
"  board  of  assessors,"  to  be  appointed  by  the  commissioners  of 
taxes  and  assessments,  which  board  was  thereafter  charged  with 
the  duty  of  making  the  estimates  and  assessments  required  by 
law  for  building  walls,  erecting  pumps,  pitching,  paving,  regu- 
lating and  repairing  streets,  fencing  vacant  lots  and  public 
slips,  and  all  other  improvements  directed  by  a  corporation 
ordinance,  for  which  an  assessment  may  be  made  ;  and  all  pre- 
vious statutes  inconsistent  with  the  act  were  repealed.  This 
repealed  so  much  of  the  act  of  1813,  c.  86,  as  authorized  the 
common  council  to  appoint  persons  to  estimate  and  assess  the 
expense  for  regulating  or  altering  any  street,  or  the  pitching  or 
paving  of  it,  or  any  of  the  improvements  provided  for  by  the 
175th  section  of  that  act ;  the  board  of  assessors  being  there- 
after substituted  for  the  persons  who  were  up  to  that  time 
either  appointed  by  the  common  council  or  by  the  ordinance  of 
1839,  or  existed  as  a  bureau  in  the  street  department  under  the 
act  of  1849.  This  board  of  assessors,  under  the  act  of  1859, 
are,  in  addition  to  what  are  enumerated,  to  assess  "  all  other  im- 
provements directed  by  a  corporation  ordinance."  A  change  in 
the  grade  of  a  street  is  an  improvement  within  the  meaning  of 
these  words,  and  an  improvement  which  can  be  directed  to  be 
made  by  a  corporation  ordinance,  so  that  they  have  in  this  re- 
spect the  same  power  which  the  assessors  formerly  had  who 
were  appointed  by  the  common  council,  or  who  acted  as  a 
bureau  of  the  street  department. 

That  the  officers  designated  in  the  act  of  1851  as  "  the  as- 
sessors of  the  street  department "  did  make  the  assessments  for 
a  change  of  grade,  or  for  any  alteration  in  the  regulation  of  a 
street,  1  infer  not  only  from  the  provision  in  the  act  of  1853, 
giving  them  compensation  for  their  services  in  making  assess- 
ments, but  from  the  fact  that  these  officials  attached  to  the  street 
department,  the  street  commissioner,  his  assistant  and  the  first 
clerk  in  the  department,  were  required  by  the  ordinance  of  1839, 
before  referred  to,  to  perform  the  duties  of  assessors  in  making, 
among  other  things,  the  estimates  for  the  expense  of  repairing 
streets  when  done  by  the  order  of  the  common  council,  and  to 
make  the  assessment  for  such  expense  among  the  owners  or 
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occupants  of  houses  to  be  benefited  thereby,  which,  by  the 
ordinance,  they  were  to  do  without  charge,  but  for  which  they 
were  compensated  by  the  acts  of  1851  and  1853  before  referred 
to.  I  infer  that  they  continued  in  the  exercise  of  this  duty  down 
to  the  passage  of  the  act  of  1859,  creating  the  board  of  assessors, 
as  I  find  nothing  showing  that  the  ordinance  of  1839  was  re- 
pealed until  the  revision  of  the  ordinance,  in  May,  1859,  one 
month  after  the  passage  of  the  act  of  1859,  in  which  revised 
ordinance  this  provision  of  the  ordinance  of  1839  was  omitted, 
for  the  reason  that  the  act  of  1859  had  created  a  new  body,  the 
board  of  assessors,  who  were  thereafter  to  make  all  the  estimates 
and  assessments  for  improvements  directed  by  a  corporation 
ordinance. 

The  Legislature,  when  they  passed  the  act  of  1867,  must  be 
assumed  to  have  known  all  the  prior  legislation,  and  the  state 
of  the  statutory  laws  relating  to  streets  in  the  city  of  New  York 
as  it  existed  when  this  act  of  1867  was  passed  ;  that  is,  they 
must  be  assumed  to  have  known  that  under  the  act  of  1813 
there  were  assessors  for  ascertaining  the  expense  of  such  im- 
provements, directed  by  the  corporation,  as  the  regulation  or 
altering  of  streets ;  commissioners  for  ascertaining  the  damage 
to  land  owners  by  elevating  or  depressing  the  grade  of  a  street, 
in  consequence  of  the  opening  of  a  new  street,  and  that  they 
were  the  commissioners  appointed  by  the  Supreme  Court  for 
the  opening  of  the  street ;  that  when  a  street  was  closed  the 
damages  to  land  owners  were  ascertained  by  commissioners  of 
estimate  appointed  by  the  Supreme  Court;  that  under  the 
amended  charter  of  1849,  a  bureau  for  the  collection  of  assess- 
ments was  created ;  that  by  the  act  of  1851,  an  organization  was 
recognized  as  existing  in  the  street  department,  known  as  "  the 
assessors  of  the  street  department ;  "  that  the  street  department 
had,  under  the  amended  charter  of  1857,  ch.  187,  cognizance  of 
the  "  altering,  grading  and  regulating  "  of  streets,  and  that,  by 
the  act  of  1859,  the  board  of  assessors,  which  was  then  created, 
succeeded  to  all  the  powers  in  respect  to  assessments  for  alter- 
ing, grading  and  regulating  of  streets  under  corporation  or- 
dinances, which  the  assessors  appointed  by  the  common  council 
had  under  the  act  of  1813,  or  the  assessors  of  the  street  depart- 
ment under  the  amended  charters  of  1849  or  1857. 
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There  are  certain  maxims  in  the  interpretation  of  statutes 
to  be  applied  to  this  case,  which  I  will  briefly  enumerate  : 
1.  That  statutes  are  to  be  interpreted  according  to  the  intent^ 
and  not  necessarily  according  to  the  letter.  2.  That  where  the 
words  are  obscure,  so  that  the  intent  does  not  clearly  appear,  it 
may  be  inferred  from  the  cause  or  necessity  of  the  statute. 
3.  That  it  is  the  duty  of  courts  to  construe  a  statute  so  as  to 
meet  the  mischief  and  advance  the  remedy.  4.  That  where 
the  provision  of  a  statute  is  general,  everything  which  is  neces- 
sary to  make  the  provision  effectual  is  supplied  by  the  common 
law.  5.  That  all  statutes  in  pari  materia  are  to  be  read  and 
construed  together,  as  if  they  formed  parts  of  the  same  statute, 
and  were  enacted  at  the  same  time.  6.  That  where  the  intent, 
or  the  mischief  intended  to  be  remedied,  is  plain,  but  the  rem- 
edy from  the  words  used  is  somewhat  obscure,  that  construction 
is  to  be  given,  if  it  be  possible,  which  will  give  full  effect  to 
the  intent,  and  not  that  which  will  render  it  void  and  inopera- 
tive (Potter's  Dwarris  on  Stat.  and  authorities  cited,  p.  v). 

The  intent  of  the  act  of  1867  is  very  plain.  It  is  that  the 
damage  to  any  land,  building  or  structure,  by  reason  of  the 
closing  of  a  street,  or  the  altering  the  grade  of  a  street,  within 
the  district  specified,  shall  be  ascertained  and  paid.  The  man- 
ner in  which  it  is  to  be  ascertained  and  paid  is  the  only  thing  in 
respect  to  which  there  can  be  any  doubt.  It  is  to  be  in  the 
manner  specified  in  the  3d  and  4th  sections  of  the  act  of  1852, 
that  the  damages  are  to  be  ascertained  by  the  assessors  appointed 
to  estimate  the  expense  of  a  change  of  grade,  and  if  there  were 
no  persons  known  by  that  name  when  the  act  of  1867  was 
passed,  then  it  must  mean  the  official  persons  who  have  suc- 
ceeded to  and  who  then  performed  that  duty,  by  whatever  name 
they  were  known.  If  there  were  such  officials  when  this  act  of 
1867  was  passed,  then  there  is  no  difficulty  in  giving  effect  to 
and  carrying  out  the  intent  of  the  act.  The  board  of  assessors 
created  in  1859  have  authority  to  estimate  the  expense  of  im- 
provements ordered  by  the  corporation,  other  than  those  specific- 
ally enumerated  in  the  act  creating  that  board  and  defining  its 
powers.  A  change  in  the  grade  of  a  street  is  not  among  the 
matters  specifically  enumerated,  but  it  is  embraced  by  the  Ian- 


NEW  YOEK— MAECH,  1875.  27 

People  ex  rel.  Ward  v.  Asten. 

guage  at  the  close  of  the  section,  "  and  all  other  improvements 
directed  by  corporation  ordinance  for  which  an  assessment  may 
be  made."  Upon  this  point  I  have  not  the  slightest  doubt.  It 
is  not  only  within  the  power,  but  it  is  the  duty  of  the  board  to 
estimate  and  assess  the  expense  if  a  change  in  the  grade  of  a 
street  is  directed  by  the  corporation  in  a  part  of  the  city  where 
they  have  the  power  to  do  so.  This  being  the  case,  the  board 
of  assessors  is  the  body  to  ascertain  the  damages  arising  from 
the  closing  of  a  street  or  the  changing  of  the  grade  of  one,  in 
pursuance  of  the  authority  conferred  by  the  act  of  1867,  within 
the  district  specified  in  that  act,  and  they  are  to  do  it  in  the 
manner  required  by  the  act  of  1852,  by  making  a  just  and 
equitable  award  of  the  amount  of  the  loss  and  damage  to  the 
owners  of  the  land  upon  the  street  heretofore  known  as  the 
Bloomingdale  road,  which  has  been  closed  under  the  act  of 
1867. 

It  is  objected  to  this  mandamus  that  they  are  required  ta 
ascertain  the  plaintiffs  loss  and  damage  ;  and  that,  under  all 
the  acts,  there  is  to  be  but  one  general  proceeding  in  which  the 
loss  and  damage  of  each  person  is  to  be  ascertained.  Let  them, 
then,  go  on  and  do  this ;  and  when  they  have  done  so,  the  spe- 
cific amount  to  be  awarded  to  the  plaintiff  will  be  ascertained. 
I  apprehend  that  this  has  not  been  the  difficulty,  but  that  it  has 
been  their  doubt  as  to  their  authority,  in  respect  to  which  they 
very  properly  applied  to  the  corporation  counsel,  and  that  officer, 
instead  of  giving  any  opinion  as  to  how  the  positive  provision  of 
the  statute,  that  the  damage  to  the  land  owner  from  the  closing 
of  the  street  is  to  be  ascertained  and  paid,  was  to  be  complied 
with,  told  the  board  of  assessors  that  he  had  no  doubt  that  that 
was  the  intent  of  the  act ;  but  that  he  doubted  whether  the 
object  had  been  accomplished  by  the  enactment,  and  in  view  of 
the  doubt  he  entertained  as  to  the  jurisdiction,  that  he  could 
not  advise  them  to  act. 

He  has  set  forth,  in  his  opinion,  the  grounds  upon  which 
this  doubt  was  founded  ;  and,  in  my  judgment,  it  has  no  bear- 
ing whatever  upon  the  question.  It  is  substantially  this,  that 
the  expense  of  the  survey  and  of  the  maps,  by  the  filing  of 
which  the  street  is  closed,  is  not  paid  by  assessment,  but  by 
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money  to  be  ultimately  raised  by  taxation ;  whereas,  under  the 
act  of  1852,  the  assessors  who,  under,  the  act  of  1813,  are  to 
estimate  the  expenses  of  a  change  of  grade,  are,  in  addition  to 
that,  to  estimate  the  loss  and  damage  of  owners  affected  by  the 
change  of  grade,  to  make  a  just  and  equitable  award  to  each  of 
such  owners ;  that  the  amount  so  awarded  is  to  be  included  in 
the  expense  of  such  proceeding ;  that  an  assessment  of  such 
expense,  including  the  amount  awarded  for  loss  and  damage,  is 
to  be  assessed  upon  the  owners  or  occupants  of  houses  and  lots 
intended  to  be  benefited  by  the  improvement ;  and  that  four 
months  after  the  ratification  of  such  assessment  by  the  common 
council,  the  amount  awarded  to  such  owners  is  to  be  paid  by  the 
corporation  (Laws  of  1813,  c.  86,  §  175  ;  of  1852,  c.  52,  §§  3, 4 ; 
of  1867,  c.  697,  §  3).  That  as  there  is  no  occasion  for  assessors, 
nor  is  there  any  assessment,  under  the  act  of  1867,  for  the  ex- 
pense incurred  by  the  commissioners  of  the  Central  Park,  in 
making  surveys  and  the  preparation  of  maps,  there  is  not,  in 
the  language  of  the  act  of  1852,  assessors  appointed  to  estimate 
and  assess  the  expense ;  and  therefore  the  doubt  whether  the 
provision  for  ascertaining  and  paying  the  loss  and  damage  to 
owners,  by  the  closing  of  the  street,  is  not  ineffectual,  inopera- 
tive, and  void.  I  utterly  fail  to  see  the  sequence  in  this  reason- 
ing. It  by  no  means  follows  that  this  provision  in  the  act  of 
1867  cannot  be  carried  out  because  there  is  to  be  no  assessment 
upon  the  owners  of  land  benefited,  for  the  expense  incurred  by  the 
commissioners  of  the  Central  Park,  in  having  surveys  made  and 
maps  prepared  and  filed  to  enable  them  to  close  the  street.  This 
provision  is  itself  an  assessment.  An  assessment,  in  its  general 
signification,  is  to  ascertain,  settle,  and  fix  an  amount  to  which 
a  party  is  subject,  as  his  proportional  part  in  a  tax,  or  which  he 
is  to  pay  as  damages ;  and  where  the  corporation  are,  by  statute, 
to  pay  any  part  of  the  value  of  buildings  taken  for  public  im- 
provement, it  is  in  respect  to  them  called,  in  the  statute,  an 
assessment  (Laws  of  1813,  c.  86,  §  178 ;  Laws  of  1818,  c.  213, 
§  10).  This  provision  contemplates  that  damage  will  or  may 
accrue  to  land,  or  the  buildings  or  structures  upon  it,  by  the 
closing  of  the  street,  and  that  it  is  to  be  ascertained  and  paid. 
"When  it  declares  that  it  shall  be  ascertained  and  paid  in  the 
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manner  specified  in  the  act  of  1852,  it  means  that  it  shall  be 
estimated  as  the  loss  and  damage  to  the  owners  of  land  front- 
ing upon  a  street  is  estimated,  under  the  act  of  1852.  When  a 
change  is  made  in  the  grade  of  a  street,  that  is  by  making  a 
just  and  equitable  award  of  the  amount  of  loss  and  damage 
which  each  owner  of  land  fronting  on  the  street  will  sustain  by 
reason  of  the  change.  That  it  is  to  be  made  by  the  officials 
who,  when  the  act  of  1867  was  passed,  had  succeeded  to  and 
exercised  the  same  powers  as  the  officials  referred  to  in  the  act 
of  1852.  That  it  is  and  was  to  be  an  assessment  fixing  the 
amount  to  be  awarded  to  each  owner  who  will  sustain  loss  and 
injury  by  the  change.  That  as  such  assessment,  it  is  to  be  cer- 
tified to  the  board  of  revision  and  correction,  by  the  act  of 
1861,  c.  308,  which,  in  this  respect,  has  succeeded  to  the  powers 
of  the  common  council,  and  when  ratified  by  them,  is  binding 
and  conclusive  ;  and  that  four  months  after  the  ratification,  the 
amounts  of  the  respective  awards  are  to  be  paid  by  the  corpo- 
ration (Laws  of  1852,  c.  697,  §§  3,  4  ;  of  1813,  c.  86,  §  175). 
In  this  way,  in  my  judgment,  the  act  can  be  fully  carried  out 
without  doing  violence  to,  setting  at  naught,  or  in  any  way  im- 
pairing any  statutory  provision  existing  when  the  act  of  1867 
was  passed.  The  order  appealed  from  should  be  affirmed. 

LOEW  and  LARREMORE,  JJ.,  concurred. 
Order  affirmed. 


FRANCES  GILBERT  against  ROBERT  SIMPSON. 

Where  the  genuineness  of  a  signature  is  in  question,  an  admittedly  genuine  sig- 
nature cannot  be  compared  with  the  one  in  question  by  an  expert,  and  the 
expert  allowed  to  testify  from  such  examination  as  to  his  opinion  of  the  gen- 
uineness of  the  disputed  signature. 

Where,  therefore,  there  is  a  dispute  as  to  the  genuineness  of  a  signature  purport- 
ing to  be  that  of  a  person  who  is  being  examined  as  a  witness,  and  he  denies 


30  COUET  OF  COMMOX  PLEAS. 

Gilbert  v.  Simpson. 

that  it  is  his,  he  cannot  be  compelled  to  sign  his  name  for  the  purpose  of  having 
his  signature  compared,  by  an  expert,  with  the  disputed  signature  for  the  pur- 
pose of  testifying  in  regard  thereto. 

APPEAL  by  defendant  from  a  judgment  of  a  District  Court. 

The  action  was  brought  against  the  defendant  to  recover 
from  him  the  value  of  a  ring  which  the  plaintiff  alleged  he  had 
converted  to  his  own  use.  It  appeared  in  evidence  that  the 
plaintiff  had  given  the  ring  to  her  son  Charles  Gilbert,  to  pawn 
it  to  raise  money  for  his  own  use,  and  that  he  had  taken  it  to 
the  defendant  and  pawned  it  in  his  own  name.  Afterwards  a 
person  came  for  the  ring,  and  pretended  that  he  was  the  Charles 
Gilbert  who  had  pawned  the  ring,  and  that  he  had  lost  the  pawn 
ticket ;  and  the  defendant  allowed  him  to  redeem  it  and  take  it 
away.  On  the  trial  the  defendant  sought  to  prove  that  this 
person  was  in  fact  Charles  Gilbert,  the  son  of  the  plaintiff,  and 
he  having  been  put  on  the  stand  as  a  witness  for  the  plaintiff, 
and  denied  that  he  was  the  person,  he  was  asked  to  sign  his 
name,  in  order  that  his  signature  might  be  compared  with  that 
of  the  person  to  whom  the  ring  was  delivered.  The  witness 
refusing,  the  justice  declined  to  order  him  to  do  so,  and  the  de- 
fendant excepted. 

Plaintiff  had  judgment,  and  the  defendant  appealed  to  this 
court. 

DALY,  Chief  Justice. — The  object  of  requiring  the  witness 
Charles  Gilbert  to  sign  his  name,  was  for  the  purpose  of  sub- 
mitting his  signature  to  an  expert,  that  the  expert  might  com- 
pare it  with  the  signature  to  the  document  subscribed  by  the 
person  to  whom  the  ring  was  given,  that  the  expert  might  be 
afterwards  called  and  asked  whether  the  handwriting  in  both 
were  the  same.  It  has  been  held  in  many  cases  in  this  State, 
that  such  evidence  is  not  admissible  (Wilson  v.  Kirkland,  5 
Hill,  1 82  ;  People  v.  Spooner,  5  Denio,  343  ;  Jackson  v.  Phil- 
lips, 9  Cow.  94;  Jackson  v.  Van  Dusen,  5  Johns.  E.  155; 
Til  ford  v.  Enott,  2  Johns.  Cases,  211).  In  Haskins  v.  Stuyve- 
sant  (Anth.  K  P.  132,  2d  ed.),  the  acknowledged  signature  of 
the  defendant  was  offered  for  the  purpose  of  comparison,  and 
although  many  witnesses  had  previously  sworn  that  the  signa- 
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ture  to  the  note  was  genuine,  and  many  that  it  was  a  forgery, 
the  court  would  not  allow  the  evidence  offered  for  the  purpose 
of  comparison.  In  Ellis  v.  The  People  (21  How.  356),  a  com- 
parison with  a  signature  admitted  to  be  genuine  was  not  allowed, 
and  in  The  King  v.  Eaton  (4  Esp.),  the  court  would  not  allow 
evidence  of  a  comparison  with  the  acknowledged  handwriting 
of  the  defendant ;  and  to  the  same  general  effect  are  the  English 
cases  of  Doe  v.  Newton  (5  A.  &  E.  514) ;  Doe  v.  Suckermore 
(Id.  703) ;  Eagleston  v.  Kingston  (8  Ves.  773) ;  Gannel  v. 
Alexander  (4  Esp.  37). 

In  the  cases  referred  to  in  this  State,  the  English  authorities 
have  been  followed ;  but  in  many  of  the  States  this  kind  of 
evidence  has  been  held  to  be  admissible,  although  in  New 
Hampshire  and  South  Carolina  it  is  limited  to  the  purpose  of 
turning  the  scale  in  doubtful  cases,  and  in  Pennsylvania  to 
papers  conceded  to  be  genuine  or  concerning  which  there  is  no 
doubt  (Baker  v.  Haines,  6  Whart.  284 ;  The  State  v.  Carr,  5 
New  Hamp.  367  ;  Roman  v.  Plunkett^  3  JVIcCord,  518 ;  Duncan 
v.  Beard,  2  Nott  &  McCord,  401).  In  reference  to  the  rule 
generally  prevailing  in  this  country,  Greenleaf  remarks  that 
"  the  admissibility  of  some  evidence  of  this  kind  is  now  too 
well  established  to  be  shaken"  (1  Greenleaf  Ev.  §  576). 

The  reasons  that  have  been  given  for  the  total  exclusion  of 
this  kind  of  evidence  are  that,  1,  the  jury  may  be  too  illiterate 
to  judge  of  evidence  of  this  description  ;  2,  that  selected  speci- 
mens of  the  party's  handwriting  may  be  unfairly  chosen ;  and 
3,  that  the  proof  of  the  genuineness  of  the  specimen  offered 
may  be  contested  and  lead  to  a  multiplicity  of  collateral  issues 
(Jackson  v.  Phillips,  9  Cow.  94 ;  1  Greenleaf  Evidence,  §§  576, 
580),  reasons  that  to  my  mind  are  wholly  unsatisfactory.  Evans, 
in  his  edition  of  Pothier  on  Obligations  (vol.  2,  p.  184),  whilst 
admitting  that  it  is  settled  by  the  English  cases,  that  the  com- 
parison of  an  admitted  writing  with  a  disputed  writing  cannot 
be  allowed,  even^with  the  assistance  of  persons  skillful  in  the 
examination  of  handwriting,  remarks,  that  where  a  comparison 
is  made  with  an  undisputed  original,  applied  with  the  skill  and 
experience  of  persons  habitually  devoted  to  such  inquiries,  it  is 
a  matter  of  technical  caution,  and  that  it  is  a  violation  of  a  par- 
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ty's  rights  to  reject  the  assistance  which  such  an  investigation 
may  naturally  be  expected  to  afford.  "  The  anxiety,"  says  Mr. 
Anthon,  "  of  jurors  to  compare  acknowledged  with  alleged 
spurious  signatures,  in  cases  of  supposed  forgery,  and  their 
manifest  dissatisfaction  when  such  testimony  is  excluded,  cannot 
fail  to  have  made  a  strong  impression  on  the  mind  of  every  ad- 
vocate "  (Anthon's  Nisi  Prius,  134,  2  ed.),  and  I  will  add,  as  the 
result  of  my  own  long  experience  in  trials,  that  the  total  exclu- 
sion of  such  evidence,  tends  rather  to  defeat  than  to  promote 
the  ends  of  justice.  In  England  the  rule  excluding  it  has  been 
abolished  by  act  of  Parliament  (17  and  18  Yic.  c.  125,  C.  L.  P. 
Act  of  1854,  §  27),  and  comparison  of  writings  proved  to  the 
satisfaction  of  the  judge  to  be  genuine,  may  not  only  be  made 
by  witnesses,  but  both  the  writings  and  the  evidence  in  respect 
to  the  comparison  may  be  submitted  to  the  jury.  I  do  not  find 
that  the  exclusion  of  it  has  ever  received  the  sanction  of  the 
highest  court  of  authority  in  this  State ;  but  the  cases  in  which 
it  has  been  rejected  are  too  numerous  and  have  been  too  long 
adhered  to  to  be  questioned  in  this  court.  If  they  are  to  be 
overruled,  it  must  be  in  the  Court  of  Appeals. 

This  being  the  rule  in  this  State,  it  would  not  have  availed 
the  defendant,  even  if  the  witness  had  written  his  name,  as  the 
evidence  for  which  it  was  to  serve  as  a  foundation,  the  compari- 
son of  handwriting,  would  not  have  been  admissible. 

The  judgment  of  the  justice,  however,  should  be  reversed 
for  his  finding  in  respect  to  the  value  of  the  ring. 

[The  Judge  here  analyzed  the  evidence  as  to  the  value  of 
the  ring,  and  showed  that  the  justice  should  not  have  found 
the  value  of  it  to  be  more  than  six  dollars,  and  continued :] 

The  judgment  should  be  reduced  to  six  dollars,  and  affirmed 
for  that  amount,  without  costs  to  either  party. 

ROBINSON  and  LARKEMORE,  JJ.,  concurred. 

« 

Ordered  accordingly. 
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WILLIAM  W.  SMITH  against  RUFUS  C.  READ. 

(Decided  April  5th,  1875.) 

A  boarding-house  keeper  is  responsible  for  the  negligence  of  his  servants  in  the 
care  of  a  boarder's  property. 

Where,  therefore,  the  housekeeper  employed  by  a  boarding-house  keeper  negli- 
gently allowed  a  stranger  to  go  alone  into  a  boarder's  room,  where  he  stole 
certain  of  the  boarder's  property :  Held,  That  the  boarding-house  keeper  was 
liable  to  the  boarder  for  the  loss. 

APPEAL  by  the  defendant  from  a  judgment  for  $102  76,  be- 
sides costs  and  extra  costs,  rendered  in  favor  of  the  plaintiff  by 
the  Second  District  Court  of  the  city  of  New  York. 

Francis  Byrne^  for  appellant. 
William  D.  Foulke,  for  respondent. 

LOEW,  J. — It  appears  from  the  evidence  that  the  defendant 
is  a  boarding  and  lodging-house  keeper,  and  that  the  plaintiff 
had  been  boarding  and  lodging  with  him  for  some  time  prior  to 
the  20th  day  of  March,  1873.  On  the  morning  of  that  day  the 
plaintiff  left  his  room  as  usual,  and  on  his  return  in  the  after- 
noon he  found  that  a  dress  coat,  a  seal-skin  cap,  and  some  arti- 
cles of  jewelry  had  been  taken  from  it  during  his  absence.  He 
made  inquiries  of  the  defendant's  housekeeper  as  to  what  had 
become  of  the  goods,  and  she  informed  him  that  they  must 
have  been  stolen  by  a  colored  man  whom  she  had  employed  to 
clean  the  shutters  ;  that  she  had  never  seen  him  before  the  pre- 
vious day,  when  he  put  in  some  coal  for  her  ;  that  she  had  per- 
mitted him  to  go  into  his  (the  plaintiff's)  room  alone;  that  it 
was  very  careless  of  her  to  do  so,  but  that  as  the  other  rooms 
were  occupied  by  ladies  and  others,  it  never  occurred  to  her  that 
his  (the  plaintiff's)  was  unoccupied. 

As  it  further  appears  in  evidence  that  the  negro  employed 
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by  the  defendant's  housekeeper  never  called  to  obtain  payment 
for  the  services  he  had  rendered,  and  as  he  could  not  be  found 
at  the  place  where  he  had  told  her  that  he  resided,  there  can  be 
but  little  doubt  that  he  committed  the  theft  of  the  plaintiff's 
goods.  Nor  do  I  think  that  it  can  be  seriously  questioned  that 
the  defendant's  housekeeper  was  guilty  of  negligence  in  per- 
mitting a  person  who  was  a  stranger  to  her,  and  of  whom  she 
knew  absolutely  nothing,  to  remain  alone  in  the  plaintiff's  room, 
where  the  goods  of  the  latter  were  exposed,  and  where  he  had 
ample  facilities  for  theft. 

The  only  question,  therefore,  presented  for  our  considera- 
tion and  determination  in  this  case  is,  whether  a  boarding-house 
keeper  is  liable  for  the  loss  of  his  guests'  goods,  occasioned 
through  the  negligence  of  his  own  servants  while  acting  within 
the  scope  of  their  employment.  This  point  was  much  discussed 
in  the  case  of  Dausey  v.  Richardson  (3  El.  &  Bl.  144).  The 
question  there  was,  whether  the  defendant,  a  boarding-house 
keeper,  was  responsible  for  the  loss  of  a  dressing  case  belonging 
to  a  boarder,  which  was  placed  in  the  hall  just  previous  to  the 
guest's  departure,  from  which  place  it  was  stolen,  by  a  thief 
who  entered  by  the  hall  door,  which  had  been  negligently  left 
open  by  one  of  the  boarding-house  keeper's  servants.  The 
cause  was  tried  before  Erie,  J.,  who  instructed  the  jury  that  a 
boarding-house  keeper  was  not  bound  to  exercise  more  care  of 
her  guest's  property  than  a  prudent  person  would  take  of  her 
own ;  and  that  the  defendant  was  not  liable,  unless  she  was 
guilty  of  negligence  in  hiring  or  keeping  the  servant.  &  ver- 
dict was  given  for  the  defendant.  On  a  motion  for  a  new  trial 
on  the  ground  of  misdirection,  the  whole  court  held  that  it  was 
incumbent  on  a  boarding-house  keeper  to  exercise  due  and 
proper  care  of  the  baggage  of  his  boarders — such  care  as  a  pru- 
dent person  would  take  of  his  own  property ;  and  that  leaving 
the  hall  door  open  might  be  a  want  of  such  care ;  and  that  so 
far  the  instruction  to  the  jury  was  correct.  But  upon  the  other 
point  the  judges  were  equally  divided.  Lord  Campbell,  Ch. 
J.,  and  Coleridge,  J.,  were  of  the  opinion  that  the  defend- 
ant was  answerable  for  the  negligent  act  of  a  servant  in  her 
employment,  as  well  as  her  own  personal  negligence ;  that  no 
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•distinction  was  to  be  made  between  the  two,  and  that,  therefore, 
the  direction  was  erroneous.  On  the  other  hand,  Erie,  J.,  and 
Wightman,  J.,  held  that  the  defendant  was  not  liable  for  the 
negligence  of  her  servant,  unless  she  was  herself  negligent  in 
hiring  or  keeping  a  careless  or  imprudent  servant,  and  that, 
consequently,  the  direction  was  correct. 

Subsequently  the  case  of  Holder  v.  Soulby  (8  C.  B.  liep.  N. 
S.  254)  came  before  the  Court  of  Common  Pleas,  and  Erie, 
<Uh.  J.,  and  Byles  and  Keating,  JJ.,  held  that  the  keeper  of  a 
lodging-house  was  under  no  obligation  to  take  care  of  his 
lodger's  goods,  and  was  not  responsible  for  their  loss.  In  that 
case,  the  lodger's  property  was  stolen  by  a  person  who,  in  his 
absence,  was  permitted  by  the  lodging-house  keeper  to  see  the 
rooms,  with  the  view  of  hiring  them.  But  Chief  Justice  Erie, 
nevertheless,  intimates,  in  his  opinion,  that  when  the  loss  has 
resulted  from  gross  negligence  on  the  part  of  the  lodging- 
house  keeper,  he  will  be  liable. 

Now,  it  seems  to  me  that  a  distinction  may  be  made  as 
regards  liability  between  a  boarding-house  keeper  and  one  who 
merely  lets  lodgings.  Assuming,  however,  that  Erie,  J.,  is 
correct  when  he  says,  in  Dausey  T.  Richardson  (supra),  that 
the  same  reasoning  will  apply  equally  to  each,  I  am  of  opinion, 
after  much  consideration,  that  the  rule  of  law  as  laid  down  by 
the  court,  in  the  last-named  case,  is  the  better  and  more  correct 
one.  Nearly  every  objection  which  can  be  urged  against 
charging  a  boarding-house  keeper  for  the  loss  of  his  guest's 
goods  will,  upon  reflection,  be  found  to  apply  with  equal  force 
to  an  innkeeper.  Yet  the  latter  is  deemed  an  insurer  of  the 
property  of  his  guest,  and  is  bound  to  make  good  any  loss,  with 
some  rare  exceptions  (Hulett  v.  Swift,  33  N.  Y.  571).  It  may 
be  said  that,  because  of  this  extraordinary  liability,  the  law  to 
some  extent  recompenses  him  by  giving  him  a  lien  upon  the 
goods  of  his  guest,  by  which  he  can  enforce  summary  payment 
of  his  reasonable  charges.  But,  in  this  State,  a  boarding-house 
keeper  now  has,  by  statute,  all  the  rights  and  remedies,  in  respect 
of  the  baggage  and  effects  of  his  guest,  that  an  innkeeper  pos- 
sesses (L.  1860,  c.  446  ;  Jones  v.  Morritt,  42  Barb.  623). 

In  Ingalsbee  v.  Wood  (36  Barb.  452),  the  court,  speaking  of 
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the  innkeeper's  lien,  say  :  "  The  lien  and  liability  must  stand  or 
fall  together."  The  material  question,  then,  is,  shall  the  board- 
ing-house keeper  have  the  innkeeper's  lien,  without  incurring 
any  of  his  liability  ?  Shall  he  possess  all  the  innkeeper's  rights, 
and  advantages,  without  any  correlative  duty  or  obligation  on 
his  part  ?  I  apprehend  not.  When  the  boarding-house  keeper- 
receives  a  boarder  into  his  house,  he  also  receives,  as  incident  to 
it,  his  baggage  and  effects,  and  he  ordinarily  makes  arrange- 
ments with  reference  thereto,  just  as  much  as  the  innkeeper 
does  with  respect  to  the  goods  of  his  guest.  In  both  cases  this 
is  done  for  hire  and  reward,  and  it  can  make  no  difference 
that,  in  the  one  case,  the  compensation  is  included  in  the  con- 
tract made  with  the  boarding-house  keeper,  while,  in  the  other,, 
it  is  embraced  within  the  reasonable  charges  which  the  inn- 
keeper is  authorized  to  make.  Again,  the  boarding-house  keeper 
usually  has  the  custody  and  control  of  the  property  belonging 
to  his  boarders,  fully  as  much  as  the  innkeeper  has  the  care  and 
keeping  of  that  belonging  to  his  guests.  The  boarding-house 
keeper,  moreover,  may  be  said  to  have  the  advantage  of  the 
innkeeper,  in  that  he  may,  at  his  option,  refuse  to  take  au 
applicant  for  board,  whose  appearance  or  references  may  not  be- 
satisfactory ;  whereas  the  innkeeper  is  obliged  to  receive  and 
entertain  all  who  come,  unless  he  has  a  lawful  excuse  for 
refusing  to  do  so.  In  view  of  all  this,  it  is,  as  Coleridge,  J.r 
very  properly  remarks,  in  Dausey  v.  Richardson,  difficult 
to  see  why,  on  principle  merely,  the  boarding-house  keeper 
should  not  be  required  to  take  at  least  as  much  care  of  the 
goods  of  a  guest  as  the  innkeeper. 

It  is  true,  the  extraordinary  liability  imposed  upon  an 
innkeeper  had  its  origin  in  a  peculiar  state  of  society  which 
does  not  exist  at  the  present  time.  Nevertheless,  Judge 
Porter,  in  delivering  the  opinion  of  the  Court  of  Appeals,  in? 
Ilulett  v.  Swift  (swpra\  says :  "  The  considerations  of  public 
policy  in  which  the  rule  had  its  origin,  forbid  any  relaxation 
of  its  vigor.  *  *  *  We  are  not  at  liberty  to  discard  the 
settled  rules  of  the  common  law,  founded  on  reasons  which 
still  operate  in  all  their  original  force.  *  *  *  The  rule- 
is  salutary,  and  should  be  steadily  and  firmly  upheld."  I 
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•do  not  however,  by  any  means,  wisli  to  be  understood  as  favor- 
ing the  idea  that  a  boarding-house  keeper  should  be  held  to  the 
same  degree  of  care,  in  respect  to  the  goods  of  the  boarder,  that 
-is  exacted  from  an  innkeeper.  All  that  I  contend  for  is  that 
he  should  be  required  to  exercise  due  and  reasonable  care — such 
care  as  a  prudent  person  would  ordinarily  take  of  his  own  prop- 
erty. That  care  the  court,  in  Dausey  v.  Richardson,  conceded 
he  was  bound  to  take,  and  that  care,  it  seems  to  me,  it  is  but 
fair  and  just  to  the  boarder  that  he  should  take. 

But  we  are  not  left  wholly  without  authority  on  this  point, 
so  far  as  our  own  courts  are  concerned.  In  Ingalsbee  v.  Wood 
(supra),  Mr.  Justice  Potter,  in  speaking  of  the  responsibility  of 
an  innkeeper  to  one  who  is  not  his  guest  but  merely  a  lodger, 
Bays  :  "  In  such  a  case  he  is  liable  to  his  lodger  for  his  goods  in 
law,  like  any  other  bailee,  but  not  as  an  innkeeper."  The  case 
of  Suddenberg  v.  Benner  (1  Hilt.  84),  in  this  court,  would  also 
seem  to  be  in  point.  It  appears  to  have  been  an  action  between 
the  assignee  of  a  boarder  and  a  boarding-house  keeper,  to  recover 
for  the  loss  of  clothing  stolen  from  the  boarder's  room.  The 
reporter,  in  his  head  notes  it  is  true,  assumes  that  the  defendant 
was  an  inn-keeper,  but  the  statement  of  facts  goes  to  show  that 
the  relation  of  boarding-house  keeper  and  boarder  existed  be- 
tween the  defendant  and  the  plaintiff's  assignor.  Besides,  it 
also  appears  that  the  latter  was  not  a  traveler  but  a  workman. 
The  District  Court  rendered  judgment  in  favor  of  the  plaintiff, 
and  this  court  on  appeal  affirmed  the  same,  Ingraham,  J.,  de- 
livering the  opinion.  It  seems  to  me,  therefore,  that  both  upon 
principle  and  authority,  a  boarding-house  keeper  should  be  held 
to  the  exercise  of  ordinary  and  reasonable  care  in  respect  of  his 
boarders'  goods. 

As  regards  the  liability  of  a  boarding-house  keeper  for  the 
negligence  of  his  servants,  I  agree  in  the  views  expressed  in  the 
opinions  of  Chief  Justice  Campbell  and  Judge  Coleridge  in  the 
case  of  Dausey  v.  Richardson.  The  general  rule  undoubtedly 
is,  that  a  master  is  liable  to  third  persons  for  the  negligence  of 
his  servants  while  acting  within  the  scope  of  their  employment 
.as  such.  I  know  of  no  good  reason  why  a  boarding-house 
keeper  should  be  an  exception  to  this  rule.  "  Qui  facit  per 
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altum,  facit  per  se"  is  a  maxim  which  seems  to  me  to  be  a.s 
applicable  to  him  as  to  any  other  person. 

A  boarder  at  a  boarding-house,  in  general,  has  no  more  con- 
trol of  or  authority  over  the  servants  in  the  house  than  a  guest 
at  an  inn  has  over  the  innkeeper's  servants.  Mr.  Redfield,  in 
his  valuable  work  on  Bailments  (page  441,  note),  says,  that  both 
in  London  and  on  the  continent,  there  are  two  kinds  of  board- 
ing-houses. In  the  one  class  the  house  is  virtually  given  up  to 
the  boarders  ;  the  keeper  himself  being  only  a  head  servant  over 
the  other  servants,  and  all  of  them  in  the  service  of  the  board- 
ers ;  in  the  other  class  the  house,  the  servants,  and  all  the  good* 
therein  are  in  the  possession  and  under  the  control  of  the 
keeper,  who  is  responsible  for  the  carefulness  of  the  one  and 
the  safe  keeping  of  the  other.  This  readily  accounts  for  the 
difference  of  opinion  among  the  learned  English  judges  on  this 
question  of  holding  the  boarding-house  keeper  liable  for  the 
negligence  of  his  servants.  But  the  same  author  proceeds  to 
say,  that  in  the  United  States  the  latter  class  is  almost  the  only 
one  which  exists  to  any  great  extent.  And  after  commenting 
on  the  cases  of  Dausey  v.  Richardson  and  Holder  v.  Soulby,  he 
expresses  the  opinion  that  in  this  country,  "  the  view  of  the 
law,  maintained  by  Lord  Campbell,  Ch.  J.,  and  Coleridge,  J.,  is 
the  one  which  is  alone  applicable."  So  also  Mr.  Parsons,  the- 
learned  author  of  the  work  on  Contracts  (vol.  2,  page  153,  5th 
ed.),  in  contrasting  the  opinions  of  Erie  and  Wightman,  J  J., 
with  those  of  Campbell,  Ch.  J.,  and  Coleridge,  J.,  says  :  "  "VVe 
cannot  but  think  this  latter  view  more  consistent  with  reason, 
and  with  the  authorities,  so  far  as  they  bear  upon  the  ques- 
tion." 

It  follows,  from  what  has  been  said,  that  the  court  below 
was  authorized  to  find,  upon  the  evidence  adduced  in  this  case, 
that  the  loss  of  the  plaintiff's  goods  was  occasioned  by  the  neg- 
ligence of  the  defendant's  servants,  and  was  therefore  correct  in 
adjudging  that  the  defendant  was  responsible  for  the  damage 
resulting  from  the  larceny.  But  the  aggregate  value  of  the 
goods  stolen,  as  proved  on  the  trial,  does  not  exceed  in  amount 
ninety-three  dollars.  The  court  could  not  allow  the  plaintiff  for 
the  two  or  three  small  articles  of  jewelry,  when  there  was  not  a 
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particle  of  evidence  of  their  value.  There  should  have  been  at 
least  some  proof  of  value  to  justify  the  awarding  of  more  than 
mere  nominal  damages  for  them.  The  witness  could  not  testify 
as  to  the  value  of  those  articles,  and  I  do  not  think  that  the 
court  was  warranted  in  simply  guessing  at  or  arbitrarily  fixing 
their  value. 

The  judgment  should  therefore  be  reduced  to  ninety-three 
dollars,  and  affirmed  for  that  amount,  with  costs  and  extra  costs 
of  the  court  below,  neither  party  to  have  costs  on  appeal  to  this 
court. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J., concurred. 
Ordered  accordingly. 


MARY  A.  CANTRELL  against  WILLIAM  C.  CONNER,  Sheriff,  &e. 
(Decided  April  5th,  1875.) 

When  several  persons  occupy  distinct  and  several  apartments  in  the  same  house, 
and  hire  from  a  landlord  who  also  resides  in  the  house,  the  house  is  the  dwell- 
ing-house of  the  landlord,  and  the  street  door  is  the  outer  door  of  all  the  ten- 
ants living  in  the  house,  and  a  sheriff  who  lawfully  enters  through  such  outer 
door  may  break  open  the  doors  of  an  apartment  occupied  by  any  tenant,  in 
order  to  levy  an  execution  on  the  goods  of  such  tenant  in  the  room. 

APPEAL  from  judgment  of  the  Third  District  Court,  dis- 
missing complaint. 

J.  F.  DALY,  J. — The  action  was  against  the  sheriff  for  tres- 
pass in  breaking  the  outer  door  of  plaintiffs  dwelling,  to  make 
a  levy  and  remove  plaintiff's  goods,  under  an  execution  against 
her  property. 

The  plaintiff  hired  from  Mrs.  Brown  the  three  front  rooms 
on  the  second  floor  of  No.  306  East  114th  street,  and  placed  her 
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goods,  consisting  of  household  furniture,  in  those  apartments. 
When  the  sheriffs  deputies  caine  to  the  house,  she  was  absent 
with  her  family,  the  rooms  were  locked  up  and  she  had  the  key. 
The  Mrs.  Brown  from  whom  she  hired,  occupied  the  back 
apartments  of  No.  306  East  114th  street.  The  testimony  in  the 
case  does  not  show  who  occupied  the  other  portions  of  the 
house,  and  contains  no  other  evidence  as  to  who  was  the  owner 
or  landlord  of  the  whole  premises. 

The  trespass  complained  of  was  the  breaking  of  the  door 
leading  to  the  apartments  hired  by  the  plaintiff.  If  the  land- 
lord or  owner  did  not  live  in  the  house,  but  let  the  apartments 
in  it  to  different  tenants,  then  the  apartments  occupied  by  each 
tenant  were  the  dwelling-house  of  such  tenant,  and  the  doors  of 
such  apartments  were  the  outer  doors  of  such  dwelling  (Rex  v. 
Rogers,  1  Leach,  89  ;  Rex  v.  Carroll,  1  Leach,  237  ;  Trapshaitfs 
Case,  Id.  427).  But  if  the  landlord  or  owner  live  in  the  house 
with  his  tenants,  the  case  would  be  different  (Lee  &  GanseVs 
Case,  Cowper,  2,  4 ;  Rex  v.  Rogers,  1  Leach,  89).  The  lan- 
guage of  the  cases  gives  the  reason  for  the  distinction.  In  Rex 
v.  Rogers  it  is  said :  "  The  shop  and  parlor  rented  by  the  prose- 
cutor, were  the  dwelling-house  of  the  prosecutor,  and  could  not 
be  the  dwelling  of  the  owner,  as  he  did  not  inhabit  any  part  of 
it.  But  if  the  owner  had  inhabited  any  part  of  the  house,  it 
would  have  been  otherwise,  for  the  renters  would  have  been 
lodgers  or  inmates,  and  it  must  be  charged  to  be  the  dwelling 
of  the  owner." 

In  Lee  &  GanseVs  Case,  Holt,  J.,  is  reported  to  have  said 
that  if  the  inmates  have  several  rooms  in  a  house  of  which  they 
keep  the  keys  and  inhabit  them  with  their  families,  yet,  if  they 
enter  into  the  house  at  one  door  with  the  owner,  these  rooms 
cannot  he  said  to  be  the  dwelling-houses  of  the  inmates. 

In  Rex  v.  Carroll,  the  house  belonged  to  one  Nash,  who 
did  not  live  in  any  part  of  it  himself,  but  let  the  whole  of  it 
out  in  separate  lodgings  from  week  to  week.  John  Jordan  had 
two  apartments  in  the  house,  viz. :  a  sleeping  room  up  one  pair 
of  stairs  and  a  workshop  in  the  garret,  which  he  rented  as  ten- 
ant at  will  of  Nash.  The  workshop  was  broken  open  by  the 
prisoner  and  robbed,  and  it  was  held  that,  as  Nash,  the  owner, 
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did  not  inhabit  any  part  of  it,  the  apartment  was  the  dwelling- 
house  of  Jordan,  and  the  prisoner  was  convicted  of  burglary  in 
"  breaking  into  the  dwelling-house  of  Jordan." 

In  Trapshaw^s  Case,  it  appeared  that  the  house  was  situated 
in  the  Temple  Mews,  and  belonged  to  the  Earl  of  Radnor,  who 
let  the  whole  of  it  out  in  lodgings.  It  was  occupied  by  three 
families,  and  had  only  one  outer  door,  which  was  common  to  all 
the  inmates.  James  Linney,  the  prosecutor,  rented  the  parlor 
on  the  ground  floor  and  a  single  room  upstairs.  The  parlor  was 
broken  open  by  the  prisoner  and  robbed,  and  it  was  held  a 
breaking  of  the  dwelling-house  of  Linney;  The  court  say  : 
4'  The  owner  of  the  house  is  the  lord  of  it,  but  having  relin- 
quished every  part  of  it  to  the  habitation  of  others,  it  cannot 
with  any  propriety  be  considered  as  his  mansion  or  dwelling- 
house.  The  entirety  which  resides  with  him  is  split  into  several 
possessions,  and  every  apartment  being  in  a  distinct  and  sev- 
eral occupation,  is  the  distinct  mansion  house  of  its  respective 
possessor." 

In  the  case  at  bar  the  plaintiff  could  have  shown  who  was 
the  landlord  or  owner  of  the  house,  and  whether  such  landlord 
or  owner  resided  in  the  house.  The  evidence  on  this  point  is 
that  the  plaintiff  hired  from  Mrs.  Brown,  who  lived  in  the 
house.  The  only  inference  from  this  proof  is  that  Mrs.  Brown 
was  the  landlord  or  landlady,  as  the  hiring  was  from  her.  She 
lived  in  the  house,  and  under  the  cases  the  street  door  was  the 
outer  door  of  her  dwelling-house,  and  the  other  families  ''  en- 
tered at  one  door  with  her"  (Lee  &  GanseVs  Case,  supra). 
The  breaking  of  this  outer  door  was  not  shown,  and  as  the 
sheriff  entered  thereat  lawfully,  the  breaking  of  the  inner  door 
or  doors  of  plaintiff's  apartments  to  levy  on  her  goods  under 
execution  against  her  property,  was  no  trespass  (Crocker  on 
Sheriffs,  §  320,  and  cases  there  cited). 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Ordered  accordingly. 
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FREDERICK  W.  HOFFMAN  against  THOMAS  GALLAHER. 

(Decided  April  5th,  1875.) 

It  was  agreed  that  the  plaintiff  should  paint  the  defendant's  portrait  for  a  certain 
sum,  that  it  was  to  be  left  to  the  defendant's  friends  to  decide  if  it  was  a  good 
likeness,  and  if  they  so  decided,  the  plaintiff  was  to  take  it,  otherwise  not :  Held, 
in  an  action  fer  the  price,  that  the  plaintiff  must  show  that  the  defendant's 
friends  had  decided  that  the  portrait  was  a  good  likeness,  and  that  it  was  error 
on  the  part  of  the  court  to  allow  the  portrait  to  be  shown  to  the  jury,  with  the 
remark  that  they  might  see  what  resemblance  there  was,  if  any,  between  it  and 
the  defendant ;  and  that  the  plaintiff  was  entitled  to  recover,  unless  they  found 
that  the  picture  was  "  so  utterly  a  failure  as  to  be  no  fair  resemblance  to  the 
defendant." 

That  a  decision  by  the  defendant's  friends  was  a  condition  precedent,  and  that 
such  a  condition  was  not  void  for  indefiniteness.  That  the  defendant  should 
have  been  asked  to  name  the  friends  who  were  to  decide,  and  if  he  would  not, 
that  the  portrait  should  have  been  submitted  to  two  or  more  of  his  friends,  and 
if  they  were  of  opinion  that  it  was  a  good  likeness,  it  would  have  been  a  reason- 
able compliance  with  the  condition. 

The  plaintiff  being  asked,  upon  cross-examination,  if  he  thought  it  a  good  like- 
ness, answered  yes,  and  many  of  the  defendants  own  friends  :  Held,  that  the 
latter  part  of  this  answer,  not  being  responsive,  could  not  be  considered,  the 
defendant  immediately  upon  the  close  of  the  cross-examination,  having  moved 
to  dismiss  the  complaint  for  the  want  of  any  evidence  that  the  condition  had 
been  complied  with. 

APPEAL  by  defendant  from  a  judgment  of  the  general  term 
of  the  Marine  Court  affirming  a  judgment  of  that  court,  entered 
on  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  for  the  services  and  ma- 
terials furnished  by  the  plaintiff  in  painting  a  picture  of  the  de- 
fendant. On  the  trial  the  plaintiff  testified  as  follows  in  regard 
to  the  contract  made  by  him  with  the  defendant,  under  which 
he  had  painted  the  picture  of  the  defendant :  "I  am  the  plaint- 
iff; I  know  the  defendant;  he  keeps  a  wine  room  under  the 
Hoffman  House  ;  I  have  known  Jjim  over  two  years.  Prior  to 
March,  1873,  I  had  a  conversation  with  him  relative  to  painting 
a  portrait.  I  said  I  would  paint  him  a  portrait  for  $100,  with- 
out a  frame,  or  $125  with  a  frame,  and  that  1  would  leave  it  to 
his  friends  to  decide  if  the  portrait  was  a  good  likeness  or  not. 
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If  it  was  a  good  likeness  he  was  to  take  it  at  that  stated  price ; 
and  if  it  was  not  a  good  likeness,  he  was  not  to  take  it ;  I  would 
paint  it  on  my  own  risk." 

The  other  facts  of  the  trial  are  stated  in  the  opinion. 

Joseph  II.  Dukes,  for  appellant. 
E.  Goldsmith,  for  respondent. 

DALY,  Chief  Justice. — The  complaint  is  upon  a  special  agree- 
ment ;  that  the  plaintiff  painted  a  portrait  in  oil  of  the  defend- 
ant, upon  the  defendant's  promise  and  agreement  to  pay  the 
plaintiff  $150  for  it ;  that  the  plaintiff  tendered  the  portrait 
and  the  defendant  refused  to  take  it.  The  contract  proved  was 
a  different  one,  but  as  the  testimony  was  received  without  ob- 
jection, the  recovery  would  be  sustained,  if  the  plaintiff  had 
established  performance  of  the  contract  proved. 

According  to  the  plaintiff's  evidence,  the  contract  was  that 
the  defendant  was  to  take  the  portrait  and  pay  $125  for  it,  with  a 
frame,  if  it  was  a  good  likeness,  and  whether  it  was  a  good  like- 
ness or  not,  was  to  be  left  to  the  defendant's  friends  to  decide. 
This  was  somewhat  general,  as  no  particular  persons  were  desig- 
nated, but  it  was  a  good  condition,  being  one  that  could  be  com- 
plied with.  If  the  defendant  refused  to  take  it  he  could  have 
been  asked  to  name  the  friends  who  were  to  decide,  and  if  he 
would  not  do  so,  the  portrait  might  be  submitted  by  the  plaintiff" 
to  two  or  more  of  the  defendant's,  friends,  and  if  they  were  of 
opinion  that  it  wras  a  good  likeness,  the  plaintiff  would  then  be 
in  a  position  to  show  that  there  had  been  on  his  part  a  reasonable 
compliance  with  the  condition  (Martin  v.  Leggett,  4:  E.  D. 
Smith,  257 ;  Butler  v.  Tucker,  24  Wend.  449 ;  Smith  v.  Briggs, 
3  Denio,  73).  Something  of  this  kind  was  indispensable,  for  it 
was  a  condition  precedent  that  the  plaintiff  was  to  take  it  a/"  his 
friends  should  decide  that  it  was  a  good  likeness,  and  unless 
there  was  a  reasonable  and  substantial  compliance  with  this  con- 
dition, there  could  be  no  recovery  ( Worsley  v.  Wood,  6  Term 
R.  710).  In  the  case  cited,  one  part  of  the  condition  was  to- 
procure  a  certificate  of  four  reputable  householders  of  the  parish. 
"  Perhaps  it  is  difficult,"  said  Ashurst,  J.,  "  to  ascertain  who- 
shall  be  called  reputable  or  substantial  persons ;"  but  he  held, 
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nevertheless,  that  the  condition  had  to  be  complied  with,  and 
Lord  Kenyon,  in  delivering  his  opinion,  said :  "  However  im- 
probable the  thing  may  be,  it  must  be  complied  with,  or  the 
right  which  was  to  attach  on  its  being  performed,  does  not 
vest."  An  impossible  covenant  is  void,  which  Platt  illus- 
trates by  a  condition  that  a  man  shall  go  from  London  to  Rome 
in  three  hours;  but,  says  the  same  writer,  "a  covenant,  if  it  be 
within  the  range  of  possibility,  will  be  upheld,  however  absurd 
or  improbable  the  event  may  be,  as  if  it  shall  rain  to-morrow, 
or  if  the  Pope  shall  be  at  Westminster  on  such  a  day  "  (Platt 
on  Covenants,  pp.  570,  571 ;  Parodine  v.  Jayne,  Alleyn,  27 ; 
Atkinson  v.  Ritchie,  10  East,  530  ;  Holies  Abm.  Condition  D.). 

There  was  no  proof  given  of  a  decision  by  any  of  the  de- 
fendant's friends,  that  the  portrait  was  a  good  likeness,  or  that 
the  defendant  was  asked  to  name  the  friends  who  were  to  decide, 
or  that  the  plaintiff  submitted  the  portrait  to  any  of  the  defend- 
ant's friends  for  a  decision.  This  question  was  put  to  the 
plaintiff  upon  cross-examination  :  "  What  did  he  (the  defendant) 
say  about  his  friends  ?  Answer.  That  some  did  not  think  it  a 
good  likeness.  Question.  You  thought  otherwise  ?  Yes  (and 
many  of  his  own  friends)."  The  latter  part  of  this  answer,  not 
being  responsive,  should  not  have  the  effect  of  evidence,  as  the 
defendant,  immediately  upon  the  close  of  the  cross-examination, 
moved  to  dismiss  the  complaint,  there  being  no  evidence  that 
the  condition  had  been  complied  with,  which  was  equivalent  to 
.asking  the  judge  to  disregard  the  latter  part  of  this  answer. 

The  defendant  showed  that  he  had  been  greatly  importuned 
by  the  plaintiff  to  allow  him  to  paint  the  portrait,  and  that  the 
defendant  had  many  times  refused ;  that,  at  last,  to  get  rid  of 
his  importunities,  the  defendant  consented,  but  told  him  that  if 
the  portrait  did  not  please  the  defendant  and  his  friends,  there 
was  no  agreement,  no  contract  on  the  defendant's  part  to  take 
it  for  a  dollar,  even  if  it  were  worth  a  million,  the  plaintiff  hav- 
ing said  that  it  was  to  be  painted  entirely  to  the  defendant's  sat- 
isfaction, and  to  suit  his  friends.  The  defendant  also  testified 
that  he  did  not  like  it ;  that  he  showed  it  to  two  artists,  who 
were  his  friends,  and  that  they  did  not  like  it,  and  that  the  people 
he  showed  it  to  said  that  it  was  a  poor  likeness. 
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The  plaintiff,  under  the  defendant's  objection,  was  allowed 
to  introduce  the  portrait  in  evidence,  and  to  show  it  to  the  jury, 
that  they  might,  in  the  language  of  the  court,  "  see  what  resem- 
blance there  was,  if  any,  as  a  likeness,  between  the  portrait  and 
the  defendant,"  to  which  the  defendant  specifically  excepted,  and 
the  jury,  after  a  lengthy  charge  from  the  court,  found  a  verdict 
for  the  plaintiff  for  $100. 

The  defendant  had  not  agreed  to  take  the  portrait  if  a  jury 
should  be  of  the  opinion  that  it  was  a  good  likeness.  Even 
upon  the  plaintiff's  statement  of  the  contract,  the  defendant  had 
made  his  own  condition  ;  that  he  would  take  it  if  his  friends 
should  decide  that  it  was  a  good  likeness,  and  unless  there  was 
a  compliance  with  that  condition,  he  was  not  bound.  The  con- 
tract, according  to  the  defendant's  testimony  and  that  of  his 
witnesses  went  even  further  than  this  ;  that  is,  that  it  was  to  be 
entirely  optional  with  him  whether  to  take  it  or  not  ;  that  he 
was  not  to  take  it  unless  it  pleased  him  and  what  friends  he 
chose  to  show  it  to,  and  two  of  his  witnesses  swore  that  the 
plaintiff  expressly  agreed  that  the  defendant  was  not  to  take  it 
unless  it  suited  him,  and  one  of  them,  that  the  plaintiff  said  : 
"  I  will  paint  it  at  my  own  risk,"  and  yet  the  whole  matter  of 
performance  ;  of  a  compliance  with  the  condition,  according  to 
the  plaintiff's  own  statement  of  the  condition,  was  reduced  to  a 
question  whether,  in  the  judgment  of  the  jury,  it  was  a  good 
likeness.  The  judge  said  to  the  jury  :  "  You  have  seen  the  por- 
trait ;"  and  then,  after  some  further  observations  as  to  whether 
it  was  a  caricature  or  would  expose  him  to  ridicule  ;  whether  it 
was  painted  for  the  plaintiff's  benefit  alone,  or  from  the  defend- 
ant's wish  to  have  his  portrait  to  hang  up  for  the  adornment  of 
the  place  of  public  resort  which  he  kept,  and  that  if  the  latter, 
"  then,"  said  the  judge,  "  I  charge  you  that  unless  you  find  that 
this  picture  is  so  utterly  a  failure  as  to  be  no  fair  resemblance  of 
the  defendant,  he  is  bound  to  pay  for  it  —  $125  with  a  frame,  or 
$100  without;  provided  you  find  that  such  a  contract  was 
made,"  there  not  being  a  particle  of  evidence  in  the  case  to  show 
that  there  was  any  such  contract.  It  was,  in  effect,  telling  the 
jury  that  the  question  in  the  case  was  whether  the  portrait 
was  painted  for  the  plaintiffs  benefit  alone,  or  was  ordered  by 
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the  defendant  to  be  painted  for  his  own  use,  and  that  if  they 
came  to  the  latter  conclusion,  and  it  was  a  fair  resemblance,  of 
which  they  were  to  judge,  the  defendant  was  bound  to  pay  for 
it.  This  was  not  the  contract,  even  upon  the  plaintiff's  state- 
ment of  it,  and  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

ROBINSON  and  LARREMORE,  JJ.,  concurred. 
Judgment  reversed. 


FRANCIS  W.  HOLBROOK  against  MATTHEW  T.  BRENNAN, 
Sheriff,  &c. 

The  rule  that  a  sheriff  cannot  execute  process  in  favor  of  or  against  himself,  ex- 
tends to  the  sheriff's  deputy,  and  where  an  execution  is  issued  to  a  sheriff 
against  oue  of  his  deputies,  he  cannot  deliver  it  to  that  deputy  to  execute. 

Where  it  is  shown  that  a  person  has  money  which  he  uses  as  his  own  by  apply- 
ing it  in  payment  on  a  contract  made  by  him  for  his  own  benefit,  this  is 
prima  facie  proof  of  his  ownership  of  the  money,  and  is  not  rebutted  by  show- 
ing that  he  got  it  from  a  place  of  which  he  was  not  the  owner  or  master,  e.  g.t 
when  a  deputy  sheriff  uses  money  as  his  own,  the  presumption  of  his  owner- 
ship thus  created  is  not  rebutted  by  his  testimony  that  "  he  took  it  from  the 
sheriff's  office." 

In  an  action  against  a  sheriff  for  a  false  return,  proof  that  the  sheriff  placed  the  exe- 
cution in  the  hands  of  the  judgment  debtor  (who  was  one  of  his  deputies),  and 
that  after  it  was  received  the  judgment  debtor  had  a  hundred  dollars  which 
could  have  been  applied  on  the  judgment,  is  sufficient  to  sustain  the  action. 

APPEAL  by  plaintiff  from  a  judgment  of  the  general  term  of 
the  Marine  Court  affirming  a  judgment  of  that  court  on  a  trial 
before  a  judge  of  that  court  without  a  jury,  dismissing  the  com- 
plaint. 

The  action  was  brought  against  the  defendant  to  recover  for 
a  breach  of  his  duty  as  sheriff  of  the  city  and  county  of  New 
York,  in  making  false  returns  to  two  executions  on  judgments 
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(one  for  $110.66,  entered  Nov.  2d,  1871,  and  on  the  gther  for 
$110.69,  entered  Nov.  27th,  1871),  against  one  Patrick  Cuff. 

The  proof  on  the  trial  showed  that  at  the  time  of  the  issu- 
ing of  the  execution,  Cuff  was  a  deputy  in  the  office  of  the  de- 
fendant as  sheriff,  and  that  the  two  executions  against  himself 
were  delivered  to  him  as  deputy  sheriff  to  execute,  and  were 
returned  unsatisfied.  That  afterwards  an  alias  execution  on  the 
second  judgment  was  issued  to  the  defendant  and  given  by  him 
to  one  Baird,  as  deputy,  to  execute,  and  that  this  execution  was 
also  returned  unsatisfied. 

The  evidence  to  show  that  while  the  executions  were  in 
force,  Cuff  had  property  which  might  have  been  taken  under 
the  executions,  is  stated  in  the  opinion. 

Charles  II.  Smith,  Jr.,  for  appellant. 
II.  W.  Booksta/ver,  for  respondent. 

DALY,  Chief  Justice. — This  case  presents  the  extraordinary 
feature  that  two  executions  against  Patrick  Cuff,  a  judgment 
debtor,  were  delivered  by  the  sheriff  to  Cuff,  who  was  one  of 
the  sheriff's  deputies,  to  execute  against  himself  and  by  whom 
they  were  returned  nulla  bona.  The  action  was  for  a  false  re- 
turn. 

The  sheriff  cannot  execute  process  against  himself  and 
where  he  is  a  party,  the  process  must  be  executed  by  the  cor- 
oner (2  R.  S.  441,  §  84).  Independent  of  the  statute,  this  has 
always  been  the  law  (Elston  v.  Brett,  Moore  R.  547 ;  Weston 
v.  Coulson,  1  Wm.  Bl.  506  ;  Yin.  Abm.  Sheriff,  P. ;  Bae.  Abm. 
Sheriff,  M. ;  Com.  Dig.  Viscount,  E. ;  Watson  on  Sheriffs,  51). 
lie  might,  originally,  by  the  common  law,  serve  the  writ  for 
the  commencement  of  the  action  where  he  was  the  plaintiff, 
"  but,"  says  Viner,  "  if  the  sheriff  be  defendant  he  cannot  serve 
the  process  against  himself;"  but  it  was  held  at  a  later  period, 
that  he  could  not  serve  the  process,  even  for  the  commencement 
of  the  action  (Br.  Abm.  Process,  pi.  60  ;  8  H.  6,28;  Yin.  Abm. 
Sheriff,  P.  note).  The  reason  of  this  rule  of  the  common  law, 
as  given  by  Bacon,  is  "  to  prevent  partiality  which  every  one  is 
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naturally  guilty  of  in  himself"  (Bac.  Abm.  Sheriff,  M.);  and 
this  reason  applies  as  well  to  the  deputy  as  it  does  to  the  sheriff. 
It  would  be  absurd  to  hold,  when  the  sheriff  is  forbidden  to  ex- 
ecute process  where  he  is  a  party,  that  he  may  authorize  a 
deputy  to  execute  process  against  the  deputy,  and  yet  this  is  what 
the  sheriff  did  in  this  case.  He  delivered  two  executions  against ' 
his  deputy  to  the  deputy  to  execute  against  himself. 

In  Sherman  v.  Boyce  (15  Johns.  443),  the  deputy  united 
with  the  defendant  in  making  a  note  for  the  satisfaction  of  the 
judgment,  on  which  money  was  raised  and  applied  to  the  pay- 
ment of  the  judgment,  with  the  understanding  between  the 
deputy  and  the  defendant,  that  the  deputy  was  to  retain  the  ex- 
ecution in  his  hands,  so  that  if  he  were  compelled  to  pay  the 
joint  note  he  might  enforce  the  execution  by  a  levy  and  sale  of 
the  defendant's  property,  which  arrangement  was  communicated 
by  the  deputy  to  the  plaintiff  in  the  judgment,  when  he  paid 
over  to  him  the  money  raised  upon  the  note.  It  was  held  that 
although  the  deputy  probably  acted  from  benevolent  motives, 
the  whole  proceeding  on  his  part  was  illegal,  and  that  he  could 
not  enforce  the  execution.  "  To  allow  any  man,"  said  Pratt, 
J.,  "to  wield  the  process  of  our  courts  in  Ms  own  favor  ;  to 
exact  such  measure  of  justice  as  he  may  think  due  to  himself, 
would  not  only  load  to  oppression  and  abuse,  but  would  tend  to 
subvert  the  foundation  of  private  right  and  civil  liberty." 

In  Mills  v.  Young  (23  Wend.  314),  a  deputy  sheriff  who, 
by  neglecting  to  levy,  had  made  himself  liable  for  the  payment 
of  the  judgment,  gave  his  note  for  the  amount  of  it  to  the 
plaintiff,  and  took  from  the  plaintiff  an  assignment  of  the  judg- 
ment, by  which  he  became  the  party  interested  in  the  enforce- 
ment of  it.  He  then  went  to  the  judgment  debtor,  and  without 
telling  him  that  he  had  become  the  assignee  of  the  judgment, 
threatened  to  levy  the  execution  ;  upon  which  the  defendant 
gave  him  his  note  for  the  payment  of  the  amount  of  the  judg- 
ment, and  also  paid  to  him  his  fees  upon  the  execution  and  the 
deputy  in  his  character  as  deputy  sheriff,  made  an  endorsement 
that  the  execution  was  paid.  It  was  held  that  the  deputy  could 
maintain  no  action  against  the  defendant  on  the  note.  "  Al- 
though," said  Bronson,  J.,  "  it  was  formerly  held  that  a  deputy 
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sheriff  might  serve  a  capias  ad  respondendam  in  his  own  favor 
where  no  bail  is  required,  it  is  questionable  whether  he  can  do 
so  now.  But  whatever  may  be  the  rule  in  respect  to  mesne 
process,  it  is  clear  that  the  sheriff  cannot  execute  process  in  his 
own  favor.  I  find  no  authority  for  such  a  practice,  and  to  allow 
it  would  be  opening  a  wide  door  to  abuse  and  oppression."  If, 
as  was  held  in  this  case,  a  deputy  sheriff  cannot  execute  final 
process  in  his  own  favor,  neither  should  he  be  allowed  to  exe- 
cute process  which  is  against  himself.  Indeed,  I  think  that  the 
early  case  of  JZlston  v.  Brett  (Moore,  547),  may  be  taken  as  au- 
thority for  the  proposition  that  no  man  can  be  allowed  to  exe- 
cute final  process  where  he  has  an  interest. 

Carpenter  v.  Stillwell  (1  Kern,  69),  is  a  further  illustration 
•of  this  salutary  rule  in  which  Judge  W.  F.  Allen  held  that  it 
makes  no  difference  in  the  application  of  it,  whether  the  sheriff 
is  nominally  a  party,  or  only  beneficially  interested.  He  cites 
with  approbation  the  passage  quoted  from  Platt,  J.,  in  Sherman 
v.  Boyce  (supra\  and  dwells  upon  the  danger  of  a  perversion 
of  the  process  of  the  court  by  an  interested  officer. 

The  present  case  itself  is  an  illustration  of  the  propriety  of 
the  rule  that  a  public  officer  shall  not  have  process  put  into  his 
hands  to  execute  against  himself.  This  deputy  sheriff  was,  upon 
his  own  showing,  insolvent.  His  furniture  was  mortgaged  to 
his  sister-in-law,  who  lived  in  the  same  house  with  him,  and  was 
thereby  in  possession  of  it.  After  one  of  these  executions  was 
placed  in  his  hands,  he  made  a  contract  for  the  purchase  of  a 
house  and  lot  in  this  city,  for  which  he  was  to  pay  $2,725,  $500 
of  which  was  to  be  paid  on  the  signing  and  delivery  of  the 
agreement,  and  assume  the  payment  of  mortgages  to  the  amount 
of  $11,500.  One  hundred  dollars  of  this  amount  he  paid  on 
the  28th  of  January,  1871,  which  one  hundred  dollars  he  says 
he  "  took  from  the  sheriff's  office,"  and  the  remaining  $400  he 
paid  on  the  2d  February,  1872,  by  a  check,  which  he  says  was 
for  money  not  belonging  to  him,  but  to  his  wife.  This  contract, 
as  appears  by  an  endorsement  upon  it,  which  is  without  date, 
was  assigned  by  him  to  one  Patrick  Fay,  who,  he  says,  was  a 
friend  of  his,  who  advised  him  to  secure  the  house,  as  it  was  for 
VOL.  VI.— 4 
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sale.  The  assignment  is  for  the  nominal  consideration  of  one 
dollar.  "Whether  Fay  paid  any  more  for  it  does  not  appear.  It 
does  however  appear,  on  the  defendant's  showing,  that  a  con- 
veyance under  this  contract  was  made  on  the  12th  of  April, 
1872,  by  the  owner  to  this  Patrick  Fay,  upon  the  delivery  of 
which  conveyance  some  one  must  have  paid  the  residue  of  the 
purchase  money,  payable  by  the  contract,  which  was  $2,225. 
On  the  9th  of  March,  1872,  the  other  execution  was  placed  in 
Cuff's  hands,  both  of  which  executions  were  afterwards  returned 
by  the  sheriff  n ulla  bona.  That  the  $100  which  Cuff  says  he 
took  from  the  sheriff's  office  belonged  to  Cuff,  appears  in  the 
fact  that  he  disposed  of  it  as  his  own  property.  The  sheriff's 
counsel  argues  that  it  was  money  collected  by  Cuff  in  his  ca- 
pacity as  deputy,  but  that  does  not  appear.  He  does  not  say 
so ;  nor  that  he  embezzled  it ;  nor  that  it  belonged  to  the  sheriff, 
or  to  any  other  person.  He  simply  says  that  he  took  it  from 
the  sheriff's  office  which  may  have  been  strictly  true.  He  may, 
from  all  he  says  to  the  contrary,  have  been  entitled  to  take  it, 
and  such  would  be  the  presumption,  as  he  paid  it  away  in  partial 
payment  of  a  contract,  entered  into  for  his  own  benefit. 

The  return  of  these  executions,  therefore,  was  a  false  return. 
They  were  not  and  could  not  be  executed  by  the  delivery  of 
them  to  Cuff  to  act  as  sheriff.  No  effort  was  made  to  ascertain 
if  Cuff  had  any  property  upon  which  they  could  be  levied  for 
in  his  hands ;  there  was  no  intention  that  they  should  be  col- 
lected by  a  levy  upon  anything  belonging  to  him.  "Whilst  he 
had  one  of  these  executions  in  his  hands  he  had  property,  at 
least  to  the  extent  of  $100,  which  from  his  acts  must  be  assumed 
to  have  belonged  to  him,  and  which  could  have  been  applied  to 
the  satisfaction  of  this  execution.  The  return  therefore  was  a 
false  return,  and  the  judgment  rendered  for  the  defendant  was 
•erroneous  and  should  be  reversed. 

In  an  action  against  the  sheriff  for  a  false  return,  slight  evi- 
dence is  sufficient  to  put  the  sheriff  upon  proof  of  the  truth  of 
the  return  (Crocker  on  Sheriffs,  §  861).  In  this  case,  the  fact 
that  the  execution  was  put  in  the  hands  of  the  judgment  debtor 
himself,  and  that  after  it  was  received  the  judgment  debtor  had 
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a  hundred  dollars  which  could  have  been  applied  in  satisfaction 
of  the  judgment,  was  sufficient. 

ROBINSON  and  LARREMOUE,  JJ.,  concurred. 
Judgment  reversed. 


IN  THE  MATTER  OF  BOMANJEE  BYRAMJEE  COLAH,    A  LUNATIC. 
(Decided  April  5th,  1875.) 

The  committee  of  the  estate  of  a  lunatic  is  an  officer  of  the  court  in  the  same 
manner  as  a  receiver,  and  in  the  absence  of  legislation  on  the  subject,  his  com- 
pensation is  to  be  determined  by  the  court. 

For  fixing  the  compensation  of  such  a  committee,  the  court  will  have  regard  to 
the  peculiar  exigencies  of  the  case,  and  is  not  restricted  to  the  allowance  of 
such  sums  as  an  executor  or  guardian  in  a  similar  case  would  be  entitled  to  as 
statutory  commissions. 

In  a  peculiar  case  where  the  services  of  the  committee  were  of  an  unusual  and  ex- 
traordinary nature,  and  included  services  which  he  was  not  strictly  bound  to 
render,  and  where  by  the  devotion  of  a  large  amount  of  his  time  and  personal 
attention,  to  the  interests  of  the  estate,  and  especially  by  his  activity  and  vig- 
ilance he  had  recovered  a  large  amount  of  property  (over  $60,000)  belonging 
to  the  estate,  the  court  allowed  him  for  his  services  $5,000,  although  his  com- 
missions at  the  rate  allowed  to  executors,  guardians,  &c.,  by  the  statute,  would 
have  only  amounted  to  about  $1,800. 

The  course  and  practice  of  the  English  courts  on  this  point  detailed  and  ex- 
plained, and  the  decisions  of  the  former  Court  of  Chancery  in  this  State  on  the 
same  subject  examined,  and  Matter  of  Roberts  (3  Johns.  Ch.  43),  and  Matter  of 
Livingstone  (9  Paige,  440),  criticised  and  qualified.  Per  DALY,  Chief  Justice. 

APPEAL  from  an  order  made  at  a  special  term  of  this  court 
by  VAX  BRUNT,  J.,  allowing  to  Nathaniel  Jarvis,  Jr.,  the  com- 
mittee of  the  estate  oT  Bomanjee  Byramjee  Colah,  a  lunatic, 
the  sum  of  $5,000  as  a  fair  and  reasonable  compensation  to  him 
for  his  services  as  such  committee  from  the  time  of  his  appoint- 
ment (July  20th,  1870)  up  to  October  31st,  187-i. 
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The  committee  of  the  lunatic,  having  served  several  years, 
<on  October  3d,  1874,  presented  a  petition  to  this  court,  praying 
that  a  suitable  allowance  which  he  claimed  should  not  be  less 
than  $5,000,  should  be  made  to  him  and  set  forth  the  grounds 
of  his  claims,  as  follows : 

uThat  on  or  about  July  20th,  1870,  the  said  Bomanjee 
Byramjee  Colah  was  declared  a  lunatic,  and  by  order  of  this 
honorable  court  your  petitioner  was  duly  appointed  the  com- 
mittee of  his  estate,  being  required  by  such  order  to  give  a 
bond  for  the  faithful  performance  of  his  duties  in  the  penalty 
of  $45,000,  which  was  done. 

"  That  upon  the  commission,  in  the  nature  of  a  writ  de 
lunatico  inquirendo,  issued  by  this  court,  upon  which  the  said 
Colah  was  found  and  declared  a  lunatic,  and  unable  to  govern 
himself  or  manage  his  estate ;  just  prior  to  your  petitioner's 
appointment  as  committee,  as  aforesaid,  it  appeared,  from  all 
the  evidence  then  attainable  as  to  the  estate,  that  the  same  was 
about  $38,000  in  United  States  currency,  and  no  more. 

'•  That  as  such  committee,  in  consequence  of  prevailing 
rumors  that  the  said  lunatic  had  brought  with  him,  only  a  short 
time  before,  a  large  amount  of  English  sovereigns,  greatly  ex- 
ceeding the  $38,000  aforesaid,  your  petitioner,  through  the  em- 
ployment of  counsel,  and  a  person  acting  as  a  detective,  finally 
ferretted  out,  and  through  legal  proceedings  and  daily  attention 
for  many  weeks,  obtained,  a  large  amount  of  money  belonging 
to  said  lunatic's  estate,  swelling  such  estate  to  upwards  of 
$100,000,  while  be,  at  about  the  same  time,  caused  an  action  to 
be  commenced  in  this  honorable  court  to  recover  several 
thousand  dollars  to  which  your  petitioner  believes  the  estate 
was  and  is  still  entitled,  and  which  action  is  still  pending ;  dur- 
ing all  which  time  he  suffered,  and  was  obliged  to  suffer,  many 
important  and  urgent  matters  to  remain  unattended  to,  causing 
to  himself  considerable  outlay  and  loss. 

"  That,  in  pursuance  of  an  order  of  this  honorable  court, 
made  October  26th,  1871,  the  said  lunatic  was  removed  and 
taken  to  Bombay,  where  his  family  resides,  and  where,  on  his 
arrival,  a  committee  of  his  estate  and  person  was  also  duly  ap- 


NEW  YOEK— APETL,  1875.  52 

In  the  Matter  of  Bomanjee  Byramjee  Colah,  a  Lunatic. 

pointed,  as  appears  by  the  various  papers  on  the  files  of  this 
court. 

"  That  from  the  time  of  your  petitioner's  appointment  to 
the  present  time  very  many  motions  in  regard  to  the  said 
lunatic  and  his  estate  have  been  made,  and  references  ordered, 
and  had  occupied  many  days,  to  all  of  which,  by  the  orders  of 
this  court,  your  petitioner  was  obliged  to  give  his  best  attention 
personally  and  through  counsel,  and  a  motion  is  now  pending 
to  obtain  the  order  of  this  court  to  allow  the  surplus  of  the 
estate  to  be  transferred  to  Bombay,  aforesaid,  out  of  the  juris- 
diction of  this  court,  where  the  said  lunatic  is. 

"  Your  petitioner  further  shows,  that  no  allowance  or  pay- 
ment to  him  for  his  services,  or  any  part  thereof,  in  this  matter 
has  ever  been  made  or  paid  ;  an'd  your  petitioner  feels  that,  be- 
fore he  is  divested  of  the  whole  or  the  major  part  of  the  whole 
surplus  of  the  estate  of  the  said  lunatic,  and  the  same  trans- 
ferred to  Bombay,  that  a  suitable  allowance  should  be  made 
and  paid  to  him  ;  and  your  petitioner  craves  to  refer  to  all  the 
voluminous  other  petitions  and  papers  and  orders  of  this  court, 
on  file,  in  confirmation  of  the  very  many  onerous  duties,  and 
extraordinary  care,  time  and  attention  that  he  has  given,  and 
been  obliged  to  give,  in  increasing  and  taking  care  of  the  said 
estate ;  and  your  petitioner  respectfully  submits  that  he  should 
be  allowed  to  be  paid,  under  the  order  of  this  court,  out  of  the 
present  fund  in  his  hands,  the  sum  of  five  thousand  dollars,  as 
a  just,  proper  and  reasonable  allowance  to  him  for  his  services 
as  committee  of  the  said  estate  to  the  date  of  this  petition." 

This  petition  was  verified  by  his  oath,  and  was  supported  by 
the  affidavit  of  A.  O.  Salter,  Esq.  (the  counsel  for  the  British 
consul,  and  who  had  also  been  his  counsel  in  the  matter),  that 
the  sum  asked  for  by  him  would  be  a  fair  and  reasonable  com- 
pensation for  his  services  as  such  committee.  Upon  the  petition 
and  affidavit  Judge  VAN  BKUNT  granted  an  order,  directing 
Henry  Gamble,  Esq.,  the  committee  of  the  lunatic  at  Bombay, 
through  his  counsel  and  attorney  James  P.  Lowery,  Esq.,  and 
Heera  Baee,  the  wife  of  the  lunatic,  through  Buckham  Sonales 
and  Walker,  Esqs.,  her  attorneys  and  counsel,  to  show  cause 
before  him  why  the  prayer  of  the  petitioner  should  not  be 
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granted.  On  the  return  of  the  order  to  show  cause,  and  the 
appearance  of  all  parties,  the  same  judge  made  a  further  order 
referring  it  to  Wm.  C.  Traphagen,  Esq.,  to  report  upon  the 
amount  of  compensation  which  should  be  allowed  to  the  com- 
mittee. Upon  the  reference  no  evidence  was  taken  as  to  the 
value  of  the  services  of  the  committee,  but  a  stipulation  was 
made  by  the  attorneys  for  the  opposing  parties  (the  committee 
of  the  person  appointed  in  Bombay,  and  the  wife  of  the  lunatic), 
by  which,  for  the  purpose  of  facilitating  the  proceeding,  and  of 
avoiding  the  necessity  of  evidence  as  to  the  value  of  the  services 
of  Mr.  Jarvis  (the  committee  of  the  estate  of  the  lunatic),  it 
was  admitted,  that  "  independently  of  and  beyond  the  mere  re- 
ceipt of  the  moneys  that  had  come  into  Mr.  Jarvis'  hands,  as 
committee  of  the  estate,  he  had  (in  his  co-operation  in  recover- 
ing from  Mitchell  &  Head  certain  moneys  belonging  to  the 
estate ;  in  his  personal  oversight  over  the  case,  and  attention 
given  the  lunatic  while  in  this  country,  and  in  his  attendance 
upon  the  several  motions,  petitions  and  proceedings  had  there- 
in), rendered  and  performed  services  to  the  lunatic  and  his 
estate  which  he  was  not  legally  called  upon  to  render  under  his 
appointment,  which  were  both  valuable  and  beneficial  to  the 
estate  ;  "  and  that  an  allowance  of  five  thousand  dollars  would 
be  reasonable  and  proper,  provided  there  was  any  .power  in  this 
court  to  make  him  such  allowance. 

The  counsel  for  the  opposing  parties  contended,  however, 
that  the  court  had  no  power  to  allow  the  committee  more 
than  the  sum  to  which  the  commissions  of  an  executor  or 
guardian  upon  the  sums  received  by  him  would  amount,  viz., 
$1,801  21. 

The  referee  reported  that  $5,000  ought  to  be  allowed  to  the 
committee,  and  the  Judge  Van  Brunt,  at  special  term,  confirmed 
the  report,  and  authorized  the  committee  to  draw  that  sum  out 
of  the  funds  of  the  estate. 

On  making  the  order,  he  filed  an  opinion  in  which  he  stated 
his  grounds  for  making  it,  as  follows  :  "  It  is  claimed  that  the 
court  has  no  power  to  allow  Mr.  Jarvis  a  greater  sum  than 
eighteen  hundred  and  one  21-lOOths  ($1,801  21)  for  his  said 
services,  being  the  amount  to  which  the  commission  of  an  exec- 
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utor  or  guardian  would  amount  upon  the  sums  received  by  him. 
Upon  an  investigation  of  the  law  in  respect  to  the  compensation 
to  be  allowed  to  executors,  guardians,  committees  of  the  person 
and  estate  of  lunatics,  &c.,  receivers,  and  trustees,  it  is  difficult 
to  see  any  foundation  for  the  denial  of  the  power  of  the  court  / 
to  fix,  according  to  its  discretion,  the  compensation  to  be  allowed 
to  the  committee  of  the  estate  of  a  lunatic.  It  may  not  be  I 
without  profit  that  we  should  consider  the  course  of  legislation 
upon  the  subject  of  compensation  to  executors,  guardians, 
trustees,  committees,  and  receivers.  In  1817  the  Legislature 
passed  an  act  authorizing  compensation  to  be  awarded  guardians, 
executors,  and  administrators,  at  a  rate  which  should  be  fixed  by 
the  chancellor,  and  thereupon  the  chancellor  settled  this  rate  by 
rule.  The  question  as  to  the  compensation  of  a  committee  of  a 
lunatic's  estate  having  come  up  before  the  chancellor,  he  held 
that  such  a  case  came  within  the  equity  of  the  statute,  and  he 
adopted  the  rate  of  compensation  allowed  to  executors  as  a 
reasonable  one  (Matter  of  Roberts,  3  Johns.  Ch.  43).  In  the 
Revised  Statutes,  the  rule  of  the  chancellor,  in  respect  to  the 
commission  to  be  allowed  to  an  executor  or  guardian,  was 
adopted.  The  same  question  arose  after  the  passage  of  the  Re- 
vised Statutes,  in  the  Matter  of  Livingstone  (9  Paige,  440), 
where  the  chancellor  held  that  he  was  not  authorized  to  allow 
greater  compensation  to  a  committee  of  a  lunatic  than  the  com- 
missions which  an  executor  would  be  entitled  to  receive,  and 
this  decision  was  affirmed  (2  Denio,  575).  These  are  the  only 
cases  to  which  my  attention  has  been  called,  in  which  the  ques- 
tion has  been  discussed.  The  cases  of  Vanderheyden  v.  Van- 
derheyden  (2  Paige,  287);  McWharton  v.  Benson  (Hopkins, 
28) ;  Matter  of  Bank  of  Niagara  (6  Paige,  213) ;  Bennisso  v. 
Paige  (1  Keyes,  92),  only  decide  that  where  the  statute  fixed 
the  compensation  of  an  executor  or  receiver,  that  no  greater  sum 
can  be  allowed. 

u  It  is  difficult  to  see,  upon  an  examination  of  that  case,  upon 
what  ground  it  was  held  that  the  court  was  not  authorized  to 
make  a  greater  compensation  to  the  committee  of  a  lunatic  than 
to  an  executor.  The  want  of  authority  seems  to  have  rested 
•entirely  upon  disinclination,  and  to  have  had  no  other  founda- 
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lion.  The  idea  which  long  prevailed  that  no  allowances  what- 
ever would  be  made  where  compensation  was  not  fixed  by 
statute  to  an  amount  exceeding  that  provided  for  executors,  wa& 
exploded  by  the  decision  of  the  case  of  Gardiner  v.  Tyler  (3 
Keyes,  505),  where  the  court  held  that  the  statutory  provision, 
fixing  the  commissions  of  executors  and  guardians,  does  not 
apply  to  receivers  appointed  under  the  code,  and  that  receivers 
are  officers  of  the  court,  and  as  such,  in  the  absence  of  legisla- 
tionj  the  court  has  authority  to  determine  their  compensation. 

"  The  statute  in  respect  to  the  appointment  of  committees 
of  the  person  and  estate  of  lunatics  is  entirely  silent  as  to  the 
question  of  compensation,  and  it  is  easily  to  be  seen  that  it 
would  be  impossible,  certainly  as  far  as  the  compensation  of  the 
committee  of  the  person  is  concerned,  to  fix  such  compensation 
by  any  arbitrary  or  inflexible  rule,  because  the  value  of  such 
services  necessarily  depends  upon  the  exigencies  of  each  partic- 
ular case. 

"  If  the  compensation  to  committees  of  this  character  is  to  be 
governed  by  the  statute  regulating  the  commissions  of  executors 
and  guardians,  then  there  is  no  power  in  the  court  to  allow  any 
greater  sum,  as  compensation  to  both  these  committees,  than  a 
sum  to  which  such  commissions  would  amount ;  and  that,  in 
this  case,  the  committee  of  the  person  having  been  paid  for  his 
services  a  sum  greater  than  this,  there  is  nothing  left  with  which 
to  pay  the  services  of  the  committeejof_the_estate. .  If  this  view 
is  correct,  then  certainly  the  counsel  have  erred,  as  they  claim, 
upon  the  liberal  side,  in  not  objecting  to  the  payment  of  exec- 
utor's commissions. 

"  The  statute  has  fixed  the  amount  of  commissions  to  be 
allowed  by  law  to  the  trustees  of  the  estate  of  absconding,  con- 
cealed, and  non-resident  debtors,  of  five  per  cent.  (5  %)  upon 
the  whole  sum  which  shall  come  into  their  hands  ;  and  I  am  en- 
tirely unable  to  see  why,  if  we  are  to  be  governed  by  statutory 
commissions,  those  applicable  to  trustees  of  absconding  debtors 
should  not  apply  equally  with  those  relating  to  the  commissions 
of  executors.  There  is  no  argument  which  can  be  urged  in 
favor  of  the  application  of  the  rule  fixing  the  rate  of  executor's 
commissions,  which  will  not  apply  with  equal  force  in  favor  of 
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the  application  of  the  rule  fixing  the  commissions  of  the  trustees 
of  absconding  debtors.  The  fact  that  the  Legislature  has  been 
so  particular  in  fixing  the  amount  of  the  compensation  of  certain 
classes  of  trustees,  and  have  been  entirely  silent  as  to  the  com- 
pensation to  be  allowed  to  committees  of  trustees,  would  seem 
to  indicate  that  they  intended  to  leave  to  the  court  the  right  to 
fix  such  compensation  according  to  the  requirements  of  each 
particular  case.  All  the  reasoning  used  by  the  learned  judge  in 
the  case  of  Gardiner  v.  Tyler,  in  reference  to  receiver's  com- 
pensation, is  applicable  to  that  of  a  committee  of  an  estate  of  a 
lunatic. 

"  The  committee  of  the  estate  of  a  lunatic  is  an  officer  of 
the  court,  precisely  as  much  as  a  receiver  of  the  estate  and 
person  of  the  lunatic  are  in  the  custody  of  the  court,  and  the 
committees  of  the  person  and  estate,  as  officers  of  the  court,  are 
subject  to  its  orders  and  amenable  to  its  summary  process ;  and 
if  the  court  have  the  power  to  fix  the  compensation  of  its  offi- 
cers in  the  absence  of  legislative  enactment  upon  the  subject, 
they  have  such  authority  as  to  the  compensation  of  committees 
of  the  personal  estate  of  a  lunatic. 

"  It  follows  from  these  view&  that  the  court  has  the  power 
to  determine  what  would  be  a  suitable  compensation  for  the 
services  of  Mr.  Jarvis,  and  to  allow  the  same  to  him  out  of  the 
estate  of  the  lunatic." 

Both  the  committee  of  the  person  of  the  lunatic  appointed 
in  Bombay,  Henry  Gamble,  Esq.,  and  also  his  wife  Heera  Baeer 
appealed  from  this  order. 

/Stephen  A.  Walker,  for  Heera  Baee,  appellant. 

James  P.  Lowrey,  for  Henry  Gamble,  committee  of  the 
person,  appellant. 

A.  Oakey  Hall,  for  respondent. 

DALY,  Chief  Justice. — To  avoid  the  necessity  of  evidence  as 
to  the  value  of  the  services  of  Mr.  Jarvis,  as  committee  of  the 
estate,  it  was  stipulated  in  writing  by  the  attorneys  of  the  ap- 
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pellants,  who  are  the  committee  appointed  for  Colah,  by  the 
«ourt  in  Bombay,  upon  the  arrival  of  the  lunatic  there,  pursuant 
to  the  direction  of  this  court,  and  the  wife  of  Colah,  residing 
in  Bombay ;  that  five  thousand  dollars,  inclusive  of  the  com- 
mission allowed  by  law,  would  be  a  reasonable  and  proper  allow- 
ance to  the  committee  if  the  court  have  any  power  to  make  an 
allowance,  beyond  the  commission  allowed  by  law.  It  is  not 
questioned  that  the  services  of  Mr.  Jarvis  in  this  case  have  been 
unusual  and  extraordinary  ;  that  they  embraced  services  which 
lie  was  not  strictly  bound  to  render,  and  that  it  was  by  a  de- 
votion of  a  large  amount  of  his  time,  and  especially  by  his  ac- 
tivity and  vigilance,  that  the  money  and  property  which  this 
unfortunate  East  Indian  merchant  had  with  him,  when  he  was 
found  in  this  city  bereft  of  reason,  was  secured  and  saved.  In- 
deed, the  appellants  say  in  their  points,  that  the  stipulation  was 
given  to  bring  before  the  court  the  necessity  of  adhering  to  a 
well-established  principle  in  a  case  where,  if  disposition  rather 
than  duty  prevailed,  the  rule  would  be  disregarded,  and  I  may 
add  that  this  peculiar  case  has  been  so  frequently  and  so  fully 
before  this  court,  that  the  fact  is  brought  to  our  judicial  knowl- 
edge, or  it  certainly  has  been  to  mine,  that  the  getting  and 
preservation  of  this  property,  or,  indeed,  1  may  say  the  rescue 
of  a  large  part  of  it — nearly  $70,000 — was  due  to  the  unremit- 
ting efforts  of  the  committee,  and  must  have  involved  the  devo- 
tion of  a  large  amount  of  time. 

It  was  held,  by  the  unanimous  decision  of  the  Court  of  Ap- 
peals, in  Tyler  v.  Gardiner  (2  Abb.  Ct.  App.  Dec.  247 ;  3 
Keyes,  506),  that  the  provisions  of  the  Revised  Statutes,  fixing 
the  allowance  to  be  made  for  the  services  of  guardians,  executors 
and  administrators,  did  not  apply  to  a  receiver,  but  that  the 
court,  by  whom  he  is  appointed,  has  the  power  to  fix  the  rate 
of  his  compensation,  according  to  the  circumstances  of  the  par- 
ticular case.  The  judge  below  held  that  the  reasons  given  for 
this  decision  by  Judge  Parker,  by  whom  the  opinion  of  the 
•Court  of  Appeals  was  delivered,  apply  equally  to  a  committee 
of  a  lunatic's  estate,  and  I  think  the  judge  was  right  in  that  con- 
clusion. The  reasons  given  in  respect  to  a  receiver  are  :  1.  That 
the  statute  does  not  fix  the  compensation  of  receivers,  except  in 
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certain  specified  cases.  2.  That  the  receiver  is  an  officer  of  the 
court,  and  that  the  court,  where  there  is  no  legislation  to  the 
contrary,  has  the  authority  to  determine  his  compensation  ;  and 
3.  That  by  the  established  rule  of  the  Court  of  Chancery,  the 
compensation  or  salary  to  be  allowed  to  a  receiver,  was  left  to 
be  fixed  by  the  master,  with  reference  to  the  labor  and  trouble 
of  the  case.  All  this  applies  to  the  committee  of  a  lunatic's 
estate.  1.  He  is  not  named  in  the  statute,  nor  does  he  come 
under  any  one  of  the  designations  of  guardian,  executor  or  ad- 
ministrator. 2.  He  is  an  officer  of  the  court  (Ex  parte  Ord, 
Jac.  R.  94),  and  the  appointment  cannot  be  controlled,  even  by 
a  testamentary  devise  (Ex parte  Ludlow,  2  P.  Wms.  635).  Upon 
the  confirmation  of  the  inquisition,  the  entire  control  over  the 
lunatic  and  his  estate  is  vested  in  the  court  (In  the  Matter  of 
Clapp,  20  How.  389) ;  and  the  committee,  as  its  officer,  acts  in 
respect  to  the  estate,  by  its  authority  and  direction.  He  has  to 
execute  a  bond,  with  two  sureties,  that  he  will  faithfully  per- 
form his  duty  by  conforming  to  the  rules  and  practice  of  the 
court,  and  by  observing  its  order  and  directions  (2  Barb.  Ch. 
R.  237,  663),  (in  the  present  case,  the  security  is  in  $45,000) ; 
and,  as  a  general  rule,  the  committee  cannot  enter  into  any  trans- 
action or  contract  affecting  the  estate,  nor  pay  any  claim,  nor 
institute  any  suit,  without  the  sanction  of  the  court  (1}  Amour- 
eaux  v.  Crosby,  2  Paige, 428;  Gorhamv.  Gorham,  3  Barb.  Ch. 
R.  35,  36,  37 ;  In  the  Matter  of  Salisbury,  3  Johns.  Ch.R.  347 ; 

2  Cary  on  Special  Proceedings,  and  cases  there  cited,  27  to  30 ; 

3  Adams'  Doctrine  of  Equity,  294  to  299).     By  the  authority 
of  adjudged  cases  and  the  practice  of  the  Court  of  Chancery, 
the  committee  of  the  estate  may  he  allowed  by  the  court,  in 
proper  cases,  a  compensation  or  salary  for  his  care,  labor  and 
trouble  in  taking  charge  of  the  estate. 

Lord  Hard  wick  (In  re  Annesly,  Amb.  78),  said  the  corn- 
mitees  of  lunatics  never  have  any  allowance  made  to  them  for 
their  trouble,  that  they  were  generally  the  relations  or  friends 
of  the  lunatic,  who  were  supposed  to  have  a  regard  for  his  wel- 
fare, and  to  undertake  the  case  from  charitable  motives,  and  he 
refused  to  set  a  precedent;  but  as  the  management  of  the  prop- 
erty in  the  case  before  him,  was  attended  with  great  trouble,  he 
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directed  the  committee  to  present  a  petition  for  an  increase  of 
maintenance,  and  said  he  would  then  order  an  additional  allow- 
ance, which  was  doing  indirectly  what  might  as  well  have  been 
done  directly. 

Lord  Eldon,  in  Anon.  (10  Yes.  104),  said  that  he  did  not 
recollect  an  instance  of  allowing  the  committee  of  an  estate  of 
a  lunatic  anything  for  his  care  and  trouble,  and  he  refused  to 
make  an  order  for  an  allowance. 

This  practice,  which  required  parties  to  undertake  gratui- 
tously onerous  duties,  and  give  security  for  the  exact  and  faithful 
discharge  of  them,  produced  its  natural  effect.  Cases  occurred 
(Ex  parte  Warren,  10  Ves.  622),  in  which  no  one  was  found 
willing  to  incur  this  serious  responsibility  without  compensation 
or  indemnity,  and  Lord  Eldon,  some  sixteen  years  afterwards, 
had  to  recede  from  this  rigid  rule  in  Ex  parte  Fermor  (In  re 
Errington,  Jac.  p.  404).  "If  the  question  were,"  he  said, 
"  whether  a  committee  is  generally  to  receive  a  salary,  I  should 
say,  No.  But  if  the  question  were,  whether  there  may  not  be 
cases  where  he  ought  to  have  a  salary,  I  should  say,  Yes,"  and 
he  made  an  order  referring  it  to  the  master  in  that  case,  to  as- 
certain what  reasonable  allowance  under  the  peculiar  circum- 
stances of  the  case,  it  would  be  fit  and  proper  to  make  to  the 
committee  for  his  care  and  pains  in  the  management  of  the  es- 
tate." In  re  Palmer  (cited  in  Shelford  on  Lunacy,  p.  165),  the 
committee  appointed,  in  consequence  of  the  large  amount  of 
the  security  and  the  trouble  he  would  be  put  to  in  collecting 
the  rents  and  interest,  refused  to  act,  without  some  remunera- 
tion for  his  trouble,  and  Lord  Lyndhurst  referred  it  to  the 
master  to  ascertain  and  settle,  a  reasonable  and  proper  salary,  to- 
be  allowed  to  the  committee  for  taking  care  of  the  estate. 
In  re  Smith  (also  cited  in  Shelford,  p.  166),  was  a  similar  case 
in  which  an  order  was  made  referring  it  to  the  master  to  ap- 
point a  proper  person  with  a  reasonable  salary,  and  that 
the  court  can  and  will  in  a  proper  case  make  such  an  al- 
lowance I  think  may  be  regarded  as  settled  by  the  cases 
above  cited,  and  in  the  Matter  of  Errington  (2  Kuss.  567). 
The  rule  as  now  understood  is  thus  stated  by  Adams,  a  very 
careful  and  reliable  elementary  writer.  "  Under  special  circum- 
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stances  remuneration  may  be  given  to  a  committee ;  but  the 
general  rule  is,  that  a  committee,  like  any  other  trustee,  is  not 
entitled  to  remuneration,  but  to  reimbursement  alone."  Adams 
Doctrine  of  Equity,  293,  and  Shelf ord  after  stating  the  general 
rule  as  above,  says,  "  but  under  particular  circumstances,  the 
allowance  for  maintenance  has  been  increased  or  a  reasonable 
compensation  for  trouble  allowed  "  (Shelford  on  Lunacy,  162, 
163). 

In  consequence  of  the  rigid  rule  of  Lord  Eldon  in  Anon. 
(10  Yes.  104),  that  no  allowance  could  be  made  to  the  committee 
of  the  estate  for  his  care  and  trouble,  the  practice  grew  up  of 
having  a  committee  of  the  person,  a  committee  of  the  estate 
and  a  receiver.  In  Ex  parte  Warren  (10  Yes.  621),  no  one 
could  be  procured  who  would  act  as  committee,  and  it  was  pro- 
posed in  the  petition,  that  a  receiver  should  be  appointed,  with 
a  salary,  but  who  should  be  considered  as  a  committee  and  give 
security  as  such.  Lord  Eldon  said  that  if  he  gave  security,  it 
was  not  material  whether  he  was  called  a  committee  or  a  re- 
ceiver, and  he  made  the  order  accordingly.  In  the  Matter  of 
Radcliffe  (1  Jac.  &  Walk.  619),  the  person  appointed  refused  to 
act  without  compensation,  and  no  person  could  be  found  who 
would  act  gratuitously.  "If,"  said  Lord  Eldon,  " you  cannot 
get  a  committee,  you  must  have  a  receiver."  A  receiver  was 
accordingly  appointed,  and  afterwards,  it  being  necessary  to 
institute  a  suit  in  respect  to  the  lunatic's  property,  a  committee 
was  appointed  for  the  care  and  management  of  the  estate, 
without  security,  and  who,  by  the  order  appointing  him,  was 
restrained  from  receiving  any  part  of  the  property  or  effects  of 
the  lunatic.  Raddiffe  v.  Carter  (I  C.  P.  Cook,  P.  C.  253). 
At  an  earlier  period,  in  Ex  parte  Billingliurst,  (Amb.  103), 
where  the  next  of  kin  and  heir  at  law  declining  to  be  the  com- 
mittee of  the  estate,  from  his  circumstances  and  inability  to 
give  the  requisite  security,  Lord  Hardwick  appointed  him 
committee  of  the  person  and  of  the  estate,  restricting  him, 
however,  from  receiving  any  money,  and  referred  it  to  the 
master  to  appoint  a  receiver.  Where  the  practice  is  followed 
of  having  a  committee  of  the  person  and  of  the  estate,  and  a 
receiver,  the  receiver  alone  receives  compensation,  and  the 
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committee    of    the   estate    merely   gives  a   nominal    security 
(Elmer  on  Lunacy,  pp.  46,  47). 

By  the  lunacy  regulation  act  of  1853,  and  the  act  of  1855, 
amending  and  explaining  it,  very  material  changes  were  made 
in  England  in  the  law  as  respects  the  course  of  procedure  in 
cases  of  lunacy.  Under  these  acts  there  are  masters  in  lunacy 
who  exercise  many  powers  formerly  exercised  by  the  Lord 
Chancellor  alone,  and  he  and  the  Lord  Justices  were  by  these 
acts  empowered  to,  and  did  establish  general  orders  for  the 
regulation  of  the  whole  course  of  procedure.  By  these  acts, 
a  committee  of  the  estate  can  alone  make  leases,  conveyances, 
or  deeds  of  partition  under  the  order  of  the  Lord  Chancellor, 
and  a  receiver  may  be  appointed  for  the  management  of  the 
estate,  who  is  to  be  allowed  by  the  masters  of  lunacy  a  reason- 
able .salary  for  his  care  and  trouble,  and  under  these  acts  and 
general  orders,  it  is,  in  certain  cases,  necessary  that  both  a  re- 
ceiver and  a  committee  of  the  estate  be  appointed ;  but  there 
being  no  necessity  by  statute  or  by  any  orders  or  rules  estab- 
lished under  statutes,  for  any  such  course  of  procedure  with  us, 
the  committee  of  the  estate  with  us,  does  all  in  respect  to  the 
estate  that  is  done  in  England,  either  by  the  receiver  or  by  the 
committee  of  the  estate,  and  should  therefor  be  compensated 
as  the  receiver  in  England  is,  for  his  care  and  trouble  in  the 
management  of  it. 

By  the  act  of  15th  April,  1817,  c.  251,  the  Court  of  Chancery 
was  authorized  to  make  a  reasonable  allowance  to  guardians, 
executors  and  administrators  over  and  above  their  expenses,  for 
their  services,  and  the  act  declared  that  when  the  rate  of  allow- 
ances was  settled  by  the  chancellor,  it  should  be  conformed  to 
in  all  cases  of  the  settlement  of  such  accounts,  and  the  rate  of 
allowance  established  by  the  chancellor,  has  been  established  as 
the  rate  by  the  Revised  Statutes.  Before  the  passage  of  this 
act,  no  allowance  whatever  was  made  to  guardians,  executors, 
and  administrators  for  their  care  or  trouble. 

In  the  Matter  of  Roberts  (3  Johns.  Ch.  R.  43),  the  committee 
of  the  estate  of  a  lunatic  applied  for  an  allowance  for  his  serv- 
ices. Chancellor  Kent  thought  the  case  within  the  equity  of 
the  statute,  and  adopted  and  allowed  what  he  thought  a  reason- 
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able  rate  of  compensation,  and  shortly  afterwards,  on  the  17th 
of  October,  1817,  he  adopted  a  general  rule  establishing  the 
same  rate  of  allowance  to  guardians,  executors  and  administra- 
tors, in  compliance  with  the  statute  (See  Rule,  3  Johns.  Cb, 
630).  Chancellor  Kent  evidently  regarded  the  committee  of 
an  estate  as  coming  under  the  same  rule  which  forbids  any  com- 
pensation to  guardians,  executors  and  adminstrators,  and  he 
might  well  do  so  after  Lord  Eldon's  decision  in  Anon.  (10  Yes, 
104:),  which  had  been  decided  in  180-i,  and  had  not  then  been 
receded  from  by  the  subsequent  decisions  of  Lord  Eldon  before 
referred  to,  of  Ex,  parte  Fermor,  In  re  Errington,  which  were 
decided  in  18^1.  Chancellor  Kent's  authority  to  establish  a 
fixed  rate  of  compensation  under  the  statute,  and  which  by  the 
statute  was  to  be  conformed  to  in  all  subsequent  cases,  extended 
only  to  guardians,  executors  and  administrators,  and  did  not  em- 
brace either  a  receiver  or  a  committee  of  a  lunatic's  estate.  The 
allowance,  therefore,  which  he  made  in  that  case  to  a  committee 
of  an  estate  of  a  lunatic,  did  not  bind  and  control  all  future 
allowances  to  such  committees,  for  the  statute  of  1817  had  made 
no  such  provision,  nor  is  any  such  intent  to  be  inferred  for  the 
position,  obligations,  and  duties  of  a  receiver  and  a  committee 
of  a  lunatic's  estate  are,  in  many  respects,  different  from  those 
of  guardians,  executors  and  administrators.  The  committee  of 
a  lunatic's  estate,  where  he  gives  security  and  takes  charge  of 
the  estate  under  the  direction  of  the  court,  is  substantially  a 
receiver.  It  is  not  material,  as  Lord  Eldon  said  in  the  case  I 
have  cited,  whether  you  call  him  a  committee  or  a  receiver  ;  for 
his  duties  and  obligations  are  in  effect,  substantially  the  same, 
and  as  in  the  case  of  a  receiver,  from  the  peculiar  nature  of  the 
duties,  the  allowance,  to  be  adequate  and  just,  if  any  is  made, 
should  depend  upon  the  circumstances  of  the  particular  case. 

Chancellor  Sanford,  in  Me  Norther  v.  Benson  (Hopk.  R. 
28),  in  construing  the  statute  of  1817,  has  gone  at  great  length 
into  the  reasons  why  there  should  be  a  fixed  rate  established  in 
respect  to  the  compensation  of  guardians,  executors  and  admin- 
istrators ;  and  while  the  reasons  given  as  applied  to  them  are 
generally  pertinent  and  just,  they  do  not  apply  with  the  same 
force  to  receivers,  or  committees  of  the  estates  of  lunatics.  He 
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remarks  that,  in  general,  the  personal  labor  of  this  class  of 
trustees,  guardians,  executors  and  administrators,  is  not  great ; 
that  vigilance  and  fidelity  are  generally  the  most  important  re- 
quisites ;  that  each  one  of  those  trustees  has  great  power  and 
great  latitude  of  discretion  ;  that  he  determines  what  shall  be 
done,  and  performs  the  service  without  direction  from  any  con- 
stituent, and  without  the  control  and  vigilance  which  other 
principals  hold  over  other  agents.  That  it  is,  therefore,  re- 
quired, by  the  most  obvious  policy,  that  these  trusts  should 
never  become  lucrative  occupations.  It  is  the  converse  with 
regard  to  receivers  and  committees  of  estates.  They  have  not 
"  great  power  or  great  latitude  of  discretion ; "  nor  do  they  de- 
termine what  is  to  be  done.  On  the  contrary,  they  act  under 
the  instructions  and  direct  control  of  the  court,  and  can  do 
nothing  materially  affecting  the  estate  without  the  permission 
of  the  court.  Their  personal  labor  is  greater  from  this  circum- 
stance, and  this  case  itself,  which  is  a  peculiar  one,  with  which 
1  have  had  a  great  deal  to  do,  may  be  taken  as  an  illustration 
from  the  necessity  which  has  occurred  on  the  part .  of  the  com- 
mittee of  obtaining  the  direction  and  sanction  of  the  court  in 
nearly  every  stage  of  its  progress.  The  reason  given  why  the 
services  of  guardians,  executors  and  administrators  should  be 
measured  by  a  fixed  standard,  to  be  the  same  in  all  cases,  is  that 
they  should,  in  consequence  of  their  large  powers  and  discre- 
tion, have  no  motive  to  do  anything  in  respect  to  the  estate 
with  a  view  to  increasing  their  own  compensation  ;  the  presump- 
tion being  that  they  will  act  disinterestedly  and  faithfully,  as 
nothing  which  they  do  will  have  any  effect  upon  the  amount 
which  they  are  to  receive  for  their  whole  service  ;  that  amount, 
whether  adequate  or  not,  being  fixed  by  law,  and  being  uniform 
in  all  cases.  But  as  the  committee  of  a  lunatic  can  do  nothing 
materially  affecting  the  estate  without  the  authority  of  the  court, 
and  acts  throughout  under  its  direction,  a  fixed  measure  does  not 
apply  with  the  same  force. 

When  the  rule  was  that  guardians,  executors  and  administra- 
tors should  receive  nothing  for  their  care  and  trouble,  and  after, 
when  compensation  was  given  to  them  by  statute,  their  right  to 
employ  others  in  the  management  of  this  trust,  under  their  di- 
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rection,  was  fully  recognized  and  allowed  as  charges  and  ex- 
penses in  the  management  of  the  trust  (Hetherhill  v.  Hales,  2 
Ch.  Rep.  83  ;  Fearns  v.  Young,  10  Yes.  184 ;  Green  v.  Winter, 
1  Johns.  C.  38,  39).  I  mention  this  to  point  out  more  clearly 
the  obvious  distinction  between  them  and  receivers  or  commit- 
tees of  estates.  The  large  power  and  discretion  which  they 
have  and  can  exercise  in  doing  what  may  be  necessary  in  the 
management  of  the  estate  is,  in  the  case  of  a  lunatic's  estate, 
vested  in  the  court,  and,  therefore,  the  committee  of  the  lunatic 
must  apply  to  the  court  and  obtain  its  sanction  when  anything 
material  is  to  be  done.  For  instance,  they  cannot  lease  without 
permission  {Foster  v.  Marchant,  1  Yern.  262  ;  In  re  Wilkins,  6 
Jur.  308) ;  and  where  alterations,  additions,  or  improvements  are 
requisite,  they  must  apply  to  the  court  before  undertaking  them 
(Anon.  10  Yes.  104 ;  In  re  Buckle,  8  L.  J.  [N.  S.]  c.  264) ; 
further,  if  they  rebuild  or  enlarge  a  house  to  a  greater  extent, 
and  involving  a  larger  expenditure  than  the  court  allowed,  they 
will  be  charged  with  the  excess,  even  though  what  was  done 
was  beneficial  to  the  estate  (In  re  Langham,  2  Ch.  299) ;  and, 
as  a  general  rule,  there  can  be  no  expenditure  by  the  commit- 
tee of  a  lunatic's  estate,  unless  it  has  been  previously  allowed 
(Ex  parte  Martow,  11  Yes.  397  ;  Ex  parte  Hilbert,  Id.  398), 
the  same  rule  being  applied  to  them  that  is  applied  to  re- 
ceivers (Blunt  v.  Clitherow,  6  Yes.  799).  In  the  Matter  of 
Brown  (1  Mac.  &  G.  201),  the  committee,  with  the  sanction  of 
the  master,  employed  an  agent  conversant  with  agricultural 
affairs,  to  superintend  the  details  of  the  management  of  the 
estate,  an  act  which  Lord  Cottenham  thought  it  was  compe- 
tent for  them  to  do.  But  in  the  Matter  of  Errington  (2  Russ. 
567),  where  an  agent  of  this  kind  was  thought  requisite,  the 
committee  applied  to  the  court,  which  was  undoubtedly  the 
proper  course.  It  was  objected,  when  the  application  was 
made,  that  what  was  asked  formed  a  part  of  the  very  duty 
for  which  an  allowance  of  five  per  cent,  upon  the  rents  was 
made  to  the  committee ;  but  the  court,  in  view  of  the  peculiar 
circumstances,  allowed  the  committee  to  employ  a  farmer  at 
a  salary  to  occasionally  view  the  different  farms  belonging  to 
the  lunatic,  and  see  that  the  covenants  were  faithfully  kept.  In 
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fact,  the  committee  is  the  subordinate  of  the  court.  He  is 
simply  its  officer,  and  in  the  employment  of  others  and  in  the 
general  discharge  of  his  duties,  his  relation  to  the  court  is  that 
of  an  agent  to  his  principal.  Adams  points  out  the  ma- 
terial distinction  which  exists  between  the  guardian  of  an 
infant  and  the  committee  of  a  lunatic,  from  the  difference 
of  the  jurisdiction.  "  The  origin  of  this  distinction,"  he  says, 
"  seems  referable  to  the  fact  that  the  crown,  in  the  event  of 
idiocy  or  lunacy,  has  not  a  mere  authority  to  protect,  but  an 
actual  interest  in  the  land  of  the  idiot  or  lunatic,  determinate 
on  his  recovery  or  death.  If  the  owner  is  an  idiot,  the  profits 
are  applied  as  a  branch  of  the  revenue,  subject  merely  to  hi& 
requisite  maintenance ;  if  he  is  a  lunatic,  they  are  applied  on 
trust  for  his  support,  and  the  surplus  is  to  be  accounted  for  to 
himself  or  to  his  representative.  In  either  case  there  is  an  in- 
terest vested  in  the  crown"  (Adams'  Doctrine  of  Equity,  290, 
291 ;  and  see  also,  as  to  the  history  and  nature  of  this  jurisdic- 
tion, Winthrop  v.  Winthrop,  1  Coop.  198,  199,  200,  201).  This 
is  very  different  from  guardians,  executors  and  administrators, 
and  the  relation  which  they  hold  to  the  court  or  the  court  to- 
them.  The  estate  after  inquisition  found  being  vested  in  the 
court  until  the  lunatic's  recovery  or  death,  the  committee,  as  I 
have  said,  is  the  mere  subordinate  of  the  court.  He  is  ap- 
pointed to  do  what  the  court  cannot  do  itself,  attend  to  the  de- 
tails connected  with  the  management  of  the  estate,  and  there  is 
no  reason  why  he,  any  more  than  a  receiver,  should  be  expected 
to  perform  this  service  gratuitously. 

In  the  Matter  of  Livingston  (9  Paige,  440),  Chancellor  Wai- 
worth,  held  that  the  court  of  chancery  was  not  authorized  to 
allow  the  committee  of  the  person  and  estate  of  a  lunatic  any 
greater  or  different  compensation  than  that  fixed  by  the  Revised 
Statutes  for  guardians,  executors  or  administrators.  I  think 
that  I  have  sufficiently  shown  that  this  decision  was  erroneous. 
Chancellor  Walworth  gives  no  reason  why  the  statute  of  1817 
and  the  provision  in  the  Revised  Statutes,  apply  to  a  com- 
mittee of  a  lunatic's  estate.  He  says  that  he  was  not  aware  of 
any  case  prior  to  1817"  in  which  the  court  of  chanceiy  had 
allowed  direct  compensation  to  a  committee  of  a  lunatic  for  his 
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personal  services,  but  admits  that  afterwards,  Lord  Eldon  set  a 
precedent  in  the  Matter  of  Errington  (supra) ;  that  Chancel- 
lor Kent,  in  the  Matter  of  Roberta  (supra),  held  that  a 
committee  of  the  estate  of  a  lunatic  was  within  the  equity  of 
the  statute  of  1817,  and  that  Chancellor  Hopkins  decided  in 
Me  Whorter  v.  Benson  (supra),  that  the  court  was  only  author- 
ized to  make  allowances  in  such  cases  according  to  a  fixed  rule 
or  rate,  and  could  not  vary  it  according  to  the  circumstances 
of  the  particular  case.  The  case  before  Chancellor  Hopkins 
was  the  case  of  an  executor  and  not  of  the  committee  of  a  luna- 
tic's estate,  and  what  he  held  had  reference  to  guardians,  execu- 
tors and  administrators,  under  the  statute.  Chancellor  Kent 
thought  the  case  of  a  committee  of  a  lunatic  was  within  the  equity 
of  the  statute  of  1817,  because  the  statute  provided  for  a  remu- 
neration to  guardians,  executors  and  administrators,  and  as  no*- 
direct  remuneration  had,  up  to  that  time,  been  allowed  in  any 
case  by  the  Court  of  Chancery,  to  a  committee  of  a  lunatic,  he; 
thought  the  case  was  within  the  equity  of  the  statute,  which: 
was  rather  a  loose  rule  of  construction.  The  fact  no  doubt  was 
that  he  was  impressed  with  the  injustice  of  refusing  any  com- 
pensation at  all  to  a  committee  of  a  lunatic's  estate,  when  it  was 
allowed  by  statute  in  the  case  of  guardians,  executors  and  ad- 
ministrators, and  he  evidently  thought  that  the  court  had  the 
power  to  make  the  same  allowance  to  them  that  was  given 
by  statute  in  the  case  of  guardians,  executors  and  administra- 
tors. Had  the  decisions  of  Lord  Eldon  and  Lord  Lyndhurst,. 
that  the  court  have  the  power  and  will,  in  a  proper  ease,  make 
such  an  allowance,  been  then  rendered,  Chancellor  Kent  would 
have  been  relieved  of  all  difficulty,  and  would  not  have  had 
occasion  to  rest  solely  upon  what  lie  termed  the  equity  of  the 
statute.  His  decision,  therefore,  is  not  to  be  taken  as  an  au- 
thority that  the  statute  applies  a  fixed  rate,  and  that  such  com- 
pensation is  the  only  one  to  be  allowed  to  committees  of  luna- 
tics' estates,  when  in  fact  it  savs  nothing;  about  them  at  all, 

v  O 

When  Chancellor  Walworth,  however,  delivered  his  opinion  in 
the  Matter  of  Livingston,  these  subsequent  English  decisions 
had  been  made,  and  though  he  refers  to  Lord  Eldon 's  decision 
in  Anon.  (10  Ves.  104),  as  setting  a  precedent,  he  makes  no  ref- 
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erence  to  the  decisions  of  Lord  Lyndhurst  in  the  cases  of  Pal- 
mer and  of  Smith  (supra).  Without  noticing,  and  probably 
without  being  familiar  with  these  cases,  he  states  as  the  general 
rule,  that  "  the  Court  of  Chancery  in  England  still  adheres  to 
the  ancient  practice  of  not  allowing  anything  to  the  committee 
for  his  care  and  trouble  in  the  management  of  the  lunatic's  es- 
tate beyond  his  actual  expenses  and  disbursements;"  without 
giving  the  important  qualification  or  exception,  which  the  de- 
cisions of  Lord  Eldon  and  Lord  Lyndhurst  have  established, 
that  the  court  can  and  will  do  so  in  a  proper  case. 

That  this  is  a  proper  case  is  conceded  by  the  stipulation,  for 
all  that  has  been  discussed  upon  the  appeal  is  whether  the  court 
has  the  power.  The  policy  which  formerly  regarded  such  trusts 
as  honorary  trusts,  usually  undertaken  by  relatives  or  friends 
out  of  regard  for.  the  welfare  of  the  lunatic,  and  from  charitable 
motives,  has  no  application  to  a  case  like  this.  The  unfortu- 
nate man  deprived  of  reason  in  this  instance,  is  one  of  the  race 
in  India  known  as  the  Parsees.  Without  friends,  relatives  or  any 
one  who  knew  anything  about  him,  he  was  found  in  a  deranged 
state  at  a  hotel  in  this  city,  with  a  considerable  sum  of  money, 
drafts  and  other  securities  in  his  possession,  a  large  portion  of 
which  money  was  taken  by  one  of  the  proprietors  of  the  hotel 
and  deposited  as  his  own  property  in  a  trust  company,  and  from 
whom  it  was  subsequently  obtained  by  the  committee  with  diffi- 
culty. All  that  was  known  respecting  the  lunatic  was  his  name 
found  upon  a  card  in  his  possession,  with  the  description  upon 
it  of  "Parsee  Merchant  Indiaman,"  upon  which  the  British 
consul  was  applied  to  and  that  officer  brought  the  case  before 
this  court,  that  an  inquisition  might  be  found,  and  the  care  of 
his  person  and  his  property  committed  to  the  court.  Mr.  Jarvis 
was  appointed  the  committee  of  his  estate,  and  it  was  through 
diligent  inquiry  instituted  by  him  in  London,  that  it  was  found 
that  Colah  came  from  Bombay ;  that  he  was  a  native  of  that 
city,  where  his  father  had  been  a  prominent  merchant ;  that  he 
was  a  man  of  family,  and  that  his  wife  and  children  were  then 
living  in  Bombay.  When  the  committee  was  appointed  but 
833,000  came  into  his  possession,  and  it  was  through  his  exer- 
tions and  efforts  that  nearly  the  whole  of  it  was  rescued, 
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amounting  to  about  $100,000.  Colah's  relatives  in  Bombay- 
were  advised  by  the  committee  of  his  situation  here  and  of  what 
had  been  done,  which  information  was  followed  up  by  his  father- 
in-law  coming  from  Bombay  to  this  city,  and  making  a  persist- 
ent effort  to  induce  this  court  to  surrender  up  the  property  and 
the  .custody  of  Colah  to  him,  which  the  court  after  a  very  full 
examination  refused,  and  sent  Colah,  in  charge  of  the  committee 
of  his  person,  and  of  a  physician,  to  Bombay,  at  the  expense  of 
the  estate  (In  the  Matter  of  Colah,  3  Daly,  529),  where  a  com- 
mittee of  his  person  and  estate  was  appointed ;  the  property 
which  he  had  here,  however,  remaining  in  the  custody  of  this 
court.  The  committee  has  gathered  in  the  property  and  invest- 
ed it  in  safe  securities  under  the  direction  of  the  court,  out  of 
the  proceeds  of  which  the  necessary  funds  are  regularly  trans- 
mitted to  Bombay  for  the  support  of  Colah  and  his  wife  and 
family.  A  great  variety  of  duties,  involving  the  consumption 
of  time,  have  been  imposed  upon  the  committee  growing  out  of 
the  litigation  from  the  beginning,  and  especially  on  the  part  of 
the  representatives  of  the  relatives  of  Colah  and  of  the  commit- 
tee in  Bombay,  from  the  time  that  the  relatives  were  advised 
of  the  fact  that  Colah  was  here  and  what  had  been  done  respect- 
ing him.  These  legal  expenses,  and  the  expense  of  sending 
Colah  to  Bombay,  have  imposed  a  heavy  charge  upon  the  estate, 
and  in  addition  to  the  duties  incident  to  the  gathering  in  of  the 
estate,  a  great  many  payments  have  been  made  by  the  committee. 
I  know  of  no  case  before  this  court,  and  I  apprehend  such  cases 
are  uncommon,  in  which  so  many  duties  involving  intelligent 
action,  vigilance,  watchfulness,  labor  and  the  consumption  of 
time  have  occurred,  as  in  this,  and  which  make  it  a  proper  case 
for  giving  an  allowance  as  a  compensation  for  the  service  ren- 
dered. In  my  view  the  statute  respecting  the  compensation 
of  guardians,  executors  and  administrators  has  nothing  to  do 
with  regulating  the  allowance,  and  as  the  appellants  have  agreed 
upon  what  is  a  proper  sum,  and  the  committee  has  acquiesced 
in  that  amount,  and  the  judge  below  has  allowed  it,  his  order 
should  be  affirmed. 

J.  F.  DALY  and  LOEW,  JJ.,  concurred. 
Order  affirmed. 
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ANDREW  McGuntE  against  THE  NEW  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

(Decided  April  5th,  1875.) 

In  an  action  against  a  railroad  company  for  negligence,  the  defendant  by  its 
attorney,  as  a  condition  of  obtaining  a  postponement,  stipulated  that  in  case  of 
the  death  of  the  plaintiff  at  any  time  before  verdict,  neither  the  cause  of  action 
nor  the  action  should  abate.  Held,  that  the  stipulation  was  one  that  could 
lawfully  be  made  by  the  defendant,  and  would  be  enforced,  and  the  plaintiff 
having  died  before  verdict,  the  court  ordered  the  action  to  be  continued  in 
the  name  of  the  executor  of  the  plaintiff,  without  prejudice  to  the  proceedings 
-already  had. 

APPEAL  by  defendant  from  an  order  of  this  court  made  at 
a  special  term  thereof,  by  Hon.  HAMILTON  W.  ROBINSON,  sub- 
stituting as  plaintiff  in  the  action,  in  the  place  of  Andrew  Mc- 
Guire, Thomas  McGuire,  as  executor  of  the  last  will  and  testa- 
ment of  Andrew  McGuire,  and  continuing  the  action  in  the 
name  of  such  executor  without  prejudice  to  the  proceedings  al- 
ready had  in  the  action. 

The  facts  are  stated  in  the  opinion. 

John  E.  Burrill)  for  appellant. 
Albert  Cardoso,  for  respondent. 

JOSEPH  F.  DALY,  J. — Andrew  McGuire  brought  this  action 
to  recover  damages  for  injuries  sustained  by  him  through  the 
alleged  negligence  of  defendant's  servants,  he  having  been 
knocked  down  by  a  locomotive  at  the  corner  of  4th  avenue  and 
49th  street,  in  the  city  of  New  York.  Issue  was  joined  and 
the  cause  was  called  on  for  trial  on  the  9th  day  of  June,  18T4. 
The  defendant  applied  for  a  postponement  of  the  trial  until 
the  18th  day  of  June,  1874,  which  was  granted  upon  their  ex- 
ecuting the  following  stipulation  in  open  court :  "  It  is  stipu- 
lated on  the  part  of  the  defendant,  as  a  condition  of  the  post- 
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ponement  of  the  trial  of  this  action,  on  their  application,  until 
the  18th  day  of  June,  instant;  that  in  case  of  the  death  of  the 
plaintiff  at  any  time  before  that  time,  or  before  verdict  rendered 
on  such  trial,  the  cause  of  action  and  the  action  shall  not,  nor 
shall  either,  abate  by  such  death  ;  and  notwithstanding  such 
death,  the  deposition  of  the  plaintiff  heretofore  taken,  to  be  read 
in  like  manner  as  if  the  plaintiff  were  still  living  but  un- 
able to  attend  the  trial.  Deposition  of  Dr.  Brooks,  a  witness 
for  plaintiff,  to  be  taken  de  lene  esse  to-day,  if  plaintiff's  attor- 
ney so  elect.  Dated  June  9th,  1874.  F.  Loomis,  defendant's 
attorney."  The  plaintiff  died  two  days  afterward,  viz. :  on 
June  llth,  1874.  The  cause  was  brought  to  trial  on  June  22d, 
1874,  and  the  jury  disagreed.  On  October  19th,  1874,  an  order 
was  made  on  motion  of  plaintiff's  attorney,  that  the  name  of 
Thomas  McGuire,  as  executor  of  the  last  will  and  testament  of 
Andrew  McGuire,  be  substituted  instead  of  Andrew  McGuire, 
as  plaintiff  in  this  action,  and  that  the  action  as  and  in  respect 
to  the  cause  of  action  in  favor  of  said  Andrew  McGuire,  set 
forth  in  the  complaint,  be  continued  in  the  name  of  Thomas 
McGuire  as  such  executor.  From  this  order  defendant  appeals. 
The  defendant  received  the  benefit  of  the  stipulation  by 
obtaining  the  postponement  they  desired,  and  in  justice  and  fair 
•dealing  they  should  be  held  to  their  agreement  if  it  be  lawful 
to  enforce  it  against  them.  In  civil  actions,  a  party  may  waive 
any  of  his  rights  or  his  remedies ;  for  example,  his  right  of  ap- 
peal may  be  stipulated  away  (Townsend  v.  Master  son,  15  N".  Y. 
587),  and  so  may  his  right  to  a  jury  trial.  The  citizen  of  one 
State  sued  in  the  State  courts  of  another  State,  may  waive  his 
right  in  that  particular  case,  to  remove  the  cause  into  the  courts 
of  the  United  States,  although  he  cannot,  by  a  general  agree- 
ment beforehand,  waive  such  a  right  in  all  cases  where  he  may 
be  subsequently  sued  (Home  Ins.  Co.  v.  Morse,  10  Alb.  Law  J. 
377).  It  is  contended,  however,  by  defendant,  that  this  is  no 
waiver  of  a  right  or  a  remedy,  but  is  a  stipulation  to  change  a 
rule  of  law.  Without  the  stipulation  in  question,  this  action, 
being  for  personal  injuries,  and  the  complaint  containing  no 
averment  of  special  damage  to  the  estate  of  deceased,  would 
have  abated  on  plaintiff's  death,  and  the  continuance  of  the  ac- 


72  COURT  OF  COMMON  PLEAS. 


McGuire  v.  The  Xew  York  Central  and  Hudson  River  Railroad  Company. 

tion  in  the  name  of  the  executor  would  be  improper,  no  such 
allegation  of  special  damage  to  the  estate  being  stated  on  the 
record  (2  M.  &  S.  415,  416 ;  2  H.  L.  Cases,  579,  596,  624 ;  2 
B.  &  B.  104;  Add.  on  Torts,  tit.  Abatement).  The  effect  and 
benefit  of  a  rule  of  law  may  be  stipulated  away  by  a  party. 
Where  a  debtor  stipulated  that  if  his  creditor  would  sue  upon  a 
part  of  his  demand,  and  if  he  recovered  thereon,  the  balance 
should  be  paid,  the  Court  of  Appeals  affirmed  the  judgment  in 
an  action  brought  for  the  balance,  holding  that  the  rule  of  law 
as  to  splitting  causes  of  action  was  designed  for  the  benefit  of 
the  debtor,  and  he  might  waive  it  if  he  chose  (Mitts  v.  Gar- 
rison, 3  Keyes,  40).  I  have  found  no  case  presenting  features 
identical  with  the  present,  but  Garlington  v.  Glutton  (1  Call^ 
520),  is  clearly  in  point.  Glutton  brought  his  action  of  as- 
sumpsit  against  Garlington ;  there  was  plea  of  non-assumpsit 
and  issue;  the  cause  was  tried  and  a  verdict  for  plaintiff;  an 
appeal  was  taken,  and  pending  the  appeal  the  court  "  ordered > 
by  consent  of  parties,  by  their  attorneys,  that  the  suit  should 
not  abate  by  the  death  of  either  party,  and  for  reasons  appear- 
ing to  the  court,  the  cause  was  continued  until  next  term."  At 
the  subsequent  term  the  appeal  was  argued  and  the  judgment 
reversed  and  a  new  trial  ordered.  On  the  second  trial  there 
was  a  verdict  and  judgment  for  plaintiff.  The  defendant  ob- 
tained a  writ  of  error  and  assigned  error  that  the  plaintiff  had 
died  before  verdict.  Plaintiff'  demurred,  setting  up  the  stipula- 
tion. It  was  held  by  the  court  (Supreme  Court  of  Virginia, 
1799),  that  the  judgment  should  be  affirmed  ;  that  where  the 
parties  agree  that  the  suit  shall  not  abate  by  the  death  of  the 
plaintiff  or  defendant,  the  whole  court  were  of  opinion  that  the 
agreement  is  binding  on  them,  and  being  entered  of  record, 
operates  like  a  release  of  errors ;  and  that  thereafter  the  point 
might  be  considered  as  settled.  Call,  of  counsel  for  plaintiff, 
stated  that  "  such  an  agreement  as  that  stated  in  the  record  ap- 
pears sometimes  in  the  English  books,  and  is  frequently  prac- 
ticed in  this  country.  It  is  usual  even  in  actions  of  tort  ; "  but 
neither  he  nor  the  court  cites  authority  for  the  decision. 

That  case  and  the  one  at  bar  are  alike  in  that  a  stipulation 
was  made  to  change  the  rule  of  law  for  the  particular  case,  for 
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at  common  law 'all  action  abated  by  the  death  of  the  party,  and 
it  is  only  by  force  of  statute  they  may  be  continued  or  revived 
in  the  name  of  the  personal  representatives  of  the  deceased  (6 
Wheat.  260).  Under  our  statute  as  to  revivor,  the  action  of 
Garlington  v.  Clutton  would  have  survived  and  the  personal 
representatives  might  have  maintained  a  new  action  upon  it, 
but  in  this  case  the  cause  of  action  would  have  died  with  the 
plaintiff,  and  the  personal  representatives  under  the  statute 
(L.  1847,  ch.  450 ;  L.  1849,  ch.  256)  would  have  had  a  new.  and 
independent  cause  of  action,  if  the  death  were  caused  by  the 
original  act  of  defendant  which  found  the  basis  of  the  suit  be- 
gun by  deceased  in  his  lifetime  (Finn  v.  Perkins,  32  Law  Jour. 
[Q.  B.]  10). 

But  our  concern  is  not  with  the  cause  of  action  so  much  as 
with  the  operation  of  the  rule  of  law  and  its  assumed  suspen- 
sion by  the  stipulation.  In  the  report  of  Garlington  v.  Glutton, 
Call  is  reported  as  stating  that  "  the  only  way  of  giving  effect 
to  the  agreement  is  by  refusing  to  let  the  party  object  the  death. 
For,  if  he  be  permitted  to  allege  it,  or  if  process  is  required  to 
revive  it,  either  of  them  defeats  the  agreement,  because  you 
cannot  obtain  the  process  without  suggesting  the  death,  and 
that,  ipso  facto,  abates  the  suit."  But  the  court  plainly  puts 
its  decision  upon  no  such  ground,  nor  could  it,  for  the  demurrer 
to  the  writ  of  error,  and  the  setting  up  of  the  stipulation  ad- 
mitted the  death. 

It  was  necessary  to  continue  the  action  in  the  name  of  the 
executor,  since  the  cause  could  not  proceed  without  a  plaintiff; 
the  suggestion  of  plaintiff's  death  for  the  purpose  of  obtaining 
the  order  appealed  from,  is  accompanied  by  the  proof  of  and 
filing  the  stipulation  that  the  action  shall  not  abate. 

Upon  the  authorities  I  am  in  favor  of  affirming  the  order? 
with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Ordered  accordingly. 
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FEODORE  MIERSON  against  THE  MAYOR,  ALDERMEN  AND 
COMMONALTY  or  THE  CITY  OF  NEW  YORK. 

(Decided  April  5th,  1875.) 

The  plaintiff,  being  publisher  of  a  newspaper  printed  in  the  German  language, 
under  directions  from  the  proper  officers  of  the  defendant  (the  Corporation  of 
New  York  city),  but  without  any  contract  as  to  the  price  to  be  paid  therefor, 
published  in  his  newspaper  certain  advertisements,  the  matter  for  which  was 
sent  to  him  by  the  defendant's  officers,  in  slips  printed  in  the  English  language, 
and  in  type  of  a  larger  size  than  that  ordinarily  used  in  the  plaintiffs  paper. 
The  plaintiff,  in  endeavoring  to  imitate,  in  German  text,  the  size  of  the  English 
type  in  which  the  slips  were  printed,  caused  the  advertisements  to  occupy  a 
larger  space  in  his  newspaper  than  they  would  have  occupied  if  printed  in  the 
ordinary  type  used  in  the  newspaper. 

Held,  That  the  plaintiff  was  entitled  to  be  paid,  not  for  the  space  that  the  adver- 
tisements actually  occupied  in  his  paper,  but  only  for  the  space  that  they  would 
have  occupied  if  they  had  been  printed  in  the  ordinary  type  of  the  paper. 

Held,  also,  that  the  plaintiff  was  entitled  to  be  paid  for  the  space  that  would  have 
been  so  occupied  at  the  rates  ordinarily  charged  by  him  for  advertising  space 
in  his  paper. 

"Where,  on  appeal  from  a  judgment,  the  appellant's  counsel  in  his  points  takes  no 
notice  of  the  exceptions  taken  on  the  trial,  the  court  may  refuse  to  consider 

them. 

1 

APPEAL  by  defendant  from  a  judgment  of  this  court  for 
$11,876  64,  entered  on  the  report  of  Stephen  H.  Olin,  Esq., 
as  referee. 

The  action  was  brought  to  recover  against  the  defendant  for 
advertising  done  for  it  by  the  plaintiff,  by  direction  of  the  de- 
fendant's officers.  The  main  question  litigated  was  the  value  of 
the  advertising  done,  the  facts  in  regard  to  which  are  stated  in 
the  opinion. 

James  W.  Hiisted,  for  appellant. 
Benjamin  F.  JZussell,  for  respondent. 

JOSEPH  F.  DALY,  J. — There  was  no  agreement  between  the 
plaintiff  and  the  city  as  to  the  terms  of  publication  of  the  cor- 
poration advertisements  in  his  paper,  and  the  plaintiff  is  entitled 
to  the  usual  rates  charged  and  received  by  him  for  the  ordinary 
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advertisements  he  inserts.  There  is  not,  and  from  the  nature 
of  things  cannot  be,  any  market  or  standard  value  of  advertis- 
ing, by  which  any  other  rate  can  be  fixed  in  the  absence  of  a 
special  agreement.  The  value  of  the  publication  differs  in 
every  newspaper  according  to  its  circulation  generally,  its  circu- 
lation among  particular  classes,  and  the  place  occupied  by  the 
advertisement  in  the  paper.  When  advertisers  send  their  ad- 
vertisements, without  previous  acquaintance  with  and  reliance 
upon  certain  rates,  or  previous  agreement  as  to  price,  they  can 
only  require  that  the  charge  shall  not  exceed  the  established 
rates  of  the  paper.  Such  rate  in  the  case  of  the  plaintiffs 
"  Wochenblatt  des  New  Yorker  Journal,"  in  which  the  corpo- 
ration advertisements  were  inserted,  was  thirty  cents  per  line 
agate  measurement ;  i.  e.,  the  space  occupied  by  the  advertise- 
ment was  measured  by  a  standard  rule,  by  which  it  was  ascer- 
tained what  number  of  lines  in  agate  type  would  fit  in  such 
space,  and  charge  was  made  at  the  rate  of  thirty  cents  for  each 
of  such  lines.  This  was  the  established  price  for  all  advertise- 
ments in  that  paper.  It  was,  moreover,  not  an  arbitrary  rule  in 
the  office  of  plaintiff,  but  agate  type  is  the  ordinary  and  regular 
type  mostly  used  for  advertising,  the  witness  Dunlop  testifying 
that  the  Herald,  World,  and  all  the  other  papers  use  it,  in  his 
opinion,  and  newspapers  have  a  standard  measurement,  uniform, 
applicable  to  all  advertisements,  to  get  at  the  space  occupied  by 
the  advertisement,  and  charge  for  that,  and  the  measurement  is 
the  line  of  agate.  And  the  evidence  is  that  this  rate  of  charge 
is  fair. 

The  referee  was  justified  in  finding  thirty  cents  per  line  of 
agate  to  be  a  proper  charge,  and  in  confining  the  recovery  to 
such  space  as  the  advertisements  in  question  would  have  occu- 
pied in  the  ordinary  type  of  the  paper,  although  plaintiff, 
without  instructions,  published  them  in  much  larger  type,  in 
attempting  to  imitate  in  German  type  the  size  of  the  English 
type  in  the  copy  or  printed  slips  sent  him.  Without  special 
agreement,  it  is  to  be  assumed  that  the  advertiser  intends  the 
publication  to  be  in  the  ordinary  type  of  the  paper,  since  he  is 
to  be  held,  in  the  absence  of  special  agreement,  to  the '  ordinary 
charge. 

The  assumed  audit  by  the  finance  department  of  the  plaint- 
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iff's  bills  for  advertising  is  not  a  bar  to  recovery  beyond  the 
amount  thus  said  to  be  allowed.  By  arbitrarily  cutting  down 
plaintiff's  bills  to  a  sum  which  the  department  is  willing  to  pay, 
it  being  the  act  of  the  agent  of  the  corporation,  plaintiff  is  not 
to  be  concluded.  The  decision  of  the  auditor  has  not  the  effect 
of  a  judgment,  nor  of  an  award  upon  arbitration  ;  to  hold 
otherwise  would  be  to  constitute  the  city's  agents  the  judges 
between  the  city  and  its  creditors,  which  the  charter  never 
intended. 

Nor  did  the  mandamus  proceedings  alluded  to  in  the  case 
bar  this  action.  The  defendant  tendered  the  warrants  drawn 
for  part  of  the  claim  as  payment  in  full.  They  were  refused  as 
such,  and  plaintiff  obtained  a  mandamus  for  their  delivery  "  on 
account ;  "  as  far  as  I  can  gather  from  the  case,  the  papers  not 
being  inserted  in  it. 

The  brief  and  points  submitted  with  the  case,  on  behalf  of 
the  city,  take  no  notice  of  the  several  exceptions  to  the  rulings 
of  the  referee,  and  they  are  not  therefore  considered  upon  this 
appeal. 

The  judgment  should  be  affirmed  with  costs. 

CHAELES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Judgment  affirmed. 


CALEB   D.    GILDERSLEKVE    against   WILLIAM   P.  DIXON    AND 

OTHERS. 

(Decided  April  28th,  1875). 

Under  §  12  of  the  Manufacturing  Corporations  Act  (L.  1848,  c.  40),  which  pro- 
vides that  an  annual  report  shall  be  made  "  and  filed  in  the  office  of  the  clerk  of 
the  county,"  and  that  upon  a  failure  of  any  company  so  to  do,  the  trustees  shall 
be  liable  for  the  debts  of  the  company, — Held,  that  the  filing  of  the  report  within 
the  time  prescribed  by  the  act  is  necessary  to  prevent  the  statutory  liability 
from  falling  on  the  trustees,  and  that  the  making  and  publishing  of  the  report 
as  required  by  the  statute  is  not  alone  sufficient. 
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APPEAL  by  defendants  from  a  judgment  of  the  general 
term  of  the  Marine  Court  of  the  city  of  New  York,  affirming 
a  judgment  of  that  court  entered  on  the  decision  of  Judge 
SPATJLDING  of  that  court,  after  a  trial  before  him  without  a  jury. 

The  action  was  brought  against  the  defendants  to  charge 
them  as  trustees  of  the  Middletield  Marble  Company,  a  corpora- 
tion organized  under  the  general  manufacturing  company's  act 
(L.  1848,  c.  40),  with  a  debt  of  the  company  under  §  12  of  the 
act,  on  the  ground  that  the  company  had  failed  to  make  and 
file  an  annual  report,  as  required  by  that  section  of  the  act. 

No  evidence  was  given  on  the  trial,  but  a  stipulation  as  to 
the  facts  was  made  by  the  attorneys  for  the  respective  parties, 
upon  which  the  case  was  determined.  The  facts  shown  by  the 
stipulation  are  stated  in  the  opinion. 

W.  T.  Birdsall,  for  appellants. 
Horace  Andrews,  for  the  respondent. 

As  to  the  necessity  of  tiling  the  report  cited.  (  Vincent  v. 
Sands,  33  S.  C.  1  J.  &  S..  516 ;  Boughton  v.  Otis  21  N. 
Y.  262,  264 ;  Garrison  v.  Howe,  17  N.  Y.  464). 

LARRKMORE,  J. — By  the  stipulation  upon  which  this  case 
was  tried,  it  appeared  that  prior  to  January  1,  1874,  the  Mid- 
dleneld  Marble  Company  was  organized  under  the  act  passed 
February  17,  1848,  entitled  "  an  act  to  authorize  the  formation 
of  corporations  for  manufacturing,  mining,  mechanical  or 
chemical  purposes,"  and  the  acts  amendatory  thereof.  This 
corporation  was  in  existence  when  this  suit  was  commenced, 
having  its  principal  office  and  place  of  business  in  the  city  and 
county  of  New  York,  and  of  which  the  defendants  with  others 
were  trustees. 

Between  the  7th  and  24th  days  of  January,  1874,  one  Pat- 
tison  sold  and  delivered  goods  and  merchandise  of  the  value  of 
$343  69  to  said  corporation,  which  on  the  day  last  named  gave 
its  promissory  note  for  that  amount  at  four  months,  to  the 
order  of  said  Pattison,  who  before  the  maturity  of  said  note 
indorsed  the  same  to  plaintiff,  and  the  same  is  still  unpaid. 

On  January  20,  1874,  said  company  made  its  report  as  re- 
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quired  by  section  12  of  said  act,  which  was  duly  published  on 
that  day,  but  was  not  filed  until  January  29,  1874. 

By  section  12  of  the  act  referred  to,  every  company  organ- 
ized thereunder  is  required  annually,  within  twenty  days  from 
the  first  day  of  January,  to  make  a  report,  which  shall  be  pub- 
lished &c.,  "  and  filed  in  the  office  of  the  clerk  of  the  county 
where  the  business  of  the  company  shall  be  carried  on  ;  and 
if  any  of  said  companies  shall  fail  so  to  do,  all  the  trustees 
of  the  company  shall  be  jointly  and  severally  liable  for  all  the 
debts  of  the  company  then  existing,  and  for  all  that  shall  be 
contracted  before  such  report  shall  be  made." 

Was  the  filing  of  said  report  by  the  said  company  on  Janu- 
ary 29,  1874,  a  compliance  with  the  statute? 

In  the  case  of  the  .Huguenot  Bank  v.  Studwell,  decided  at 
the  general  term  of  this  court  in  March,  1875  (reported  ante, 
p.  13),  the  question  of  the  liability  of  trustees  under  said  act 
was  fully  examined,  and  the  authorities  reviewed.  It  is  unnec- 
essary, therefore,  to  recapitulate  the  reasons  which  sustain  that 
decision. 

The  liability  of  the  defendants  depends  upon  the  construc- 
tion to  be  given  to  said  section  12,  which  requires  the  report  to 
be  filed.  Such  liability  continues  until  "  such  report  shall  be 
made."  Is  it  so  made  in  the  intention  of  the  statute,  if  not 
filed  within  the  time  prescribed  therein  ?  It's  language  is 
mandatory,  every  company  "  shall  make  "  a  report,  which  shall 
be  signed  and  published  and  filed.  Each  requirement  of  the 
statute  appears  to  be  a  part  of  the  whole  scheme  devised  for  the 
protection  of  those  dealing  with  such  corporations. 

To  hold  that  the  statute  is  mandatory  as  to  the  time  in 
which  the  company  shall  make  the  report,  and  is  directory  only 
as  to  its  publication  or  filing,  might  defeat  the  object  of  the 
enactment.  If  the  publication  and  filing  of  such  a  report  would 
be  valid  twenty-nine  days  after  January  1st,  why  invalid  if  de- 
layed for  any  longer  period?  The  whole  spirit  and  sense  of 
the  statute  is  best  preserved  in  a  construction  that  unites  all  of 
its  requirements  in  constituting  and  fixing  the  liability  for 
which  it  provides. 

By  the  failure  to  file  the  report   in    question  within  the 
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twenty  days  a  distinct  statutory  liability  was  incurred  by  the 
defendants,  for  which  they  might  be  prosecuted,  either  jointly 
or  severally,  by  the  plaintiff,  and  this  notwithstanding  he  had 
taken  proceedings  against  the  said  company  to  enforce  a  cumu- 
lative remedy  for  the  original  debt. 
The  judgment  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  and  ROBINSON,  J.,  concurred. 
Judgment  affirmed. 


JOHN  H.  MORE  against  THOMAS  B.  RAND  AND  OTHERS. 

(Decided  June  28th,  1875.) 

In  an  action  for  the  dissolution  of  a  partnership  and  an  accounting,  an  interlocu- 
tory judgment  was  rendered  in  favor  of  the  plaintiff,  by  which  a  dissolution 
and  accounting  was  ordered,  and  also  the  appointment  of  a  receiver  unless  a 
bond  with  surety  was  given  by  the  defendants,  conditioned  to  pay  to  the 
plaintiff  any  sum  which,  "  upon  final  judgment "  in  the  action,  might  be  found 
due  him.  From  this  interlocutory  judgment  an  appeal  was  taken,  and  the  case 
carried  to  the  Court  of  Appeals,  where  the  judgment  was  reversed  and  a  new 
trial  ordered  on  the  ground  that  evidence  offered  by  the  defendants  on  the 
trial  to  establish  a  counterclaim,  set  up  in  their  answer,  had  been  improperly 
rejected.  Held,  that  before  the  new  trial  had  been  had,  the  court  would  not,  on 
application  of  the  surety  on  the  bond,  order  it  to  be  given  up  and  canceled,  but 
would  leave  him  to  set  up  the  facts  as  a  defense,  in  case  an  action  should  be 
brought  against  him  on  the  bond. 

APPEAL  by  a  surety  on  a  bond  given  in  the  course  of  the 
action  from  an  order  of  this  court,  made  at  special  term  by 
Judge  LOEW. 

The  action  was  brought  for  the  dissolution  of  a  partnership 
and  an  accounting  and  settlement  in  regard  thereto.  A  trial 
was  had  at  special  term,  and  an  interlocutory  judgment  ren- 
dered dissolving  the  partnership  and  ordering  a  reference  to 
take  and  state  the  accounts  between  the  parties,  and  also  order- 
ing the  appointment  of  a  receiver,  unless  within  twenty  days 
after  the  settlement  of  the  findings  and  decision,  the  defendants 
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gave  a  bond  in  the  penalty  of  $30,000,  conditioned  to  pay  to 
the  plaintiff  any  sum  which  "  upon  the  final  judgment "  in  the 
action  might  be  found  due  and  payable  to  him,  which  bond  the 
defendants  gave.  From  this  interlocutory  judgment  the  de- 
fendants appealed  to  this  court  at  general  term,  where  it  was 
affirmed,  and  from  the  order  of  affirmance  an  appeal  was  taken 
to  the  Court  of  Appeals,  where  the  interlocutory  judgment  was 
reversed,  and  a  new  trial  ordered,  on  the  ground  that  the  evi- 
dence to  establish  a  certain  counterclaim  made  by  the  defend- 
ants, had  been  erroneously  excluded.  After  the  remittitur  upon 
the  decision  had  been  transmitted  from  the  Court  of  Appeals, 
and  before  the  new  trial  had  been  had,  D.  Willis  James,  the 
surety  on  the  bond  given  on  the  part  of  the  defendants  as  above 
stated,  applied  to  have  the  bond  declared  null  and  void  so  far  as 
he  was  concerned,  and  that  it  might  be  removed  from  the  rec- 
ords of  the  court,  or  canceled  upon  the  same. 

Edmund  Coffin,  Jr.,  for  D.  Willis  James,  surety  on  the 
bond,  appellant. 

Raymond  <&  Coursen,  for  plaintiff,  respondent. 
Fullerton,  Knox  &  Crosby,  for  defendants. 

CHARLES  P.  DALY,  Chief  Justice. — It  may  be  that  the  court 
would  order  a  bond  to  be  given  up  and  canceled  in  a  case  anal- 
ogous to  that  in  which  it  would  direct  an  exonerator  to  be  en- 
tered on  the  bail  bond ;  but  it  is  not  necessary  to  decide  that 
question.  It  may  be  also  that  this,  though  an  equitable  action, 
is  to  be  regarded  as  a  mistrial,  as  all  the  issues  have  not  been 
tried,  the  judgment  having  been  reversed  and  a  new  trial  or- 
dered, because  the  judge,  upon  the  trial,  would  not  allow  the 
defendants  to  prove  their  counterclaim.  It  does  not  follow, 
however,  from  this,  that  the  giving  of  a  bond  to  prevent  the 
appointment  of  a  receiver,  should  be  ordered  to  be  given  up ; 
for  it  is  clear  from  the  decision  of  the  Court  of  Appeals,  that 
they  did  not  review  the  decision  of  the  judge  upon  the  issues, 
after  the  determination  of  which,  he  deemed  the  plaintiffs  en- 
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titled  to  a  receiver,  or  a  bond  in  lieu  thereof,  for  the  plaintiffs' 
security  in  respect  to  the  partnership's  property. 

If  all  the  proceedings  upon  the  trial  are  void  and  of  no 
effect,  and  in  consequence  thereof  the  obligation  entered  into 
by  the  sureties  is  no  longer  binding,  it  is  available  as  a  defense 
to  an  action  upon  the  bond,  or  the  order  directing  the  giving  of 
the  bond,  having  its  foundation  in  a  proceeding  which  is  proved 
to  be  a  mistrial,  might  be  appealable,  as  was  held  in  Griffin  v. 
Cranston  (5  Bosw.  658).  If,  when  the  cause  is  brought  to  trial 
again,  it  shall  be  held  that  the  former  trial  was  utterly  nugatory, 
&nd  that  the  whole  cause  must  be  tried  over  again,  there  is  suffi- 
cient, from  our  knowledge  of  what  was  proved  on  the  former 
trial  in  this  case,  to  entitle  the  plaintiff  to  the  appointment  of  a 
receiver,  or  in  lieu  of  that  appointment,  security  for  the  part- 
nership property ;  and  if,  on  that  trial,  a  receiver  is  appointed 
and  the  property  of  the  partnership  is  transferred  to  him,  or  a 
new  bond  is  given,  in  lieu  of  a  receiver,  the  defendant  would 
then  be  in  a  position  to  ask  the  court  to  order  that  the  present 
bond  be  delivered  up  and  canceled.  There  is  no  reason  why 
the  order  should  be  made  now,  and  the  application  by  the  de- 
fendants was  properly  denied.  The  order  of  the  special  term 
should  therefore  be  affirmed. 

LARREMORE,  J.,  concurred. 
Order  affirmed. 


EDWARD  W.  DAVIS  AND  OTHERS  against  THE  AMERICAN  SO- 
CIETY FOR  THE  PREVENTION  OF  CRUELTY  TO  ANIMALS,  AND 
HENRY  BERGH. 

(Decided  June  28th,  ISYS.) 

A  court  of  equity  will  not  interfere  by  injunction  to  prevent  a  society  and  its 
president,  organized  for  the  purpose  of  carrying  out  a  law  of  the  State,  and 
invested  by  law  with  power  to  make  arrests  for  that  purpose,  from  exercising 
those  powers  on  the  ground  that  the  statute  is  unconstitutional,  or  on  the 
groan d  that  the  society  or  its  president  are  using  their  powers  oppressively,  or 
VOL.  VI.— 6 
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exceeding  the  power  conferred  on  them  by  the  statute,  by  making  arrests  in 
cases  not  authorized  by  the  statute,  especially  in  a  case  where  the  pecuniary 
ability  of  the  society  and  its  officers  is  unquestioned : 

So  held  where  application  was  made  for  an  injunction  to  restrain  the  American 
Society  for  the  Prevention  of  Cruelty  to  Animals  (incorporated  by  an  act  of 
the  Legislature  of  this  State,  passed  April  10th,  1866,  and  the  acts  amendatory 
thereof),  and  its  president,  from  making  certain  arrests  threatened  to  be  made 
by  them  for  alleged  violations  by  the  plaintiffs  of  the  statutes  of  the  State 
relating  to  the  prevention  of  cruelty  to  animals. 

APPEAL  by  plaintiffs  from  an  order  of  this  court  made  at 
special  term  by  Judge  LAKKEMOKE,  dissolving  a  preliminary  in- 
junction that  had  been  granted  in  the  action  by  Judge  LOEW. 

The  complaint  (verified  January  9,  1873)  alleged  that  the 
plaintiffs  were  engaged  in  the  business  of  slaughtering  hogs  at 
an  abattoir  in  West  39th  street,  N.  Y.,  and  were  jointly  inter- 
ested therein,  and  had  permission  from  the  board  of  health  of 
said  city  to  carry  on  said  business,  and  had  complied  with  all 
the  regulations  and  ordinances  of  said  board  and  of  said  city, 
and  of  the  laws  of  this  State,  in  regard  to  said  business. 

That  they  had  at  considerable  expense  constructed  said  abat- 
toir in  the  most  improved  manner,  for  conducting  said  business 
with  dispatch. 

That  the  method  was  to  pass  a  chain  around  one  of  the  hind 
legs  of  the  animal,  suddenly  raise  it  from  the  ground  by  means 
of  a  drum  or  pulley,  and  then  immediately  stick  or  stab  it  in 
the  throat  with  a  sharp  knife,  producing  almost  instantaneous 
death.  That  said  method  was  the  most  humane  and  expeditious 
that  had  yet  been  adopted,  caused  speedy  and  almost  painless 
death,  drained  the  carcass  almost  entirely  of  blood,  thus  improv- 
ing the  wholesomeness  and  quality  of  the  food  and  the  market 
value  thereof,  without  bruising,  injuring  or  discoloring  the  flesh 
of  the  animal. 

That  the  defendants,  the  American  Society  for  the  Preven- 
tion of  Cruelty  to  Animals,  was  incorporated  by  the  Legis- 
lature, April  10,  1866,  and  Henry  Bergh  was  the  president 
thereof. 

That  Bergh,  on  January  6,  1873,  came  to  said  abattoir  and 
announced  that  plaintiffs  and  all  others  there  engaged  must  dis- 
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continue  the  slaughtering  of  hogs  in  such  manner,  and  that  he 
would  not  allow  said  business  to  be  thus  carried  on,  and  there- 
upon arrested  one  of  the  plaintiffs  and  one  of  their  employees 
for  alleged  cruelty  to  animals,  and  announced  that  thereafter  he 
would  arrest  all  persons  engaged  in  said  business,  and  stop  the 
same  as  often  as  he  found  plaintiffs  conducting  it  in  manner 
aforesaid. 

That  plaintiffs  made  contracts  for  the  sale  of  said  animals 
before  they  were  slaughtered,  and  that  any  interference  with 
their  business,  as  threatened,  would  work  irreparable  injury  and 
loss  to  them,  preventing  them  from  fulfilling  their  contracts, 
depriving  them  of  the  services  of  their  skilled  workmen,  &c. 
That  for  an  action  to  be  brought  by  each  plaintiff  and  their 
workmen  for  each  arrest,  would  cause  a  multiplicity  of  actions 
and  entail  great  expense,  without  affording  adequate  compensa- 
tion for  the  damage  sustained. 

Plaintiffs  then  demanded  that  defendants,  their  officers, 
agents,  &c.,  be  perpetually  restrained  and  enjoined  from  inter- 
fering with  the  plaintiffs'  business  in  any  way,  or  with  their 
employees,  until  the  final  judgment  in  the  matter.  Several  affi- 
davits were  annexed  to  the  complaint  corroborating  the  material 
facts  therein  stated. 

The  answer  (verified  March  3, 1874)  denied  all  the  material 
allegations  in  the  complaint,  and  also  that  plaintiffs  have  com- 
plied with  the  law,  but,  on  the  contrary,  averred  that  plaintiffs, 
in  the  prosecution  of  their  business,  had  violated,  and  did  con- 
stantly violate,  the  provisions  of  an  act  entitled  "An  act  better 
to  prevent  cruelty  to  animals,"  passed  April  19,  1866,  and  also 
of  the  act  entitled  "An  act  for  the  more  effectual  prevention  of 
cruelty  to  animals,"  passed  April  12, 1867. 

That  the  said  business  conducted  by  the  plaintiffs  had  regard 
more  to  the  speed  with  which  it  could  be  accomplished,  than  the 
comfort  of,  or  the  cruelty  to  the  animals,  for  the  benefit  of  whom 
said  statutes  were  enacted. 

Defendants  averred  that  said  animals  were  needlessly  tor- 
tured and  tormented  by  the  mode  of  slaughtering  adopted  by 
plaintiffs.  That  each  animal,  by  means  of  an  iron  chain  fastened 
around  its  ankle,  was  raised  by  a  pulley  to  a  floor  above,  and,  in 
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some  instances,  four  stories  above  the  pen  in  which  it  was  con- 
fined, thereby  dislocating  its  leg ;  was  then  stabbed  in  the  throat, 
and  immediately  thereafter,  while  yet  living,  plunged  into  a 
cauldron  of  boiling  water.  That  defendants  requested  plaintiffs 
to  use  a  wide  leather  strap  in  raising  said  animals,  secured  around 
both  legs  instead  of  one,  and  to  allow  life  to  become  extinct  be- 
fore plunging  them  into  boiling  water,  to  which  plaintiffs  con- 
sented and  agreed. 

The  defendants  further  averred  that  said  society  was  charged 
with  enforcement  of  all  laws  of  the  State  for  the  protection  and 
prevention  of  cruelty  to  animals,  by  the  arrest,  conviction  and 
punishment  of  all  violators  thereof,  and  that  the  execution  of 
said  laws  had  been  intrusted  by  said  society  to  its  president, 
Henry  Bergh  (the  defendant),  in  which  relation  and  capacity  he 
acted  in  the  alleged  interference  with  plaintiffs'  business. 

The  affidavits  of  the  defendant  Bergh  and  two  police  officers 
were  also  read,  corroborating  said  answer,  and  counter  affidavits 
read  and  submitted  on  the  part  of  plaintiffs  in  denial  of  their 
violation  of  the  law. 

The  opinion  below  was  delivered  at  special  term. 

A.  Oakcij  Hall,  for  plaintiffs. 
Elbridge  T.  Gerry,  for  defendants. 

LARREMORE,  J. — In  this  case  an  injunction  is  sought  to  be 
maintained  against  a  corporation  and  its  ministerial  officers, 
whose  rights  and  powers  are  conferred  by  statute.  Section  26 
of  the  Laws  of  1866,  chap.  682,  provides  "that  every  person 
who  shall,  by  his  act  or  neglect,  maliciously  kill,  maim,  wound, 
injure,  torture  or  cruelly  beat  any  horse,  &c.,  or  other  animal, 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor." 

The  defendant,  the  American  Society  for  the  Prevention  of 
Cruelty  to  Animals,  was  incorporated  by  an  act  of  the  Legisla- 
ture of  this  State,  passed  April  19,  1866,  chap.  469,  and  by  the 
7th  section  of  said  act  the  police  force  of  the  city  of  New  York 
were  directed,  as  occasion  should  require,  to  aid  said  society,  its 
members  or  agents,  in  the  enforcement  of  all  laws  which  had 
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been  or  might  thereafter  be  enacted  for  the  protection  of  dumb 
animals  ;  another  act  was  passed  by  the  Legislature,  April  12, 
1867,  chap.  375,  which  provides  (§  1)  "that  if  any  person  shall 
overdrive,  overload,  torture,  torment  or  needlessly  mutilate  any 
animal,  or  cause  the  same  to  be  done,  &c.,  every  such  offender 
shall,  for  every  such  offense,  be  guilty  of  a  misdemeanor." 

Section  1  of  said  act  authorizes  any  agent  of  said  society, 
upon  being  designated  thereto  by  the  sheriff  of  any  county  in 
this  State,  to  make  arrests  within  said  county,  and  bring  offend- 
ers violating  the  provisions  of  said  act  before  any  court  or  mag- 
istrate having  jurisdiction  thereof. 

There  is  no  pretense  that  said  society  and  Henry  Bergh,  its 
president,  are  not  authorized  to  enforce  the  observance  of  the 
statutes  above-mentioned  within  the  city  and  county  of  New 
York. 

The  defendants,  being  thus  clothed  with  proper  legal  au- 
thority, their  official  action  should  not  be  interfered  with  or  re- 
strained, unless  it  be  injurious  and  wrongful  in  its  nature,  es- 
pecially in  a  case  where  the  parties  aggrieved  have  an  adequate 
remedy  at  law,  and  the  pecuniary  responsibility  of  the  defend- 
ants is  unquestioned  (Stern  v.  Kennedy,  15  Abb.  201 ;  Moore 
v.  Board  of  Corners  of  Pilots,  33  How.  184 ;  Gilbert  v.  Miekle, 
4  Sand.  Ch.  Rep.  357;  Prendovill  v.  Kennedy,  34  How.  416). 

The  real  issue  in  this  case  is  not  whether  the  mode  of 
slaughtering  animals,  as  set  forth  in  the  complaint,  is  the  best 
and  most  expedient,  but  whether  or  not,  independent  of  such 
mode,  wanton  acts  of  cruelty  are  allowed  and  practiced,  such  as 
dislocating  the  limbs  of  the  animals  slaughtered,  and  plunging 
them  while  yet  alive  in  boiling  water.  Such  acts  are  made 
criminal  offenses  by  statute,  and  if  committed  in  the  presence 
of  a  duly  designated  officer  of  said  society,  subjects  the  offender 
to  arrest  without  a  warrant  (Broadway  Stage  Company  v.  The 
American  Society  for  the  Prevention  of  Cruelty  to  Animals, 
15  Abb.  Pr.  N.  S.  50). 

For  such  violation  of  the  statute  the  defendants  claim  the 
right  of  arrest,  and  the  plaintiffs  ask  the  preventive  process  of 
the  court. 

I  have  not  been  able  to  find,  nor  have  I  been  referred  to 
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any  case  which  authorizes  such  a  remedy.  To  grant  it  would 
be  assuming  the  position  that  the  plaintiffs  would  not,  during 
the  pendency  of  this  action,  violate  the  statutes  in  question,  and 
therefore  the  defendants,  whose  official  duty  it  is  to  prevent 
and  punish  such  violation,  must  be  restrained  in  the  exercise  of 
rights  expressly  enjoined  upon  them  by  the  statute.  The  right 
to  an  injunction  in  any  case  is  not  ex  debito  justiticB,  but  is 
always  addressed  to  the  sound  discretion  of  the  court.  It  would 
be  a  wide  stretch  of  judicial  discretion  to  inhibit  a  public  officer, 
for  any  time,  from  arresting  and  prosecuting  all  offenders  against 
a  criminal  statute. 

Even  in  actions  purely  civil,  an  injunction  would  not  be 
granted  against  a  merely  apprehended  trespass  (Mayor  of  N.  Y. 
v.  Conover,  5  Abb.  171 ;  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Su- 
pervisors of  N.  Y.  4  Duer,  192 ;  Chemical  Bank  v.  The  Mayor, 
c&c.  12  How.  476 ;  Lewis  v.  Oliver,  4  Abb.  121 ;  Wilson  v. 
The  Mayor,  &c.  4  E.  D.  Smith,  675). 

Plaintiffs  do  not  seek  to  restrain  a  trespass  affecting  a  cor- 
porate franchise,  but  ask  relief  against  acts  which  must  neces- 
sarily involve  individual  misconduct ;  for  this  their  remedy  at 
law  is  adequate  and  complete,  and  the  defendants,  upon  whom 
the  law  has  devolved  most  important  trusts,  should  be  left  to  an 
unrestrained  exercise  of  their  lawful  powers,  subject  only  to  a 
right  of  action  for  their  abuse. 

Injunction  dissolved,  with  costs  to  abide  event  of  suit. 

From  the  order  dissolving  the  preliminary  injunction  the 
plaintiffs  appealed  to  this  court  at  general  term. 

A .  Oakey  Hall,  for  appellants. 

Injunction  is  the  proper  remedy  (  Wallack  v.  The  Mayor, 
&c.  5  Supreme  Court  Rep.  310).  The  facts  in  the  appellants' 
affidavits  show  that  no  adequate  remedy  exists  at  common  law, 
and  that  the  remedy  sought  is  the  only  adequate  one. 

The  defendant,  Henry  Bergh,  should  be  restrained  from 
committing  the  trespasses  complained  of.  1.  The  trespass 
which  he  threatened  was  an  utterly  illegal  one.  He  threatened 
to  continue  to  arrest  the  plaintiffs'  agents,  officers  and  servants 
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without  a  warrant,  and  on  his  mere  selection  of  time,  place  and 
cause,  and  thereby  utterly  ruin  their  large  business,  and  drive 
them  to  a  multiplicity  of  suits.  2.  He  is  not  in  any  sense  a 
public  officer,  and  there  is  no  pretense  that  at  the  time  of  the 
trespass  he  was  one.  (a)  The  answer  of  Mr.  Bergh  avers 
merely  that  he  is  president  of  the  Society  for  the  Prevention  of 
Cruelty  to  Animals,  (b)  The  law  shows  that  the  acts  Mr.  Bergh 
claimed  constituted  an  offense,  were  of  the  grade  of  statutory 
misdemeanor,  and  perhaps  a  common  law  one  as  well.  (<?)  This 
being  so,  one  of  the  gravest  questions  that  ever  was  presented 
to  a  court  of  justice  in  a  Saxon  country,  now  arises :  whether 
the  Legislature,  by  simply  incorporating  a  private  society,  can 
authorize  any  of  its  officers,  expressly  or  impliedly,  to  perform 
the  functions  of  a  peace  officer,  and  arrest  persons  for  misde- 
meanor without  warrant  f  Because,  if  the  Legislature  can  so 
authorize,  then  it  can  establish  societies  for  the  suppression  of 
gambling  and  of  bagnios,  and  for  the  prevention  of  intemper- 
ance, etc.,  etc.,  and  authorize  the  officers  of  each  private  society 
to  substantially  open  courts  on  sidewalks,  and  in  private  prem- 
ises, and  in  places  of  business,  and,  without  warrant  or  process 
of  law,  adjudicate  that  parties  have  offended,  then  arrest  them, 
and  so,  perhaps,  utterly  break  up  businesses.  Under  sanction 
of  such  kind  of  laws,  the  utmost  oppression  of  personal  liberty, 
and  of  the  possession  of  personal  property,  could  be  practiced 
<3  Wharton,  7th  ed.  §§  2934,  2935). 

But  even  if  Mr.  Bergh  had  been  a  public  officer,  he  would 
not  have  been  justified  in  making  the  arrest  which  is  referred 
to  in  the  affidavits,  or  in  threatening  the  acts  complained  of, 
and  which  he  admits  were  about  to  be  executed.  The  whole 
law  on  this  subject  is  most  learnedly  put  in  a  case  referred  to 
almost  every  day  in  the  police  courts,  and  decided  by  this  tri- 
bunal (Opinion  by  Chief  Justice  Daly,  Boyleston  v.  Kerr,  2 
Daly,  221).  Wharton,  3d  vol.  7th  edition,  section  2928,  says: 
""  And  there  is  strong  reason  for  the  position  that  the  right, 
even  as  to  offenses  committed  in  the  officer's  presence,  is  lim- 
ited to  felonies,  breaches  of  the  peace,  and  such  misdemeanors 
as  cannot  be  stopped  or  redressed  except  by  immediate  arrest. 
Why,  if  the  misdemeanor  is  completed,  and  the  offender  is  not 
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likely  to  escape,  should  the  check  and  safeguard  of  a  warrant 
be  waived  ?  Constables  and  other  minor  officials  are  apt  enough 
to  abuse,  especially  with  the  poor,  their  powers  ;  and  the  policy 
of  the  law  not  only  requires  that  they  should  be  kept  under 
strict  control,  but  that  to  prosecutions  for  private  misdemeanors- 
there  should  be  responsible  private  prosecutors.  In  conformity 
with  this  view,  it  was  rightly  held  in  [New  York,  in  1871,  that 
neither  a  justice  of  the  peace  nor  a  constable  can,  at  common 
law,  arrest  without  warrant  a  person  committing,  an  illegal  act 
in  his  presence,  unless  such  act  be  a  felony  or  involve  a  breach 
of  the  peace ;  and  that  cruelty  to  an  animal,  although  a  statu- 
tory misdemeanor,  is  not  such  an  offense  as  authorizes  arrest 
without  warrant "  (citing  Butolph  v.  Blast,  5  Lans.  84).  There 
is  abundant  reason  for  such  position  in  refusing  an  arrest  with- 
out warrant.  A  private  person  or  an  officer  can  tell  instantly 
whether  a  man  has  committed  a  physical  act  (for  instance)  of 
petit  larceny,  or  assault  and  battery,  or  throwing  ashes  in  the 
street,  or  indecently  behaving  himself,  etc.,  etc. ;  but  for  other 
kinds  of  misdemeanor,  as,  for  instance,  seduction  under  prom- 
ise of  marriage,  and  for  selling  liquor  without  a  license,  and  for 
cruelty,  which  are  acts  compounded  of  the  physical  and  of  the 
mental,  and  which  are  acts  more  or  less  characterized  by  adjec- 
tives and  l>y  indices  to  intent,  there  never  should  be  arrest  with- 
out a  warrant  and  a  preliminary  adjudication.  In  the  case  at 
bar,  Mr.  Bergh  substantially  opens  a  court  in  our  premises,  and 
says :  "  This  is  cruelty  to  animals."  He  may  see  a  horse  on  the 
highway  being  shot  by  a  man,  or  a  dog  being  killed,  and  he 
then  arrests  the  man.  But  the  horse  may  turn  out  to  be  glan- 
dered,  and  the  man  have  been  justified  in  killing  it,  as  he  would 
have  been ;  because,  at  common  law,  a  glandered  horse  is  a- 
nuisance.  The  dog  may  be  mad.  A  man  who  kills  a  cat  may 
do  it  in  self-protection.  All  of  these  matters  of  qualification, 
modification  and  reduction  of  consequences,  could  have  been 
ascertained  and  adjudicated  upon  by  the  proper  examination 
before  a  magistrate,  and  so  a  security  obtained  to  personal  lib- 
erty and  personal  rights.  Which  is  the  reason  why  common 
law  calls  for  a  warrant  in  all  such  cases.  But  for  Mr.  Bergh  to 
undertake  to  erect  by  his  officers  and  agents,  and  by  himself, 
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courts  of  pied  poudre,  for  instantaneous  and  summary  justice, 
would  be  against  the  genius  of  our  institutions  and  our  consti- 
tutions. 

EWridge  T.  Gerry,  for  respondents. 

The  appellants  are  proprietors  of  a  slaughter-house  in  this 
city,  and  obtained  the  injunction,  ex  parte,  upon  affidavits  that 
the  respondents  had  threatened  unlawfully  to  interfere  with 
their  killing  hogs — by  first  hanging  the  animals  up  by  theheelsr 
and  then  cutting  their  throats  and  bleeding  them  to  death ;  all 
which  they  averred  was  a  necessary  and  proper  mode  of  con- 
ducting their  business.  Upon  the  motion  to  dissolve  the  in- 
junction, the  respondents  showed  that  such  was  not  the  ground 
of  intended  interference  by  them  with  the  appellants ;  that  the 
latter,  in  killing  the  hogs,  first  needlessly  attached  a  chain  ta 
the  hind  legs  of  the  animals,  and  then,  having  dislocated  their 
legs  by  hauling  them  some  forty  feet  up  a  hoistway,  cut  their 
throats  and  plunged  them,  WHILE  ALIVE,  into  boiling  water. 
This,  it  was  claimed,  was  in  violation  of  the  laws  against  cruelty 
to  animals  (2  L.  1866,  ch.  682,  §  1,  p.  1456  ;  1  L.  1867,  ch. 
375,  §  1,  p.  834 ;  L.  1874,  ch.  12,  §§  1,  8).  The  business  of  the 
appellants  was  a  public  nuisance,  and  not  entitled  to  any  pro- 
tection in  equity  upon  the  facts  shown  (Rex  v.  Wigg,  Salk. 
460  ;  s.  c.  2  Ld.  Raym.  1163  ;  Catlin  v.  Valentine,  9  Paige, 
575  ;  Peck  v.  Elder,  3  Sandf .  126 ;  Brady  v.  Weeks,  3  Barb. 
157  ;  Harris  v.  Thompson,  9  Id.  364). 

This  suit  is  anomalous.  It  is  an  attempt,  by  persons  fearing 
criminal  prosecution  in  the  criminal  courts,  to  induce  a  court  of 
equity  to  try  the  issue,  and  meanwhile  to  restrain  the  officers  of 
the  law  from  enforcing  it.  There  is  no  pretense  that  the  re- 
spondents were  about  to  act  with  malice,  or  to  violate  any  pro- 
cess of  law,  or  to  make  any  forcible  entry,  or  to  do  any  other 
act  illegal  in  itself.  The  statute  authorizes  arrests  by  the 
agents  of  the  society,  duly  designated  for  that  purpose,  for  vio- 
lations of  the  laws  for  the  prevention  of  cruelty  to  animals  (1 
L.  1866,  ch.  469,  §  8  ;  Stage-horse  Cases,  15  Abb.  Pr.  K  S. 
51).  Yet  it  is  insisted  by  the  appellants,  that  these  agents,  act- 
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ing  without  malice,  must  be  restrained  from  making  any  such 
arrests,  in  a  legal  manner,  of  the  appellants  or  their  employees, 
until  the  present  suit  establishes  their  liability  to  arrest ;  and 
this  when  the  facts  may  differ  in  the  case  of  each  individual  ar- 
rest. It  is  as  if  a  person  threatened  by  a  police  officer  with  ar- 
rest for  receiving  stolen  goods  should  bring  suit  in  equity  to 
restrain  such  arrest,  as  an  interference  with  his  business  ;  and 
then,  on  the  officer  showing  that  the  real  ground  of  interference 
was  the  alleged  felony,  should  deny  the  latter,  and  ask  the  court 
issuing  the  injunction  to  try  the  issue  whether  any  felony  had 
been  committed.  Suppose  a  police  officer  learns  of  a  cock-fight 
about  to  take  place  in  a  cock-pit,  and  he  goes  there  and  warns 
the  proprietor  that  if  he  proceeds  he  will  have  him  arrested. 
The  latter  then  brings  suit  in  equity,  alleging  that  he  sells 
liquor  under  a  license,  and  that  the  policeman  has  threatened  to 
interfere  with  his  business  by  arresting  him  and  his  employees. 
The  policeman  shows  by  affidavit,  on  motion  to  continue  an  ex 
parte  injunction,  the  facts  of  the  keeping  of  the  cock-pit — a 
statutory  misdemeanor.  Now,  then,  (a]  Will  the  Court  in  Equity 
try  the  issue  of  misdemeanor  or  no  misdemeanor  upon  affidavits, 
when  the  question  is  one  between  the  people  and  the  plaintiff, 
and  properly  within  the  jurisdiction  of  the  criminal  courts  ? 
(&)  Will  such  Court  of  Equity  order  its  own  jury  to  try  the  issue 
whether  a  misdemeanor  has  been  committed  or  not,  and  thus 
usurp  the  functions  of  the  jury  in  the  criminal  court  where  that 
issue  is  properly  triable  ?  (c)  Will  it  sustain  an  injunction 
against  an  officer,  restraining  him  from  enforcing  a  penal  stat- 
ute by  proceeding  in  the  ordinary  forms  of  criminal  procedure 
for  the  arrest  and  punishment  of  the  alleged  offender  ? 

The  people  of  the  State  have  the  right  to  be  represented  on 
the  trial  of  any  such  issue  by  their  law  officer  the  district  attor- 
ney. The  question  of  cruelty  or  no  cruelty  is  a  matter  at  issue 
between  the  people  and  these  plaintiffs.  It  is  not  pretended 
that  this  court  can,  by  injunction,  restrain  either  the  people  or 
the  district  attorney  from  so  proceeding.  Will  it  then  restrain 
the  officers  of  this  society,  who  are  but  the  legal  agents  of  the 
people,  and  their  executive  officers  in  the  arrest  of  offenders 
against  these  particular  laws  against  cruelty,  from  doing  their 
duty? 
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CHARLES  P.  DALY,  Chief  Justice. — If  the  act  of  the  Legis- 
lature is  unconstitutional,  and  confers  no  authority  to  make  the 
arrest,  or  the  arrest  is  under  the  statute  itself  unjustifiable,  the 
party  injured  has  his  remedy  by  an  action  at  law,  and  there  is 
no  ground  for  the  interference  of  the  court  by  injunction. 

The  plaintiffs  allege  in  their  points,  that  no  adequate  remedy 
exists  at  common  law  upon  the  facts  in  this  case,  but  they  have 
failed  to  show  it.  or,  at  least,  I  see  nothing  that  would  warrant 
the  court  in  coming  to  that  conclusion. 

I  have  nothing  to  add  to  the  reasons  given  by  Judge  Larre- 
more  to  show  that  this  is  not  a  case  in  which  the  court  should 
interfere  by  injunction ;  that  if  there  is  an  unlawful  interfer- 
ence by  arresting  the  plaintiffs,  or  any  of  their  workmen,  the 
remedy  is  an  action  for  damages  on  the  part  of  the  person  so 
arrested. 

The  order  below  should  be  affirmed. 

JOSEPH  F.  DALY,  J.,  concurred. 
Order  affirmed. 


JOHN  JB.  AYKES  against  FREDERICK  LEYPOLDT. 

(Decided  June  28th,  1875.) 

The  plaintiff  having  an  overdue  account  against  A.  for  goods  sold  and  delivered 
to  him,  A.  indorsed  and  delivered  to  him  the  promissory  note  of  the  defendant, 
and  the  plaintiff  gave  A.  credit  on  his  account  for  the  amount  of  the  note,  less 
the  interest  to  the  time  it  fell  due,  and  also  gave  A.  a  receipt  for  the  note  "  on 
account."  The  plaintiff  surrendered  no  securities,  and  there  was  no  evidence 
of  any  special  agreement  to  release  any  part  of  the  debt,  or  extend  the  time 
for  the  payment  of  it :  Held,  that  the  plaintiff  was  not  a  holder  of  the  note  for 
value. 

APPEAL  by  the  defendant  from  a  judgment  of  the  general 
term  of  the  Marine  Court  of  the  city  of  New  York,  reversing  a 
judgment  of  that  court  (dismissing  the  plaintiff's  complaint), 
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entered  on  the  report  of  a  referee,  and  ordering  judgment  for* 
the  plaintiff  and  against  the  defendant  for  $365  24. 

The  action  was  brought  against  the  defendant  on  his  promis- 
sory note  for  $239  52,  dated  May  25th,  1874,  and  payable  four 
months  after  date  to  the  order  of  Waldron  &  Payne. 

The  defense  was  that  the  note  had  been  made  by  the  de- 
fendant solely  for  the  accommodation  of  Waldron  &  Payne, 
under  an  agreement  with  them  that  it  was  to  be  used  for  a 
special  purpose  only,  and  that  it  had  been  used  by  Waldron  & 
Payne  for  a  different  purpose.  On  the  trial,  these  facts  were 
established  by  uncontradicted  evidence,  and  the  only  question 
litigated  was,  whether  the  plaintiff  was  a  holder  for  value.  On 
this  point  the  evidence  was,  that  before  maturity  of  the  note, 
Waldron  &  Payne  being  indebted  to  the  plaintiff  in  about  $900 
on  an  overdue  account  for  goods  sold  and  delivered  by  him  to 
them,  gave  the  note  in  suit  to  the  plaintiff  on  account  thereof. 
The  plaintiff  at  the  time  gave  Waldron  &  Payne  credit  in 
his  books,  on  their  account,  for  the  amount  of  the  note  (less 
interest  to  the  day  it  fell  due),  and  also  gave  them  a  receipt  in 
writing,  expressing  that  he  had  received  the  note  "  on  account." 
The  plaintiff  did  not,  however,  surrender  any  securities  or  evi- 
dences of  debt,  nor  was  there  any  evidence  to  show  that  any 
special  agreement  was  made  by  the  plaintiff  to  release  any  por- 
tion of  his  claim  against  Waldron  &  Payne,  or  to  extend  the 
time  for  payment  of  any  part  of  it. 

Theron  G.  Strong,  for  appellant. 

This  case  is  in  its  facts  and  principle  precisely  and  squarely 
within  the  case  of  Turner,  Admx.  v.  Treadway,  reported  in 
memoranda  of  cases  in  53  N.  Y.  650.  He  cited  also  Weaver 
v.  Bardon  (49  N.  Y.  E.  286,  293-295) ;  Lawrence  v.  Clark  (36 
]ST.  Y.  E.  128) ;  Rosa  v.Brotherson  (10  Wend.  85) ;  Farrington 
v.  Frankfort  Bank  (24  Barb.  554) ;  Coddington  v.  Bay  (20 
Johns.  63T) ;  Wardell  v.  Ilowell  (9  Wend.  170) ;  CoUman  v. 
Lansing  (4  Lans.  70,  72). 

Hall  <£  IFebster,  for  respondent. 

The  principal  question  in  this  case  is  whether  or  not  the 
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plaintiff  is  a  holder  of  the  note  in  suit  for  value.  The  U.  S. 
Supreme  Court  has  held,  on  an  elaborate  review  of  the  law,  that 
a  bona  fide  holder  for  a  pre-existing  debt  of  a  negotiable  instru- 
ment is  not  afiected  by  any  equities  between  the  antecedent 
parties,  where  he  received  the  same  before  it  became  due  with- 
out notice  of  any  such  equities  (Swift  v.  Tyson,  16  Petere,  1). 
The  courts  of  nearly  all  the  States  have  so  held.  Mr.  Justice 
Story,  writing  the  opinion  in.  Swift  v.  Tyson,  reviewed  the 
New  York  decisions,  and  arrived  at  the  conclusion  that  the 
weight  of  authority  in  this  State  was  in  accordance  with  the 
principle  there  laid  down.  Chancellor  Kent,  on  a  careful  re- 
view of  authorities  in  this  State,  arrived  at  the  same  conclusion 
(Kent's  Com.  vol.  3,  p.  81  [star  paging]).  The  decision  in  Swift 
v.  Tyson  is  sustained  in  Story  on  Promissory  Notes  (p.  218, 
section  195). 

Under  the  decisions  in  the  following  cases  plaintiff  is  clearly 
a  holder  for  value  of  the  note  in  suit  ( White  v.  Springfield 
Batik,  3  Sandf.  222 ;  Youngs  v.  Lee,  12  N.  Y.  [2  Kern.]  551 ; 
N.  Y.  Marbled  Iron  Works  v.  Smith,  4  Duer,  362  ;  Stettheimer 
v.  Meyer,  33  Barb.  215;  Bank  of  Raima  v.  Babcock,  21  Wend. 
499  ;  Bank  of  Sandusky  v.  Scoville,  24  Wend.  115  ;  Boyd  v. 
Cummings,  17  N.  Y.  101 ;  Purchase  v.  Matleson,  3  Bosw. 
310  ;  Burns  v.  Rowland,  40  Barb.  368 ;  Gould  v.  Segcr,  5 
Duer,  260 ;  Brown  v.  Leavitt,  31  N.  Y.  113  ;  Pratt  v.  C&man, 
37  N.  Y.  440).  The  cases  of  Brown  v.  Leavitt  and  Pratt  v. 
Com,an  are  conclusive  on  the  question  at  issue.  There  was  no 
dissenting  opinion  in  either  of  those  cases,  all  the  judges  con- 
curring. The  case  of  Lawrence  v.  Clark  is  a  decision  by  a  di- 
vided court,  and  is  not  a  parallel  case  to  the  one  at  bar.  The 
case  of  Weaver  v.  Bardon  is  not  an  authority  in  the  case  at 
bar.  The  subject  of  the  action  in  that  case  was  not  negotiable 
paper,  and  was  without  any  of  the  qualities  of  commercial  or 
negotiable  paper.  Rosa  v.  Brotherson  was  overruled  in  Scott 
v.  Belts  (Hill  and  Den.  Supp.  363).  Wardell  v.  Howdl,  Cod- 
dington  v.  Bay,  and  Stalker  v.  McDonald,  are  not  parallel 
cases  to  the  one  at  bar.  The  notes,  in  those  cases,  were  not 
taken  in  payment  of  a  debt.  In  this  case  there  is  no  question 
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about  the  note  having  been  taken  in  part  payment  of  a  debt. 
Plaintiff  gave  a  receipt  for  the  note,  as  payment  pro  tanto  of 
the  debt.  Plaintiff's  right  of  action  for  so  much  of  the  original 
debt  was  suspended  until  maturity  of  the  note  as  effectually  as 
if  there  had  been  an  express  agreement  to  extend  the  time.  It 
is  not  a  case  where  a  note  is  given  as  collateral  security,  and  not 
in  payment  wholly  or  in  part,  and  accompanied  with  no  agree- 
ment to  postpone  the  time  of  collection  of  the  debt.  The  trans- 
action in  this  case  had  the  same  legal  effect  as  an  express  agree- 
ment to  postpone  collection  of  the  debt  (Frisbie  v.  Larned,  21 
Wend.  450 ;  St.  John  v.  Purdy,  1  Sand.  10).  The  rule  is  laid 
down  in  Gary  v.  White  (52  N.  Y.  142),  that  when  there  is  an 
extension  of  time,  even  for  a  single  day,  by  a  valid  agreement 
as  consideration  for  a  note  given  for  an  antecedent  debt,  there 
is  a  valuable  consideration.  The  case  of  The  Atlantic  Nat. 
Bank  of  N.  Y.  v.  Franklin  (55  K  Y.  235),  was  decided  on  the 
ground  that  the  notes  were  transferred  merely  as  collateral  se- 
curity, and  not  in  payment,  and  that  there  was  no  agreement 
for  any  extension  of  time  as  a  consideration  for  the  notes,  and 
that  there  was  no  extension  by  legal  effect,  and  no  right  as  to 
the  original  debt  was  surrendered. 

CHARLES  P.  DALY,  Chief  Justice. — In  this  case,  the  note  in 
suit  was  diverted  from  the  purpose  for  which  it  was  made,  and 
was  received  by  the  plaintiff  in  part  payment  for  goods  sold. 
The  case,  therefore,  presents  the  same  question  which  we  have 
passed  upon  in  McAdam  v.  Cooke,  decided  at  the  present  term 
(ante,  p.  101).  The  plaintiff,  upon  the  authority  of  Weaver  v. 
jBardon  (49  K  Y.  236),  and  Turner  v.  Tredway  (53  Id.  650), 
was -not  a  ~bonafide  holder  of  the  note  before  maturity  for  value. 
The  precedent  debt,  which  it  was  taken  in  part  payment  of, 
was  not  evidenced  by  any  writing  or  written  acknowledgment 
which  the  plaintiff  parted  with,  nor  did  they  give  up  any  secu- 
rity of  any  kind  upon  receiving  it.  There  was  consequently  no 
agreement  to  be  implied  under  such  circumstances,  to  extend 
the  time  for  the  payment  of  the  goods  founded  upon  any  new 
consideration,  such  as  the  parting  with  any  security  or  existing 
obligation. 
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The  decision  of  the  general  term  of  the  Marine  Court,  there- 
fore, was  erroneous.  It  must  consequently  be  reversed,  and  the 
judgment  rendered  upon  the  report  of  the  referee  affirmed. 

LAKREMOKE,  J.,  concurred  in  this  opinion. 

ROBINSON,  J. — I  concur,  upon  the  ground  that  the  plaintiff, 
having  taken  the  note  in  suit  in  payment  of  an  antecedent  debt 
(not  released),  was  not  a  lona  fide  holder  for  value. 

Judgment  reversed. 


JAMES  GILMOUE  against  JAMES  THOMPSON  AND  ANOTHER. 

(Decided  June  28th,  1875.) 

The  defendants,  as  a  condition  of  signing  a  compromise  by  the  plaintiff  with  his- 
creditors  of  his  debts  at  forty  cents  on  the  dollar,  exacted  from  him  a  promise 
to  secure  their  whole  claim  to  them,  and,  in  fulfillment  of  this  promise,  the 
plaintiff,  several  weeks  afterwards,  gave  to  the  defendants  his  promissory  note 
on  time  for  the  balance  of  their  claim,  which  note  the  defendants,  before  ma- 
turity, indorsed  and  delivered  to  a  bona  fide  holder  for  value,  to  whom  the 
plaintiff  was  obliged  to  pay  it :  Held,  that  the  agreement  being  in  fraud  of  the 
plaintiff's  other  creditors,  the  note  was  not  enforceable  by  the  defendants,  and 
that  the  plaintiff  could  recover  from  them  the  amount  he  had  been  compelled 
to  pay  on  it,  with  interest. 

APPEAL  by  defendant  from  a  judgment  of  the  general  term 
of  the  Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  in  favor  of  the  plaintiff  and  against  the  de- 
fendants, for  $28i  5-4,  entered  on  the  decision  of  a  judge  of 
that  court,  rendered  after  a  trial  before  him  without  a  jury. 

The  action  was  brought  to  recover  from  the  defendant  the 
amount  (with  interest)  of  a  certain  promissory  note  for  $226  35, 
alleged  to  have  been  exacted  from  the  plaintiff  by  the  defend- 
ants, in  fraud  of  the  plaintiff's  other  creditors,  as  a  condition  of 
the  signing  by  the  defendants  of  compromise  agreement  made 
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by  the  plaintiff  with  his  creditors,  on  account  of  his  inability  to 
pay  them  all  in  full,  and  which  the  plaintiff  had  been  obliged 
to  pay  to  a  lona  fide  holder.  On  the  trial,  no  evidence  was 
given  on  the  part  of  the  defendant,  and  the  facts,  as  they  were 
sworn  to  by  the  plaintiff,  were  as  follows : 

On  May  24th,  1873,  the  defendants,  who  were  a  firm  doing 
business  under  the  name  of  James  Thompson  &  Co.,  were  cred- 
itors of  the  plaintiffs  in  the  sum  of  $377  25,  and  on  that  day 
joined  with  the  other  creditors  of  the  plaintiff  in  signing  a  com- 
promise agreement  by  which  his  creditors  agreed  to  accept,  in 
full  satisfaction  of  their  respective  claims,  the  plaintiff's  promis- 
sory notes,  payable  at  six  months,  with  satisfactory  indorsers, 
for  forty  per  cent,  of  their  respective  claims.  The  defendants 
signed  this  agreement  after  having  asked  for  and  secured  from 
the  plaintiff  a  promise  that  he  would  secure  their  whole  claim 
to  them.  In  pursuance  of  this  agreement,  the  plaintiff  delivered 
to  the  defendants  the  compromise  note,  satisfactorily  indorsed, 
and  also,  about  the  16th  or  18th  of  June,  1873  (after  the  sign- 
ing of  the  compromise  agreement),  delivered  to  them  a  note  at 
five  months,  for  $226  35,  the  balance  of  their  claim.  Before 
maturity  of  this  note,  the  defendant  indorsed  and  delivered  it 
to  a  holder  for  value,  and  without  notice  of  any  defense  to  the 
note,  and  the  plaintiff  was  obliged  to  and  did  pay  it  to  him. 

On  affirming  the  judgment,  the  following  opinion  was  de- 
livered by  the  general  term  of  the  Marine  Court,  by  Judge 
McAdam : 

"  In  Sean  v.  Brooknivel  da  Rankin  (7  Bankr.  Reg.  575), 
Chief  Justice  Dillon  laid  down  the  rule  applicable  to  this  class 
of  cases,  as  follows :  '  The  rules  of  law  respecting  the  good 
faith  to  be  observed  by  all  who  unite  in  a  composition  deed, 
are  well  known  and  well  settled,  and  rest  upon  the  soundest 
policy  and  upon  the  clearest  principles  of  equity,  commercial 
morality  and  fair  dealing.  The  temptation  to  obtain  undue  or 
secret  advantages  is  so  great  that  the  necessity  for  the  severe 
rules  which  have  been  declared  by  the  courts  to  repress  it,  is 
undeniable.  All  must  be  open  and  fair.  If  the  creditor  ap- 
pealed to  by  his  debtor  makes  it  a  condition  of  his  uniting  in  a 
composition  that  he  shall  have  any  advantage  not  enjoyed  or 
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made  known  to  the  others,  the  transaction  cannot  stand  either 
at  law  or  in  equity  ;  it  is  a  fraud  upon  creditors,  and  they  can 
avoid  it.  It  is  treated  as  oppression  or  duress  toward  the  debtor, 
and  he  may  defend  against  any  promise  to  pay,  made  under 
such  circumstances,  or,  if  he  has  actually  paid,  he  may  recover 
back  the  amount,  as  the  law  does  not  consider  the  parties  in 
pari  delicto,  nor  regard  such  payment  thus  made  as  voluntary, 
and  allows  such  recovery  on  grounds  of  public  policy  (citing 
Breck  v.  Cole,  4  Sandf.  79 ;  Pinneo  v.  Higgins,  12  Abb.  Pr. 
344;  Atkinson  v.  Denby,  6  Hurl.  <fe  Norm.  778;  on  appeal, 
7  Id.  935;  approving  Smith  v.  Brownley,  Doug.  696,  note" 
Clay  v.  Ray*  17  Com.  B.  188  ;  Leicester  v.  Rose,  4  East,  372  ; 
Jackson  v.  Mitchell,  13  Ves.  jr.  581 ;  Knight  v.  Hunt,  5  Bing. 
432  ;  Bradsdaw  v.  Bradshaw,  9  M.  &  W.  29  ;  Wood  v.  Bar- 
ker, Law  Rep.  1  Eq.  Cas.  139 ;  Howden  v.  Haigh,  3  Perry  & 
Davison,  661 ;  s.  c.  3 1  Ad.  &  E.  1033  ;  Higgins  v.  Pitt,  4 
Exch.  3-22 ;  Wells  v.  Gosling,  1  Brod.  &  Bing.  447 ;  s.  c.  4 
Moore,  78  ;  In  re  Hodgson,  4  De  Gex  &  Sim.  354;  Mallalier 
v.  Hodgson,  16  Ad.  &  E.  689 ;  Culling  worth  v.  Lloyd,  2  Bea- 
van,  385 ;  see  also  Bean  v.  Am.sinck,  8  B.  R.  288 ;  36  N.  Y. 
128).  In  Smith  v.  Cuff  (6  Maule  &  S.  160),  it  appeared  that 
the  defendant,  being  a  creditor  of  the  plaintiff,  entered  into  a 
composition  deed  with  the  other  creditors,  to  receive  ten  shil- 
lings on  the  pound,  under  an  agreement  with  the  plaintiff  that 
he  would  give  defendant  his  promissory  note  for  the  remainder 
of  the  debt,  which  notes  were  accordingly  given  and  the  com- 
position was  paid  to  defendant,  and  he  negotiated  the  promis- 
sory note,  the  holder  of  one  of  which  enforced  payment  from 
plaintiff  b}7  action,  and  it  was  held  that  plaintiff  might  recover 
back  the  amount  from  the  defendant  in  an  action  for  money 
paid,  had  and  received.  The  case  just  cited  is  like  the  one  now 
under  consideration.  Lord  Ellenborough,  Ch.  J.,  in  the  last 
case,  said,  '  This  is  not  a  case  of  in  pari  delicto,  it  is  oppression 
on  one  side  and  submission  on  the  other,  it  never  can  be  predi- 
cated as  pari  delicto  when  one  holds  the  rod  and  the  other 
bows  to  it.  There  is  an  inequality  of  situation  between  these 
parties — one  was  creditor  the  other  debtor — who  was  driven  to 
comply  with  the  terms  which  the  former  chose  to  enforce,  and 
VOL.  VI.— 7 
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is  there  any  case  where  money,  having  been  obtained  extorsively 
and  by  oppression,  and  in  fraud  of  the  party's  own  act,  as  it  re- 
gards the  other  creditors,  it  has  been  held  that  it  may  not  be 
recovered  back  ?     On  the  contrary,  I  believe  that  it  has  been  uni- 
formly decided  that  an  action  lies.'      In  the  case  under  examin- 
ation, the  defendant,  as  in  the  case  cited,  negotiated  the  note 
before  maturity  to  an  innocent  holder  for  value  and  without 
notice ;  in  his  hands  there  was  no  defense  to  the  note,  and  its 
payment,  under  the  circumstances,  leaving  the  plaintiff  no  other 
option,  was  not  voluntary,  but  coersive.     In  Wilson  v.  Ray 
(10  Ad.  &  Ell.  82),  it  appeared  that  the  plaintiff,  being  about  to 
compound  with  his  creditors,  defendant,  a  creditor,  refused  to 
subscribe  the  deed  unless  he  were  paid  in  full.     Plaintiff,  to  ob- 
tain his  signature,  gave  a  bill  payable  to  defendant's  agents,  for 
the  difference  between  twenty  shillings  in  the  pound  and  eight 
shillings,    the    proportion   compounded   for;    defendant   then 
•signed  the  deed.     Plaintiff  did  not  honor  the  bill  when  due,  but 
on  subsequent  application  he  paid  it  some  months  after  the 
•dishonor,    by   two   instalments   to   the  payee,  and    defendant 
received    the    money.     The    other    creditors    were    paid   ac- 
cording to  the  deed,  and  the  court  held  that  plaintiff  could 
not  recover  back  the  amount  paid  to  defendant  above  eight 
shillings   in   the   pound,  for    that   the    transaction    had   been 
closed  by  a  voluntary  payment  with  full  knowledge  of  the  facts, 
and  ought  not  to  be  reopened  ;   and  that  it  made  no  difference 
that  the  sum  in  'question  had  not  been  recovered  by  action.   In 
the  case  cited,  the  plaintiff  was  under  no  obligation  to  pay  the 
bill.     It  was  held  at  maturity  by  the  payee,  and  the  defendant, 
with  full  knowledge  of  these  facts,  paid  the  amount  of  the  bill 
in  two  instalments.     The  defendant  having  the  option  whether 
he  would  pay  the  bill  or  not,  voluntarily  closed  the  transaction 
by  payment,  and  there  was  no  reason  why  it  should  be  re- 
opened.   But  in  the  present  case  this  voluntary  element  is  want- 
ing.    The  payment  was  coerced  and  involuntary.     (Smith  v. 
•Cuff,  supra). 

"•  The  defendants  claim  that  the  case  of  Smith  v.  Cuff  does 
not  apply  to  this  case,  for  the  reason  that  the  note  was  given 
after  the  defendant  signed  the  composition  deed,  and  that  hav- 
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ing  had  his  locus  p&nitentice,  the  giving  of  the  note  was 
relieved  from  the  effects  of  coercion  or  duress,  and  cites  Atkin- 
son v.  Denby  (6  Hurl.  &  Nor.  778) ;  Iliggins  v.  Pitt  (4  Exch. 
325),  to  sustain  his  position.  We  do  not  think  these  cases  go 
as  far  as  the  defendants  contend.  The  consideration  of  the 
note  was  fraudulent  for  the  reasons  stated,  and  although  given 
after  the  composition  deed  was  signed,  it  was  part  and  parcel  of 
the  original  corrupt  agreement  exact3d  before  the  deed  was 
signed,  as  a  condition  for  its  execution,  and  there  is  nothing  in 
the  case  to  take  it  out  of  the  rule  laid  down  in  Smith  v.  Cuff 
(supra).  For  these  reasons  the  justice  at  the  trial  term  very 
properly  found  for  the  plaintiff,  and  the  judgment  rendered  by 
him  is  therefore  affirmed  with  costs  and  $30  allowance." 

ALKER,  J.,  concurred. 

Edward  Patterson,  for  the  appellants,  cited  and  commented 
on  the  cases  of  Smith  v.  Cuff  (Q  Maule  &  Sel.  160) ;  Wilson  v. 
Ray  (10  Ad.  &  El.  82)  ;  Atkinson  v.  Denby  (6  Hurl.  &  Nor. 
778) ;  Higgins  v.  Pitt  (4  Exch.  325) ;  Carroll  v.  Shields  (4  E. 
D.  Smith,  466) ;  Pinneo  v.  Higgins  (12  Abb.  Pr.  334) ;  Law- 
rence v.  Clark  (36  N.  Y.  128).  " 

Blwmenxtiel  d?  Ascher,  for  respondent.  1.  The  giving 
of  the  extra  note  to  the  defendants  after  they  had  signed  the 
composition  agreement  was  a  fraud  on  the  creditors,  and  void, 
and  the  defendants,  if  they  had  held  the  note  when  it  matured, 
and  had  sued  upon  it,  could  not  have  recovered  thereon  (Bean 
v.  Brookmire,  7  B.  R.  575  ;  Bean  v.  Amsinck,  8  Id.  288  ; 
Breck  v.  Cole,  4  Sandf.  79 ;  Pinneo  v.  Iliggins,  12  Abb.  Pr. 
334 ;  36  N.  Y.  123 ;  Atkinson  v.  Denby,  6  Hurl.  &  Nor. 
778;  7  Id.  935;  Leicester  v.  Bose,  4  East,  372;  Knight  v. 
Hunt,  5  Bing.  432;  Howden  v.  Haigh,  11  Ad.  &  EL  1033; 
Carroll  v.  Shields,  4  E.  D.  Smith,  466).  2.  If  the  plaintiff,  in- 
stead of  giving  a  note,  had  given  the  extra  in  cash,  he  could 
have  recovered  it  back.  See  Breck  v.  Cole,  above  cited.  See 
especially  for  this  point  Smith  v.  Brownley  (Doug.  696) ;  Jack- 
man  v.  Mitchell  (13  Yes.  581).  3.  The  defendants  having  ne- 
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gotiated  the  note  into  the  hands  of  a  third  party,  against  whom 
the  equities  of  the  case  could  not  be  interposed,  cannot  thereby 
prevent  the  plaintiff  from  making  them  repay,  which,  by  their 
wrong,  they  compelled  us  to  pay.  It  was  no  voluntary  pay- 
ment. Same  cases,  and  especially  Smith  v.  Cuff  (6  Maule  & 
Sel.  160).  See  also  10  Wend.  4T9. 

ROBINSON,  J.  [after  stating  the  facts  of  the  case  as  above]. — 
The  reasons  assigned  for  the  affirmance  by  the  general  term 
of  the  Marine  Court,  in  the  able  opinion  of  Judge  McAdam, 
are  entirely  satisfactory  in  demonstrating  that  the  consideration 
of  the  note  being  founded  on  exaction  by  defendants,  in  fraud 
of  other  creditors,  was  void,  was  not  enforceable  as  between, 
these  parties.  The  question  has  been  fully  investigated  in  this 
court  in  the  learned  opinion  of  the  Chief  Justice  Daly,  in  Pin- 
neo  v.  Higgins  (12  Abb.  Pr.  334),  and  the  opinion  of  Judge 
McAdam  was  in  harmony  therewith. 

The  further  question,  whether  a  party  to  a  negotiable  prom- 
issory note,  void  as  between  him  and  the  payee,  by  holder, 
but  which  has  been  transferred  by  the  other  having  such  void 
title,  to  another  who  has  become  a  fiona  fide  holder  for  value 
before  maturity,  can,  on  payment  of  the  note  to  such  bona  fide 
holder,  recover  from  the  party  thus  transferring  the  illegal  se- 
curity, and  causing  the  enforcement  of  it  as  an  obligation 
which  the  party  so  transferring  it  could  not  have  exacted, 
seems  so  clear  that  it  is  not  raised  on  this  appeal.  The  liabil- 
ity of  the  defendants  for  the  amount  they  have  thus  through 
color  of  the  law  illegally  caused  to  be  exacted  from  the  plaintiff,, 
seems  clear.  Judgment  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARBEMOKE,  J.,  concurred. 
Judgment  affirmed. 
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DAVID  Mo  AD  AM  against  ERASTUS  COOKE  (!MPLEADED). 

(Decided  June  28th,  1875.) 

The  plaintiff  having  an  open  account  against  one  A.,  took  from  him,  in  payment 
thereof,  a  note  of  a  third  party,  on  which  the  defendant  was  an  accommodation 
indorser,  and  gave  A.  at  the  same  time  $50  for  the  balance  :  Held,  that  plaintiff 
was  a  holder  for  value  of  the  note  only  to  the  extent  of  $50,  and  could  not  en- 
force it  for  a  greater  amount  against  the  equities  existing  between  the  original 
parties  thereto. 

APPEAL  by  defendant  from  a  judgment  of  the  general  term 
of  the  Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  against  the  defendant  for  $249  76,  entered 
on  the  report  of  a  referee. 

The  action  was  brought  on  a  note  for  $160,  payable  sixty 
days  from  date,  made  by  Anna  L.  Baxter  to  the  order  of  the 
defendant  Erastus  Cooke,  and  indorsed  by  him. 

The  defendant  Cooke,  by  his  answer,  alleged  "  that  on  or 
about  the  thirteenth  day  of  June,  1873,  the  defendant  Anna  L. 
Baxter  made  the  note  mentioned  in  the  complaint,  which  was 
indorsed  by  this  defendant  without  consideration,  but  solely  for 
the  accommodation  of  the  defendant  Anna  L.  Baxter,  and  for 
the  purpose  o.f  being  discounted  and  obtaining  the  money 
thereon,  to  be  used  to  pay  her  rent  for  the  month  of  July,  1873, 
on  a  certain  house  to  be  let  to  her  by  one  Samuel  Emberson, 
and  to  be  used  in  no  other  way  and  for  no  other  purpose  what- 
ever. 

"  That  said  Baxter  did  not  procure  the  said  note  to  be  dis- 
counted, but  afterwards,  and  on  or  about  the  first  day  of  July, 
1873,  having  the  note  in  her  possession  for  the  purpose  afore- 
said, and  having  paid  to  said  Emberson  fifty  dollars  on  the  rent 
of  said  month  of  July,  1873,  payable  in  advance,  promised  said 
Emberson  to  pay  him  the  balance  of  said  month's  rent,  being 
one  hundred  dollars;  and  as  collateral  thereto,  without  the 
knowledge  or  consent  of  this  defendant,  delivered  and  pledged 
the  said  note  to  said  Emberson,  who  thereupon  became  the 
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pledgee  of  said  note  as  collateral  security  for  the  payment  of 
said  balance  of  rent  for  the  month  of  July.  That  afterwards 
and  during  the  month  of  July,  1873,  the  said  Anna  L.  Baxter 
paid  to  the  said  Samuel  Emberson  the  said  sum  of  one  hundred 
dollars,  being  the  full  amount  due  from  her  on  account  of  the 
said  rent,  which  was  received  by  said  Emberson  in  full  satisfac- 
tion of  said  rent,  whereupon  his  interest  in  said  note  ceased  j 
but  although  requested,  he  refused  to  deliver  up  the  same  to 
said  Baxter." 

On  the  trial  the  defendant  Cooke  gave  evidence  sustaining 
this  defense,  which  was  not  contradicted  by  the  plaintiff.  (The 
evidence  is  narrated  in  the  opinion  of  Chief  Justice  Daly, 
below). 

The  plaintiff,  however,  in  avoidance  of  this  defense,  showed 
that  Emberson  delivered  the  note  to  him  before  maturity,  and 
that  he  had  no  knowledge  of  the  facts  set  up  as  a  defense.  He 
also  claimed  that  he  was  a  holder  for  value,  and  proved  that 
Emberson  had  transferred  the  note  to  him  in  payment  of  $100 
due  him  for  services  as  an  attorney  and  counsel,  theretofore 
rendered  by  him  to  Emberson,  and  $50  in  cash. 

Nelson,  Cooke  &  Thorn,  for  appellant. 
David  McAdam,  respondent  in  person. 

DALY,  Chief  Justice. — It  has  been  held  by  the  Court  of 
Appeals,  in  Weaver  v.  Barton  (49  N.  Y.  286),  and  Turner  v. 
Tredway  (53  Id.  650),  that  the  mere  fact  of  receiving  a  note 
before  its  maturity,  in  payment  of  an  antecedent  debt,  will  not 
make  the  party  who  receives  it  &l>ona  fide  holder  of  a  negotiable 
instrument  before  maturity  for  value ;  and  that,  in  his  hands, 
the  note  is  subject  to  any  legal  or  equitable  defense  on  the  part 
of  the  maker  or  indorser. 

Under  these  decisions,  the  plaintiff  was  a  holder  for  value 
only  to  the  extent  of  $50,  which  he  paid  upon  receiving  the 
note  ;  beyond  that,  nothing  more  appears  than  that  he  received 
it  before  maturity  in  payment  for  an  antecedent  debt. 

There  was  a  good  defense  to  the  note.  Cooke  swore  that 
he  indorsed  Miss  Baxter's  note  for  the  purpose  of  enabling  her 
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to  get  money  for  the  payment  of  the  first  month's  rent  in  ad- 
vance, or  to  give  it  as  security  for  that  month's  rent ;  that  he 
did  so  because  her  father  told  him  that  she  could  have  the  house 
by  paying  $150  in  advance,  and  that  the  trouble  was  to  raise 
the  money  to  pay  that  first  month's  rent ;  that  he,  Cooke, 
therefore  indorsed  the  note  for  her  accommodation,  without 
any  consideration,  and  delivered  it  to  her  with  the  express  un- 
derstanding that  it  was  for  the  first  month's  rent ;  that  it  was 
either  to  be  pledged  for  that  month's  rent,  or  if  discounted,  the 
money  was  to  be  appropriated  for  that  purpose,  and  no  other  ; 
and  that  the  surplus,  over  and  above  what  was  necessary  to  pay 
that  month's  rent,  she  was  to  have,  to  assist  her  in  moving  from 
New  York  to  Tarrytown.  Miss  Baxter  corroborated  this  state- 
ment. She  swore  that  it  was  given  to  Emberson  as  collateral 
security  for  the  first  month's  rent,  to  be  held  by  him  until  that 
rent  was  paid,  and  then  returned  to  her ;  that  she  paid  $50  on 
account  of  that  month's  rent  when  the  note  was  delivered  to- 
him,  and  that  the  wyhole  of  the  first  month's  rent  was  paid 
before  the  month  was  out,  when  she  sent  for  the  note  and  Em- 
berson refused  to  deliver  it. 

There  was  nothing  in  the  writing  signed  by  Miss  Baxter  or* 
the  making  of  the  lease  to  her,  inconsistent  with  this  statement. 
For  all  that  appears  in  it,  the  $50  there  referred  to  as  paid  "  on 
account  of  said  rent,"  may  have  referred  to  the  first  month's 
rent,  and  the  placing  of  the  note  as  security  may  have  been, 
for  all  that  appears  to  the  contrary  in  the  writing,  as  security 
for  the  first  month's  rent.  Upon  this  evidence,  Emberson  took 
the  note  as  collateral  security  for  the  pavment  of  that  month's 
rent,  and  the  rent  having  been  paid  before  the  month  was  out, 
he  should  have  returned  the  note  to  Miss  Baxter,  and  had  no 
right  to  transfer  it  to  the  plaintiff  McAdam.  As  McAdam 
took  it  before  maturity,  without  any  knowledge  of  these  circum- 
stances, and  gave  value  upon  it  to  the  amount  of  $50,  he  was 
entitled  to  recover  to  that  amount. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered,  unless  he  consents  that  the  verdict  be  reduced  to  $50, 
and  affirmed  for  that  amount. 
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ROBINSON,  J. — Plaintiff  claims  as  bona  fide  holder  of  the 
note  in  suit,  as  purchaser  for  value  before  maturity  from  one 
Emberson,  to  whom  it  was  originally  made.  As  a  bona  fide 
advancer  of  $50  thereon,  he  undoubtedly  is  such.  As  to  the 
excess,  he  merely  accepted  it  in  payment  of  an  antecedent  debt, 
and  to  that  extent  it  is  defensible  for  or  by  reason  of  any  legal 
offset,  or  other  legal  or  equitable  defense  that  existed  when  in 
Emberson's  hands. 

Emberson  took  the  note  from  Anna  L.  Baxter,  with  defend- 
ant's accommodation  indorsement,  upon  the  consideration  ex- 
pressed in  the  lease  he  executed  to  her,  and  for  the  purposes 
therein  stated,  to  wit,  as  security  for  the  entire  five  months' 
rent  to  accrue  thereon.  Were  the  controversy  between  him 
and  her,  the  stipulations  in  the  written  lease  would  control  and 
debar  any  parol  testimony  of  any  different  intent  from  that  so 
expressed.  But  the  note  had  no  validity  in  her  hands.  It  was 
indorsed  by  defendant  with  a  view  to  its  being  delivered  to 
Emberson  as  collateral  security  for  some  of  the  obligations  of 
Miss  Baxter  to  him.  It  was  well  understood  that  as  between 
the  defendant  and  Emberson,  they  were  primary  contracting 
parties  as  creditor  and  surety,  and  the  latter  was  bound  to  dili- 
gence and  inquiry  in  ascertaining  the  extent  to  which  the  de- 
fendant, as  a  general  accommodation  indorser  on  the  note  of 
the  principal  debtor,  and  on  an  obligation  of  so  indefinite  a 
character,  had  agreed  to  be  bound  in  the  use  of  the  note  by  the 
maker.  The  lack  of  any  precision  or  definiteness  as  to  the 
terms  upon  which  indorsement  was  made  by  a  person  known  to 
be  a  mere  surety  calls  for  diligence  upon  the  part  of  the  person 
accepting  such  security  from  the  maker,  as  to  the  precise  terms 
upon  which  such  indorsement  was  made  for  his  benefit.  As  he 
becomes  the  primary  creditor  or  party  with  whom  any  valid 
contract  was  made,  he  cannot  assert  his  position  as  a  bona  fide 
creditor  for  value  founded  upon  any  other  agreement  with  the 
principal  debtor. 

Being  a  party  to  the  original  suretyship,  he  was  limited  to 
the  precise  terms  upon  which  it  was  made  and  delivered  by  the 
defendant.  His  failure  to  communicate  with  the  defendant, 
and  to  agree  with  him  as  to  the  terms  upon  which  the  accom- 
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modation  indorsement  was  made,  formed  no  basis  for  the 
claim  that  he  became  subsequently,  through  confidence  in  the 
principal  debtor,  the  ~bona  fide  holder  of  the  obligation 
upon  different  and  enlarged  terms.  In  the  present  case  the 
minds  of  the  creditor  and  accommodation  indorser  never  met 
upon  any  such  enlarged  agreement  that  the  note  should  stand 
as  security  for  the  whole  five  months'  rent ;  and  the  obliga- 
tions of  the  defendant  as  such  surety  (except  as  to  the  $50  ad- 
vanced on  the  note  before  maturity)  cannot  be  enlarged  or 
extended  so  as  to  give  any  right  of  recovery  by  Emberson  or 
plaintiff  as  his  assignee,  upon  any  principle  converting  the 
rights  of  the  former  into  that  of  a  bona  fide  holder  of  the  note 
for  value  before  maturity.  While  concurring  in  other  views 
expressed  by  my  associate,  I  have  to  add  these  as  grounds  for 
my  decision  jn  a  like  result  to  that  arrived  at  by  them. 

LARREMORE,  J.,  concurred  in  the  opinion  of  DALY,  Ch.  J. 


THE  ANDES  FIRE  INSURANCE  COMPANY  OF  CINCINNATI,  OHIO, 
against  JOHN  LOEHR. 

(Decided  June,  1875.) 

A  policy  of  fire  insurance  contained  a  clause  declaring  that  it  waa  "  understood 
and  agreed,  as  one  of  the  conditions  of  this  policy,  that  the  person  or  persons, 
if  any,  other  than  the  assured,  who  have  procured  this  insurance  to  be  taken 
by  this  company,  shall  be  deemed  the  agent  or  agents  of  the  assured,  and  not 
of  this  company,  in  any  and  all  transactions  relating  to  this  insurance :"  Held, 
that  one  who  was  employed  by  the  insurance  coirpany  as  a  surveyor  and 
solicitor,  and  who  procured  the  defendant  to  insure  in  the  company,  did  not 
come  within  the  meaning  of  this  clause,  and  was  to  be  regarded  as  the  agent 
of  the  company. 

APPEAL  by  defendant  from  a  judgment  of  this  court  en- 
tered on  the  verdict  of  a  jury  after  a  trial  before  Judge  LARRE- 
MORE, and  also  from  an  order  denying  a  motion  for  a  new  trial. 
The  action  was  brought  to  recover  from  the  defendant  the 
amount  of  a  premium  on  a  fire  insurance  policy  issued  by  the 
plaintiff  to  the  defendant. 
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The  defendant  pleaded  payment  and  showed  on  the  trial, 
without  contradiction,  that  he  had  paid  the  premium  to  one 
Teale,  through  whom  his  insurance  with  the  plaintiff  had  been 
negotiated.  The  plaintiff  claimed,  however,  that  Teale  had  no 
authority  to  receive  the  money,  and  had  never  paid  it  over. 
The  policy  contained  this  clause : 

"  It  is  understood  and  agreed,  as  one  of  the  conditions  of 
this  policy,  that  the  person  or  persons,  if  any,  other  than  the 
assured,  who  have  procured  this  insurance  to  be  taken  by  this 
company,  shall  be  deemed  the  agent  or  agents  of  the  assured, 
and  not  of  this  company,  in  any  and  all  transactions  relating  to 
this  insurance." 

There  was  evidence  given  on  the  trial  (which  is  detailed  in 
the  opinion)  to  show  that  Teale  was  in  the  employ  of  the 
plaintiff'.  The  Judge  submitted  only  one  question  to  the  jury, 
viz.,  whether  Teale  ever  paid  the  premium  to  the  company,  and 
on  this  point  the  jury  found  against  the  defendant. 

John  A.  Foster,  for  appellants. 
Miron  Winslow,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  was  not  within  the 
meaning  of  this  clause  in  the  policy,  the  "  procuring  of  the  in- 
surance by  a  person  other  than  the  insured,"  if  Teale  was  in  fact 
the  agent  of  the  plaintiffs.  It  would  then  be  the  plaintiff  who 
procured  the  insurance.  Qui  facit  per  alium,  facit  per  se. 
Teale  assumed  to  act  for  the  plaintiffs  when  he  called  upon  the 
defendant.  He  testified  that  he  was  serving  at  that  time  in  the 
plaintiff's  company  in  the  capacity  of  surveyor  and  solicitor, 
which  latter  term  I  suppose  means,  in  connection  with  insur- 
ance, one  whose  occupation  it  is  to  get  persons  to  insure  in  the 
company  by  whom  he  is  employed.  The  plaintiffs  are  a  foreign 
corporation  doing  business  in  this  State,  and  they  had  an  office 
both  in  Brooklyn  and  New  York.  He  was  employed  in  the 
Brooklyn  office,  and  his  salary  was  paid  .to  him  there  by  an 
agent  of  the  company.  The  application  for  this  insurance,  he 
says,  was  made  by  him,  as  I  understand  his  testimony,  at  the 
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office  in  Brooklyn,  and  was  turned  over  to  the  New  York  office, 
from  which  the  policy  was  issued.  If  this  statement  was  truer 
and  he  was  an  employee  of  the  company,  the  company  by  giv- 
ing him  the  policy  to  take  to  the  defendant,  held  him  out  to  the 
defendant  as  their  agent,  and  where  that  is  the  case  the  princi- 
pal is  responsible  for  the  misconduct,  negligence  or  fraud  of  the 
agent  whilst  acting  as  Teale  was,  within  the  scope  of  his  au- 
thority. 

The  defendant  did  not  apply  for  the  insurance,  but  Teale 
came  to  him  and  solicited  it  on  behalf  of  the  company.  The 
defendant  preferred  to  run  the  risk  of  fire  rather  than  pay  the 
high  rate.  He  had  paid  seven  per  cent,  in  another  company, 
and  Teale  replied,  "  I  think  we  will  take  you  cheaper  ;  I  think 
we  will  take  you  for  about  five  per  cent."  Whereupon  defend- 
ant agreed  to  take  a  policy  from  the  company  at  five  per  cent. 
When  Teale  brought  him  the  policy,  the  defendant,  who  was  a 
German  and  not  able  either  to  read  or  write  English  well,  asked 
him  the  name  of  the  president  to  whose  order  the  check  was  to- 
be  drawn  for  the  payment  of  the  insurance.  If,  he  testified,, 
he  could  have  read  the  policy,  he  would  have  taken  it  and  found 
the  president's  name.  Teale,  when  the  defendant  as  stated 
asked  the  president's  name,  said  "  give  me  a  blank  check  and 
I  will  fill  it  in  myself  ; "  which  the  defendant  did,  and  Teale 
drew  the  check  payable  to  his  own  order,  and  the  defendant 
signed  it,  after  asking  him  particularly  if  the  name  inserted  was 
the  name  of  the  president,  to  which  Teale  answered  "  Yes,"' 
and  he  thereby  obtained  the  money  which  the  plaintiffs  claim 
he  never  paid  to  them. 

Two  of  the  plaintiffs'  agents  testified  that  they  were  the  only 
authorized  agents  of  the  plaintiffs  in  the  city  of  New  York,  and 
that  Teale  was  never  employed  by  the  company  in  any  capacity. 
But  this  was  not  conclusive.  Teale  testified  that  he  was  em- 
ployed and  paid  in  the  Brooklyn  office,  by  Lemuel  Freeman, 
agent  of  the  company,  and  if  he  was  employed  in  that  office  as 
surveyor  and  solicitor,  and  brought  the  application  there,  which 
the  office  turned  over  to  New  York,  it  would  make  no  difference 
as  to  the  defendant's  responsibility.  At  all  events  it  was  a, 
question  of  fact  for  the  jury,  which  the  Judge  took  from  themr 
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under  the  impression  that  it  was  immaterial  whether  Teale  was 
an  employee  of  the  company  or  not.  This  I  think  was  erro- 
neous. In  my  judgment  it  was  the  turning  point  in  the  case, 
and  a  new  trial  should  be  granted,  costs  to  abide  the  event. 

LOEW  and  J.  F.  DALY,  JJ.,  concurred. 

A  motion  for  a  reargument  was  made  by  the  plaintiffs' 
counsel,  on  which  the  opinion  below  was  delivered. 

Miron  Window,  for  motion. 
John  A.  Foster,  opposed. 

J.  F.  DALY,  J. — Although  defendant  did  not  formally  re- 
quest the  learned  judge  who  tried  the  cause  to  submit  to  the 
jury  the  question  whether  Teale  was  acting  as  the  agent,  or  was 
the  agent  of  plaintiff  in  delivering  the  policy  and  receiving  the 
premium,  and  did  not  except  to  the  charge  for  leaving  but  the 
single  question  of  payment  to  the  Standarts  to  the  jury,  yet,  as 
this  case  comes  before  us  on  appeal  from  the  order  refusing  a 
new  trial,  as  well  as  from  the  judgment,  we  may  look  into  the 
whole  case  to  ascertain  if  injustice  has  been  done  by  a  failure  to 
submit  to  the  jury  questions  proper  for  them  to  pass  upon 
(Keyes  v.  Devlin,  3  E.  D.  Smith,  523 ;  Maier  v.  Romans,  4 
Daly,  168). 

I  think  the  question  should  have  been  submitted  to  the  jury 
as  to  the  agency  of  Teale.  The  policy  contained  a  clause  that 
u  the  person  or  persons  other  than  the  assured,  who  have  pro- 
cured this  insurance  to  be  taken  by  this  company,  shall  be 
deemed  the  agent  or  agents  of  the  assured,  and  not  of  this 
company  in  any  and  all  transactions  relating  to  this  insurance." 
The  plaintiff  is  a  foreign  insurance  company  having  duly  ap- 
pointed agents,  in  this  city  H.  D.  &  C.  "W.  Standart,  and  in 
Brooklyn  Lemuel  Freeman.  The  Brooklyn  and  New  York 
offices  were  distinct  and  independent  of  each  other.  John  P. 
Teale  was  employed  in  the  Brooklyn  office  by  Lemuel  Freeman, 
the  agent  of  the  company,  in  the  capacity  of  surveyor  and  so- 
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licitor  for  the  company,  and  was  paid  a  salary.  The  duties  of 
surveyor  need  no  explanation,  but  plaintiff's  counsel  insists  that 
there  is  no  such  office  as  solicitor,  and  no  description  of  the 
duties  or  powers  of  such  an  officer  in  the  case.  The  term, 
however,  as  that  of  an  employee  of  the  company,  is  used  by 
the  witness  Teale  in  describing  his  position  in  the  Brooklyn 
office,  and,  what  is  significant,  is  used  by  the  regular  agent, 
C.  W.  Standart,  in  his  denial  of  Teale's  agency.  He  says  : 
"  Teale  was  not  in  the  employ  of  the  company,  or  ourselves,  as 
surveyor  or  solicitor."  The  name  evidently  refers  to  the  nature 
of  his  duties  and  the  expression  "  soliciting,"  as  applied  to  the 
endeavors  of  the  agents  of  insurance  companies  to  induce  people 
to  insure  with  them,  has  found  its  way  into  the  books  (Insur- 
ance Co.  v.  Wilkinson,  13  Wall.  222).  The  witness,  Teale,  waa 
not  examined  by  either  side  as  to  the  nature  of  his  duties  as  so- 
licitor, nor  as  to  his  appointment  as  such,  and  the  use  of  the 
term  without  question  by  both  parties  on  the  trial,  together  with 
his  own  uncontradicted  evidence  of  his  employment  as  such  by 
the  lawful  agent  of  the  company  in  Brooklyn,  satisfies  me  that 
the  office  and  duties  of  "  solicitor"  of  the  Andes  Fire  Insurance 
Company  was  conceded  on  the  trial.  There  is  no  denial  in  the 
case  that  he  was  the  authorized  solicitor  for  the  company  em- 
ployed by  the  Brooklyn  agent.  If,  in  the  performance  of  hi& 
duties,  he  solicited  insurance  from  the  defendant,  his  acts  would 
be  the  acts  of  the  company,  and  if,  in  pursuance  of  an  arrange- 
ment to  insure  the  defendant,  he  went  to  the  office  of  the  com- 
pany, and  put  in  the  application  of  defendant,  he  did  not  thereby 
become  the  agent  of  the  defendant,  notwithstanding  the  clause 
in  the  policy,  for  the  defendant  was  dealing  as  directly  with  the 
company  in  agreeing  with  Teale,  as  if  he  were  making  such 
agreement  with  Freeman  the  general  agent,  since  Teale  was 
acting  within  the  scope  of  his  authority  to  solicit  the  insurance, 
apply  to  the  office  for  the  policy,  and  deliver  it  to  the  defendant, 
all  of  these  acts  being  but  one,  viz.,  the  insuring  of  defendant 
according  to  the  bargain  or  agreement  made  with  him. 

But  it  is  said  that  Teale,  who  was  employed  by  the  Brooklyn 
agent,  exceeded  his  authority  in  coming  to  New  York  to  solicit 
for  the  company  here,  and  consequently  did  not  act  for  the 


110  COUET  OF  COMMON  PLEAS. 


The  Andes  Fire  Insurance  Company  of  Cincinnati,  Ohio,  v.  Loehr. 


company  in  putting  in  an  application  for  defendant  in  the  New 
York  office.  The  answer  to  this  objection  is  :  that  Teale  swears 
generally  that  he  was  "  in  the  employ  of  the  Andes  as  surveyor 
and  solicitor,"  and  there  is  no  proof  that  his  authority  was  lim- 
ited to  Brooklyn  ;  that  defendant  had  no  notice  of  any  such 
limitation  of  Teale's  authority,  while  he  was  told  positively  by 
Teale  that  he  "  was  engaged  in  the  Andes  Company  ;  "  that  to 
hold  that  the  agents  of  the  plaintiff,  by  soliciting  insurance  and 
then  making  the  application  in  neighboring  offices,  not  their 
own,  constituted  them  the  agents  of  the  assured,  would  be  suf- 
fering the  company  to  use  the  clause  in  its  policy  designed  to 
protect  them  against  strangers  as  an  instrument  by  which  they 
might  defraud  the  public,  and,  finally,  that  the  evidence  of 
plaintiff's  witness,  H.  D.  Standart,  that  he  signed  the  policy  and 
after  that  it  "  went  right  along  in  the  regular  run  of  business," 
was  evidence  that  it  was  delivered  to  defendant  by  Teale  in  the 
regular  course  of  plaintiff's  business.  This,  coupled  with  the 
fact  that  plaintiff's  New  York  agents  delivered  the  policy  to 
Teale  to  deliver  to  defendants  in  March,  and  made  no  demand 
for  the  premium  until  October  —  seven  months  afterwards  — 
were  matters  which  should  have  been  left  to  the  jury  on  the 
main  question. 

I  have  not  referred  to  evidence  given  by  plaintiff's  witness 
conflicting  with  the  testimony  to  which  allusion  has  been  made 
by  me,  because  that  conflict  merely  carried  the  question  to  the 


I  am  in  favor  of  reversal  and  a  new  trial,  as  formerly  or- 
dered by  the  general  term  when  this  case  was  originally  sub- 
mitted. 

CHAS.  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Ordered  accordingly. 
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IN  THE  MATTER  or  THE  PETITION  OF  WILHELMINA  FENCKE. 

(Decided  April  Bth,  1875.) 

This  court  has  power,  on  motion,  to  compel,  in  a  summary  manner,  an  attorney 
to  pay  over  to  a  client  money  collected  by  him  in  a  suit  in  the  court,  and  if 
the  attorney  claim  a  lien  upon  the  sum  for  professional  services  rendered  to  the 
client,  he  is  not  entitled,  as  a  matter  of  right,  to  a  trial  by  jury  in  respect  to 
his  claim,  but  the  court  has  power  to  order  a  reference  to  determine  how  much 
is  due  him  for  such  services,  and  on  the  confirmation  of  the  referee's  report 
showing  a  balance  due  to  the  client,  the  attorney  will  be  ordered  to  pay  it 


APPEAL  from  order  of  this  court,  made  at  special  term 
by  Judge  ROBINSON,  requiring  John  H.  Cornell,  an  attorney  of 
the  court,  to  pay  over  to  the  petitioner  the  sum  of  $1,445  45, 
and  also  to  pay  $238  20  costs  and  disbursements  of  the  proceed- 
ing, with  interest,  within  twenty  days  from  the  service  of  the 
order. 

By  the  petition,  to  which  Mr.  Cornell  made  no  answer  by 
affidavit  or  otherwise,  it  appears  that  the  petitioner  employed 
him  as  her  attorney,  to  appear  for  her  in  an  action  for  the  parti- 
tion of  real  property  in  which  she  had  an  interest ;  that  Cornell. 
as  her  attorney,  received  from  the  referee  in  the  partition  suit, 
after  sale,  $1,569  08  as  the  petitioner's  share  in  the  proceeds, 
and  $1,096  costs  and  allowance,  on  the  28th  and  19th  days  of 
July,  1873,  respectively ;  that  petitioner  applied  to  Cornell  re- 
peatedly, from  August  1st  to  August  25th,  1873,  to  know 
whether  he  had  received  any  money  from  the  sale  of  the  prem- 
ises in  partition,  and  was  informed  by  him  that  he  had  not ; 
that  petitioner  learned  from  the  referee  on  August  27th,  1873, 
of  the  payments  to  Cornell,  and  on  the  30th  day  of  August, 
1873,  went  to  Cornell's  office,  saw  his  clerk,  Mr.  Baab  (Cornell 
being  absent),  and  was  informed  by  the  clerk  that  Mr.  Cornell 
was  very  much  astonished  to  find  that  she  expected  to  receive 
any  of  the  purchase  money  of  the  said  premises ;  that  she 


112  COURT  OF  COMMON  PLEAS. 

In  the  Matter  of  the  Petition  of  Wilhelmina  Fincke. 

should  not  expect  one  penny  ;  that  she  must  be  satisfied  if  Mr. 
Cornell  did  not  charge  her  more ;  that,  for  the  last  three  years, 
Mr.  Cornell  had  not  received  any  money  from  her ;  and  that 
said  Cornell  had  requested  him  (the  clerk)  to  say  so  to  petitioner; 
that,  for  four  years  past  or  more,  Cornell  had  been  the  legal 
adviser  of  petitioner  and  her  husband,  and  had  acted  as  attor- 
ney and  counsel  for  her  husband  and  herself,  and  had  been  paid, 
since  August  2d,  1869,  for  such  services,  at  least  $1,485  60  in 
cash,  and  that  petitioner  had  never  agreed  with  Cornell  that  any 
part  of  the  proceeds  of  the  sale  in  partition  should  be  applied 
in  payment  for  services  rendered  by  him,  or  should  be  disposed 
of  in  any  other  way  than  by  payment  of  the  whole  amount  to 
the  petitioner. 

On  this  petition  Chief  Justice  DALY  made  an  order  requir- 
ing Cornell  to  show  cause,  at  a  special  term  on  a  day  and  hour 
named,  why  the  prayer  of  the  petition  (that  Cornell  pay  over 
to  her,  or  to  her  attorneys,  the  said  sum  of  $1,569  08,  with  in- 
terest, and  the  costs  of  the  proceedings)  should  not  be  granted, 
and  why  the  petitioner  should  not  have  such  other  and  further 
relief  as  might  be  just  in  the  premises. 

On  the  return  day  of  the  order  to  show  cause  Cornell  ap- 
peared, and  an  order  was  made  by  the  court  (Chief  Justice 
DALY)  (Cornell  opposing),  referring  it  to  William  Mitchell  as 
referee,  to  ascertain  and  report  the  truth  of  the  allegations  of 
the  petition,  and  to  ascertain  and  report  the  amount  of  moneys, 
belonging  to  the  petitioner  then  in  the  hands  of  said  Cornell, 
and  the  time  of  receiving  the  same,  and  to  ascertain  and  report 
whether  the  said  Cornell  had  any  lien  upon  said  moneys  in  his. 
favor,  and,  if  any,  the  extent  and  nature  of  such  lien. 

The  referee  reported,  among  other  things,  that  Cornell  had 
received  the  sums  at  the  dates  set  forth  in  the  petition,  viz.  : 
$1,569  08,  the  share  of  the  petitioner  in  the  sale  in  partition, 
and  $1,000  allowed  to  the  petitioner  and  her  husband,  and  $96, 
the  taxable  costs ;  that  the  petitioner  had  called  on  him  for  the 
amount  coming  to  her,  and  he  had  "  refrained  from  telling  her 
he  had  received  the  money,  and  some  time  afterwards  he  claimed 
that  he  was  entitled  to  the  whole  for  services  rendered  by  him ;" 
that  the  referee  had  taken  evidence  as  to  what  services  were 
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rendered  by  Cornell  to  the  petitioner,  and  what  they  were 
worth  ;  that  the  services  in  the  partition  suit  were  worth  $600, 
besides  the  adjusted  costs,  $96,  and  his  services  in  all  other 
matters,  over  and  above  payments  made  by  the  petitioner  to 
him,  were  worth  $618  10,  making  in  all  $1,314  10;  and  that  he 
had  a  lien  to  that  amount  on  the  $2,665  08  received  by  him  in 
the  partition  suit,  and  that  the  difference,  or  $1,350  98,  with 
interest  from  September  1,  1873,  was  due  from  him  to  the 
petitioner. 

Thereupon,  by  order  made  at  special  term,  the  court  ordered 
that  the  said  Cornell  pay  over  to  petitioner  $1,455  45%  the 
amount  so  reported  due,  and  interest,  and  also  $238  20,  the 
costs  and  disbursements  of  these  proceedings,  being  together 
$1,693  65,  with  interest  from  the  date  of  the  order.  The  said 
Cornell  having  filed  exceptions  to  the  referee's  report,  they 
were  argued,  and  the  report  confirmed  in  and  by  the  said  order.. 

The  parties  stipulated  that  upon  this  appeal  no  question 
should  be  raised,  except  as  to  the  power  of  the  court  to  make 
the  order  of  reference ;  that  no  question  should  be  raised  that 
the  evidence  before  the  referee  did  not  support  the  allegations 
of  the  petition  ;  that  it  is  conceded  that  the  order  of  reference 
was  duly  served  on  Cornell,  and  that  he  did  not  appeal  there- 
from ;  that  he  appeared  before  the  referee,  and  did  not  object 
to  the  validity  of  the  order  or  to  the  jurisdiction  of  the  referee ; 
that  he  brought  in  before  the  referee  an  account  in  his  favor 
against  the  petitioner  of  about  fifty  distinct  items,  which  ac- 
count was  examined  by  the  referee  at  the  request  of  Cornell, 
who  offered  it  as  a  counter-claim  to  the  claim  of  the  plaintiff. 

Malcolm  Campbell,  for  appellant.  The  court  had  no  power 
to  try  in  a  summary  way  upon  motion,  the  questions  of  fact 
presented  for  determination  upon  the  plaintiff's  motion  on  the 
original  order  to  show  cause. 

We  do  not  deny  the  summary  jurisdiction  of  the  court  over 
its  attorneys,  and  their  power  to  compel  an  attorney  on  motion 
to  pay  over  to  his  client  money  collected  by  him  for  the  client, 
where  there  are  no  facts  in  dispute,  and  any  claim  he  may 
make  to  the  money  presents  simply  a  question  of  fact,  though 
VOL.  VI.— 8 
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such  a  claim  be  made  in  good  faith,  as  in  Bowling  Green  Sav- 
ings Bank  v.  Todd  (52  ~N.  Y.  489),  or  where  (as  before  the 
Code)  the  amount  of  his  claim  can  be  ascertained  by  the  taxa- 
tion of  his  costs  as  fixed  by  statute,  or  even  where  it  is  evident 
that  his  claim  to  the  money  is  fraudulent  and  made  in  bad 
faith,  especially  where  the  attorney  is  insolvent.  But  we  con- 
tend that  where,  as  in  this  case,  the  attorney's  claim  to  the  money 
is  made  in  good  faith,  the  court  has  no  such  power  or  juris- 
diction over  him,  but  the  client's  only  remedy  is  by  action,  and 
the  attorney  has  an  absolute  right  to  a  trial  of  his  claim  by  a 
court  and  jury. 

There  are  many  cases  where,  in  the  course  of  proceedings  in 
an  action,  the  misconduct  of  the  attorney  conducting  them  is  de- 
veloped, and  the  court  has  ordered  him  to  pay  costs  incurred. 
But  in  those  cases  the  court  had  the  power  to  decide  the  ques- 
tions, which  were  questions  of  practice  arising  on  motions,  in  a 
summary  way,  and  impose  costs  against  the  party  in  the  wrong ; 
and  the  attorney  conducting  the  proceedings  appearing  to  have 
been  guilty  of  some  misconduct,  the  court  has  ordered  him  to  pay 
the  costs.  (Rex  v.  Tew,  1  Sayer,  50  ;  Rex  v.  Bennett,  Id.  169  ; 
Mordecai  v.  Solomon,  Id.  172,  are  cases  illustrative  of  this.) 
But  whenever  the  court  has  been  asked  to  determine  any  ques- 
tion of  fact  between  the  attorney  and  client,  properly  determin- 
able  in  an  action,  the  court  has  uniformly  refused  to  do  so, 
whenever  the  objection  has  been  taken  (Balsbaugh  v.  Frazer, 
7  Harris,  99  ;  Longworth  v.  Hardy,  2  Disney,  75  ;  In  re  Pas- 
chall,  10  Wall.  483  ;  Barkers  Case,  49  N.  H.  197,  198 ;  Bry- 
ants Case,  24  Id.  154 ;  Ilodson  v.  Terrall  (1833),  2  Dowling 
Prac.  Cases,  264  ;  Beal  v.  Langstaff,  2  Wilson,  371 ;  Matter  of 
Mavris,  2  Ad.  &  E.  582  ;  Dagby  v.  Keniths,  2  Barn.  &  Ad. 
411 ;  In  re  Lord,  2  Scott,  131 ;  In  re  Phillips,  3  Jurist,  470  ; 
Brazier  v.  Bryant,  2  Dowl.  P.  C.  600 ;  Meigs  v.  Binns,  3 
Scott,  52;  In  re  Jones,  1  Chitty,  651 ;  Merrifield's  Law  of 
Att'ys,  92 ;  Duncan  v.  Yancey,  1  McCord  Rep.  149  ;  Cul- 
linaford  v.  Warren,  8  Barn.  &  Cress.  220  ;  6  Modern,  16 ;  Pitt 
v.  Yalden,  4  Burr.  2060 ;  Barker  v.  Butler,  2  W.  Blackstone, 
780;  Hyrnan  v.  Washington,  2  McCord,  493;  Haight  v.  Hoi- 
comb,  16  How.  Pr.  173 ;  Fox  v.  Fox,  24  How.  Pr.  409). 
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The  right  to  a  jury  trial  being  a  constitutional  privilege,  and 
going  to  the  jurisdiction,  could  not  be  waived  (Dudley  v. 
Mayhew,  3  N.  Y.  9  ;  Stevens  v.  Phoenix  Insurance  Co.  41  Id. 
149  ;  Moonqy  v.  Hudson  R.  R.  R.  Co.  3  Daly,  105 ;  People 
v.  Brennan,4:5  Barb.  345). 

Edward  E.  Sprague,  for  respondent.  The  jurisdiction  of 
the  court  over  its  attorneys  may  be  exercised  on  motion 
(Howling  Green  Savings  Bank  v.  Todd,  52  jS".  Y.  489 ;  Barry 
v.  Whitney,  3  Sandf .  696  ;  Grants  Case,  8  Abb.  Pr.  357 ; 
Hess  v.  Joseph,  7  Rob.  609,  610 ;  Ex  parts  Ketchum,  4  Hill, 
564,  565  ;  Saxton  v.  Wyckoff,  6  Paige,  182  ;  Wilmerdings  v. 
Fowler,  14  Abb.  Pr.  1ST.  S.  249 ;  Merritt  v.  Lambert,  10  Paige, 
352). 

The  jurisdiction  being  established,  the  power  of  the  court 
to  refer  the  issues  between  the  parties  cannot  be  questioned 
upon  this  appeal.  The  question  should  have  been  raised  by  an 
appeal  from  the  order  of  reference  (Porter  v.  Parmly,  Sup. 
€t.  Gen.  T.  Dec.  1874 ;  Dwight  v.  St.  John,  25  K  Y.  203  ; 
Kane  v.  Whittick,  8  Wend.  219-232).  Mr.  Cornell  having  ap- 
peared before  the  referee,  and  proceeded  with  the  reference 
without  protest  or  objection,  and  having  established  a  lien  in 
his  favor  upon  the  moneys  described  in  the  petition,  which  lien 
is  allowed  by  the  referee,  and  having  filed  and  argued  excep- 
tions to  the  referee's  report,  must  be  deemed  to  have  submitted 
himself  to  the  jurisdiction  of  the  referee,  and  cannot  now  dis- 
pute the  validity  of  the  order  of  reference  ( Ubsdell  v.  Root, 
3  Abb.  Pr.  142 ;  Radway  v.  Graham^  4  Id.  168  ;  Kane  v. 
Whittick,  8  Wend.  219-232;  Atkinson  v.  Manks,  I  Cow.  691, 
709 ;  Porter  v.  Parmly,  above  cited).  The  cases  cited  by 
-appellant  are  cases  where  the  court  had  no  jurisdiction.  The 
order  of  reference  was  right  and  proper.  The  court  had 
the  right  to  refer  the  issues  (Dwight  v.  St.  John,  25  N".  Y.  203.) 
Such  is  the  established  practice  in  cases  of  this  kind.  (Barry 
v.  Whitney,  3  Sandf.  696  ;  Grant's  Case,  8  Abb.  Pr.  357 ; 
The  People  v.  Smith,  3  Caines,  221 ;  Sam.e  v.  Brotherson,  36 
Barb.  662;  Wilmerdings  v.  Fowler,  15  Abb.  Pr.  N.  S.  86, 
93 ;  Merritt  v.  Lambert,  10  Paige,  252).  If  the  papers  in 
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these  proceedings  had  been*  entitled,  as  they  might  properly 
have  been,  in  the  partition  suit  in  which  the  money  was  col- 
lected, this  order  of  reference  would  be  strictly  within  the  pro- 
visions of  the  Code  (§  271,  subd.  3).  It  can  make  no  difference 
that  they  were  not  so  entitled  (Code,  §  406).  The  only 
method  of  determining  the  issues  between  these  parties  was  by 
a  reference.  Mr.  Cornell's  account  against  the  petitioner  con- 
sisted of  fifty  distinct  items.  If  the  petitioner  had  proceeded 
by  action,  a  reference  would  have  been  ordered. 

JOSEPH  F.  DALY,  J. — The  only  question  raised  on  this  ap- 
peal, pursuant  to  the  stipulation,  viz.,  as  to  the  power  of  the 
court  to  make  the  order  of  reference,  involves  the  inquiry :  1st, 
As  to  the  jurisdiction  of  the  court  to  entertain  this  application 
for  summary  relief  ;  and  2d,-  As  to  the  practice. 

The  late  case  of  The  Bowling  Green  Savings  Bank  v.  Todd 
(52  N.  Y.  489),  settles  in  this  State  all  question  as  to  the  power 
of  the  court  to  compel,  in  a  summary  manner,  the  payment  by 
an  attorney  to  his  client,  of  moneys  collected  by  the  former  for 
the  latter.  The  view  taken  by  the  learned  judge  at  special 
term,  who  made  the  order  appealed  from,  and  set  forth  in  his 
opinion,  is  thus  confirmed  by  the  authority  and  reasoning  of  the 
highest  tribunal  in  the  State,  and  makes  it  unnecessary  for  us 
to  examine  the  case  of  Pascal  (10  Wallace,  491),  since  the  Court 
of  Appeals,  reviewing  that  authority,  reaffirms  the  doctrine 
which  has  always  prevailed  in  our  courts,  that  a  client  may 
compel  payment  of  moneys  collected  for  him  by  his  attorney, 
by  motion,  and  shall  not  be  remitted  to  his  action  at  law,  even 
where  the  attorney  in  good  faith  claims  a  lien  upon  the  fund 
for  his  services  (3  Sandf.  696  ;  4  Hill,  564,  565  ;  6  Paige,  182  ; 
5  Id.  311 ;  10  Paige,  352  ;  8  Abb.  Pr.  357;  14  Abb.  Pr.  N.  S. 
249). 

As  to  the  reference  to  ascertain  the  truth  of  the  matters 
alleged  in  the  petition  and  the  extent  of  the  attorney's  lien,  it 
was  strictly  in  accordance  with  the  practice  established  by  many 
precedents  (3  Sandf.  696 ;  8  Abb.  357 ;  15  Abb.  Pr.  K  S.  86, 
93  ;  3  Caines,  221 ;  36  Barb.  662),  and  affords  the  only  satisfac- 
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tory  mode  of  ascertaining  the  facts  upon  which  the  order  of  the 
«ourt  is  to  be  based. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

LOEW  and  LAEREMOEE,  JJ.,  concurred. 
Ordered  accordingly. 


CARLISLE  NORWOOD,  JR.,  AND  ANOTHER,  against  RICHARD  G. 

BARCALOW. 

(Decided  June  28th,  1875.) 

The  defendant  applied  to  a  savings  bank  in  the  city  of  New  York  for  a  loan  of 
money  upon  the  security  of  a  mortgage  on  real  estate,  and  was  promised  the 
loan  in  case  his  title  to  the  real  estate  proved  satisfactory.  He  was  referred  to 
the  plaintiffs  who  were  the  bank's  regular  attorneys,  and  called  upon  them,  and 
left  with  them  his  abstract  and  muniments  of  title,  and  the  plaintiffs  thereupon 
•examined  the  title  and  rejected  it :  Held,  that  the  relation  of  attorney  and 
client  did  not  exist  between  the  plaintiffs  and  defendant,  and  that,  in  the 
.absence  of  an  express  contract,  or  of  proof  of  a  custom  that  in  such  a  case,  the 
person  applying  for  a  loan  should  pay  the  expenses  of  examining  his  title,  the 
•defendant  was  not  liable  therefor  to  the  plaintiffs. 

APPEAL  by  plaintiffs  from  a  judgment  of  the  general  term 
of  the  Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  on  the  verdict  of  a  jury  rendered  by 
direction  of  a  judge  of  that  court  at  trial  term. 

The  plaintiffs  were  attorneys  at  law  and  of  counsel  for  the 
Bowery  Savings  Bank.  The  defendant  applied  to  that  bank 
for  a  loan  upon  certain  real  estate,  which  the  bank  consented  to 
make  in  case  his  title  proved  satisfactory,  and  referred  the  de- 
fendant to  plaintiffs,  as  its  attorneys,  to  examine  the  title  of  the 
premises  upon  which  the  loan  was  to  be  made.  The  defendant 
•called  upon  and  left  with  the  plaintiffs  his  abstract  and  muni- 
ments of  title,  for  an  examination  thereof. 
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After  such  examination,  the  plaintiffs  declined  to  pass  the- 
title  to  said  premises,  on  account  of  an  alleged  defect  therein,, 
and  said  loan  was  never  made. 

Plaintiffs  then  brought  suit  to  recover  their  fees  for  the 
examination  of  said  title,  and  the  necessary  disbursements  in- 
curred therein. 

Carlisle  Norwood,  Jr.,  for  appellants. 
Albert  Cardoso,  for  respondent. 

LAREEMOKE,  J. — There  is  no  legal  principle  upon  which  thi& 
action  can  be  sustained.  The  plaintiffs  were  attorneys  of  the 
Bowery  Savings  Bank,  and  that  relation,  in  the  absence  of  any 
express  agreement,  was  incompatible  with  the  existence  of  any 
duty  which  they  owed  to  the  defendant. 

This  feature  of  the  case  distinguishes  it  from  the  class  of 
cases  upon  an  implied  assumpsit,  where  a  relation  exists  be- 
tween two  parties  which  involves  the  performance  of  a  duty  by 
one,  and  payment  or  recompense  by  the  other,  in  which  instance 
the  law  implies,  and  the  court  may  infer,  a  promise  (Ogden  v. 
Saunders,  12  Wheat.  341 ;  Jackson  v.  Executors  of  Le  Grange^. 
3  Johns.  201). 

But  the  evidence  in  this  case  warrants  no  such  inference. 
The  plaintiffs  were  employed  by  the  bank  to  discharge  a  certain 
duty  in  reference  to  the  safety  and  security  of  the  proposed 
loan.  It  would  have  been  competent  for  said  bank  to  have  ex- 
acted from  the  defendant  the  payment  of  the  fee  for  examina- 
tion of  the  title,  as  a  condition  precedent  to  said  loan,  but  there 
was  no  such  proof;  nor  was  any  general  usage  or  custom  as  to> 
the  payment  of  fees  in  such  cases,  shown  to  exist. 

The  conclusion  therefore  is  inevitable,  that  the  judgment 
appealed  from  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  and  ROBINSON,  J.,  concurred. 
Judgment  affirmed. 
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FEANCIS  DUPERAT  against  J.  W.  BEHAN. 

(Decided  May  20th,  1875.) 

Tie  plaintiff  had  bid  off  at  auction  from  the  corporation  of  the  city  of  New  York, 
a  lease  for  four  years  of  a  stand  in  the  Franklin  Market,  but  the  lease  had  not 
yet  been  made  to  him,  nor  had  he  complied  with  the  terms  of  sale,  so  as  to  en- 
title him  to  a  lease,  further  than  to  deposit  a  certain  proportion  of  the  price 
bid.  The  defendant  desired  to  obtain  the  lease,  and  agreed  in  writing  to  pay 
to  the  plaintiff  $350  in  case  he  bought  the  lease,  and  plaintiff,  in  consideration 
thereof,  refrained  from  putting  up  at  auction  his  right  to  the  lease,  as  he  had 
intended  to  do.  The  defendant  never  bought  the  lease,  but  afterwards  ob- 
tained from  the  corporation  a  lease  of  the  same  premises  for  eight  months. 
Held,  that  the  contingency  on  which  the  defendant  was  bound  to  pay  the  $350 
Lever  happened,  and  that  the  plaintiff  had  no  cause  of  action. 

APPEAL  by  defendant  from  a  judgment  of  the  general  term 
of  the  Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  on  the  verdict  of  a  jury.  The  facts 
are  fully  stated  in  the  opinion. 

A.  Oakey  Hall,  for  appellant. 
Kurzman  &  Teaman,  for  respondent. 

ROBINSON,  J. — Plaintiff,  prior  to  May,  1872,  occupied  prem- 
ises No.  39 £  South  street,  part  of  Franklin  Market,  in  this  city, 
as  a  restaurant,  under  a  lease  from  the  corporation  which  ex- 
pired May  1st,  1872.  A  new  lease  for  the  further  term  of  four 
years  had  been  put  up  at  public  auction  (L.  1857,  ch.  446, 
§  41)  and  sold  to  plaintiff,  but  until  May  25th,  1872,  he  had  not 
further  complied  with  the  terms  of  sale  than  to  pay  $350,  the 
percentage  required  by  the  terms  of  sale.  On  that  date,  pur- 
suant to  previous  public  notice,  he  sold  at  auction  his  stock  and 
fixtures,  but,  at  request  of  the  defendant,  withdrew  from  sale 
his  interest  in  the  renewable  lease,  or  the  acquiring  of  the  same 
under  the  circumstances  of  his  agreement  for  purchase,  to  wit, 
his  payment  of  part  of  the  purchase  money,  and  his  continuance 
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in  possession  as  purchaser,  in  consideration  of  which,  and  in 
contemplation  of  a  further  resale  of  such  renewed  lease,  de- 
fendant executed  a  written  agreement  as  follows :  "  New  York, 
May  25th,  1872.  This  is  to  certify  that  if  I  buy  the  lease  of 
the  store  No.  39^  South  street,  I  will  pay  F.  Duperat  the 
sum  of  $350,  in  lieu  of  rent  paid.  (Signed),  J.  W.  Behan." 

No  such  lease  was  afterwards  put  up  for  sale  by  the  corpora- 
tion, or  procured  by  the  defendant  by  purchase  or  otherwise, 
nor  was  any  right  to  any  such  lease  acquired  by  him.  In 
August,  1872,  he  obtained  from  the  corporation  a  lease  of  the 
premises  for  eight  months,  commencing  September  1st,  1872, 
at  a  yearly  rent  of  $1,300,  payable  quarterly.  It  is  manifest 
from  these  facts  that  the  express  condition  of  defendant's  obli- 
gation to  pay  the  $350,  never  happened,  as  he  never  obtained, 
by  purchase  or  otherwise,  any  such  four  years  lease  as  was  con- 
templated by  the  parties.  No  cause  of  action  was  shown,  and 
defendant  was,  for  that  reason,  entitled  to  judgment  in  his  fa- 
vor. Such  condition  and  relation  of  the  parties  being  unques- 
tionable, upon  the  case  presented,  the  judgment  should  be  re- 
versed absolutely. 

CHAKLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  concurred. 
Judgment  reversed. 


THE  PEOPLE  OF   THE    STATE    OF   NEW   YORK   against  HART 
ABRAHAMS  (principal)  AND  JULIUS  FIEGEL  (surety). 

(Decided  June  29th,  1875.) 

"Where,  after  a  recognizance  to  the  People  of  the  State  for  the  appearance  of  a 
prisoner  to  stand  his  trial  had  been  forfeited,  the  prisoner  was  arrested  on  a 
bench  warrant  and  entered  into  another  recognizance  w'.tli  the  same  surety,  and 
when  he  was  brought  up  for  trial,  the  complainant,  in  open  court,  abandoned  the 
prosecution,  and  by  the  consent  of  the  district  attorney  the  prisoner  was  dis- 
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charged,  and  it  did  not  appear  that  the  prosecution  was  prejudiced  by  the  de- 
lay caused  by  the  prisoner's  default :  Held,  that  it  was  a  proper  case  to  vacate 
the  judgment  entered  on  the  forfeited  recognizance. 

APPLICATION  to  discharge  judgment  on  forfeited  recogni- 
zance. 

JOSEPH  F.  DALY,  J. — After  the  forfeiture  of  the  bail,  the 
prisoner  Abrahams  was  rearrested  on  a  bench  warrant,  and  a 
new  recognizance  for  his  appearance  was  entered  into  by  the 
same  surety,  Julius  Fiegel.  The  prisoner  was  subsequently 
brought  up  for  trial,  when  the  complainant  abandoned  the 
prosecution  in  open  court,  and  by  consent  of  the  district  attor- 
ney the  prisoner  was  discharged. 

It  not  appearing  that  the  prosecution  was  prejudiced  by  the 
delay  of  three  months  caused  by  the  prisoner's  default,  under 
the  circumstances  I  am  in  favor  of  granting  the  application. 

CHARLES  P.  DALY,  Ch.  J.,  and  ROBINSON,  J.,  concurred. 
Application  granted. 


ROBERT   OGDEN    DOREMUS    against    THE    MAYOR,    ALDERMEN 
AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK. 

(Decided  June  28th,  1875.) 

Under  the  provisions  of  the  statute  (L.  1868,  c.  565)  fixing  the  compensation  of 
coroners  in  the  city  and  county  of  New  York,  by  which  all  fees  and  expenses 
not  provided  for  in  said  act,  whether  existing  "by  city  or  county  usage,  or  by 
law  charged  by  said  coroners,"  are  abolished,  and  the  further  act  of  1871 
(L.  1871,  c.  462),  by  which  such  coroners  are  authorized  in  certain  cases  to  em- 
ploy a  physician  to  make  an  autopsy  or  external  examination  of  deceased  per- 
sons, a  coroner  (in  New  York  city)  is  not  authorized  to  employ  a  scientific  ex- 
pert to  make  a  chemical  analysis  of  the  remains  of  deceased  persons  to  ascertain 
the  cause  of  their  death,  or  to  make  such  an  analysis  of  other  substances  in 
connection  therewith.* 

*  By  an  act  passed  June  21st,  1875  (L.  1875,  c.  620),  the  employment  of  sci- 
entific experts  by  coroners  in  the  city  of  New  York  was  provided  for,  and  pro- 
vision also  made  for  the  payment  of  such  services  rendered  since  Jan.  1st.,  1872. 
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APPEAL  by  the  plaintiff  from  a  judgment  of  this  court  dis- 
missing the  complaint,  entered  on  the  report  of  Hon.  Enoch  L. 
Faneher,  as  referee,  to  hear  and  determine  all  the  issues.  The 
facts  of  the  case  are  fully  stated  in  the  opinion  of  the  referee 
on  making  his  decision,  which  was  as  follows : 

"  The  plaintiff  is,  by  profession,  a  chemist.  He  brought  this, 
action  to  recover  of  the  defendants  for  the  services  mentioned 
in  the  following  items  : 

1.  Toxicological  analysis  of  the  remains  of  the  late 

John  Powers,  who  died  July  19,  1874 $500  00 

2.  Toxicological  analysis  of  the  remains  of  the  late 

Annie  Powers,  died  July  22,  1874 500  00- 

3.  Toxicological  analysis  of  the  remains  of  the  late 

Ellen  Burke,  died  July  24, 1874 500  00 

4.  Chemical  analysis  of  a  sample  of  'chow-chow,'  . 

and  of  a  package  of  supposed  '  Paris  green ' . .         250  00 

Total $1,750  00 

"  The  account  or  bill  for  such  services  was  certified  by  Henry 
Woltman,  one  of  the  coroners  of  the  county  of  New  York,  to 
be  correct.  As  the  services  had  been  rendered  at  the  request 
of  the  coroner,  in  supposed  connection  with  his  duties  touching 
proceedings  for  the  arrest  and  commitment  of  offenders,  the 
plaintiff  presented  his  bill  also  to  the  district  attorney.  In  the 
reply  of  that  officer,  he  says  :  '  It  seems  quite  clear  to  me  that 
the  certificate  of  the  coroner  is  all  that  is  required  to  make  your 
bill  a  proper  county  charge.  He  is  a  county  officer,  bound  to 
ascertain  the  cause  of  death,  and  any  expenses  reasonably  and  in 
good  faith  incurred  by  him  in  the  discharge  of  that  duty  should 
be  paid  by  the  county  upon  his  certificate.' 

"  The  account  or  bill  was  duly  verified  by  the  plaintiff,  and 
presented  to  the  finance  department  of  the  city  of  New  York 
for  allowance  and  payment,  which  were  refused. 

"  It  appears  that  the  services  were  rendered  on  the  special 
request  of  the  coroner,  and  the  charges  are  the  usual  charges- 
for  like  services.  The  plaintiff  testified  that  he  had  a  conversa- 
tion respecting  the  matter  with  the  comptroller  after  the  serv- 
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ices  were  performed  mentioned  in  the  first  item  of  charges,  and 
before  the  services  were  performed  mentioned  in  the  other 
items,  though  after  the  decease  of  the  subjects,  when  the  comp- 
troller said  he  would  consult  the  district  attorney  and  get  his- 
opinion.  Afterwards  the  plaintiff  again  saw  the  comptroller, 
when  he  requested  the  plaintiff  to  go  on  with  the  analysis,  and 
stated  that  he  would  look  after  the  payment  of  his  bills  for  the 
services.  The  comptroller  was  informed  that  the  coroner  had 
requested  the  analysis  to  be  made  by  the  plaintiff. 

"  There  is,  therefore,  no  doubt  that  the  services  were  per- 
formed in  good  faith,  and  by  reason  of  such  requests  as  led  the 
plaintiff  to  suppose  his  charges  would  be  allowed  and  paid  by 
the  county.  No  question  is  made  that  the  amounts  of  the 
charges  are  not  usual  and  reasonable. 

"  The  answer  to  the  complaint  denies  that  the  county  of  New 
York,  or  its  legal  agent,  ever  authorized  or  employed  the 
plaintiff  to  do  or  perform  the  labor  or  services  alleged ;  it  de- 
nies knowledge  or  information  sufficient  to  form  a  belief,  as  to 
the  reasonable  worth  of  the  services,  or  that  the  plaintiff  has 
demanded  payment  of  the  claim. 

"  Upon  the  trial,  two  points  of  defense  were  made :  1.  No 
appropriation  out  of  which  the  claim  could  be  paid ;  2.  The 
services  were  not  rendered  by  authority  sufficient  to  make  the 
charges  therefor  a  valid  claim  against  the  county  of  New  York 
or  against  the  defendants. 

"By  section  39,  chapter  12,  part  1,  title  2,  of  the  Revised 
Statutes,  1  R.  S.  5th  ed.  p.  855,  it  is  provided :  '  All  fees  and 
accounts  of  magistrates  and  other  officers,  for  criminal  proceed- 
ings, including  cases  of  vagrancy,  shall  be  paid  by  the  several 
towns  or  cities  wherein  the  offense  shall  have  been  committed, 
and  all  accounts  rendered  for  such  proceeding- shall  state  where 
such  offense  was  committed,  and  the  board  of  supervisors  shall 
assess  such  fees  and  accounts  upon  the  several  towns  or  cities 
designated  by  such  accounts.' 

"This  provision,  together  with  the  late  act  of  the  Legislature 
consolidating  the  county  and  city  of  New  York  (chap.  304, 
I^aws  of  187-1),  providing  that  '  for  all  purposes  the  local  ad- 
ministration and  government  of  the  city  and  county  of  New 
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York  shall  be  in  and  be  performed  by  the  one  corporation,' 
-composed  of  the  defendants  ;  and  that  '  all  charges  and  liabili- 
ties existing  against  said  county  shall  be  deemed  and  taken  to 
be  charges  against  or  liabilities  of  said  corporation,  and  shall  be 
defrayed  or  answered  unto  by  it,'  are  sufficient  to  show  that 
this  action  is  properly  brought  against  the  city,  provided  the 
claim  of  the  plaintiff  is  a  county  liability. 

"  I  do  not  think  the  objection  that  no  appropriation  was  made 
to  pay  the  claim  is  any  defense.  The  claim  is  not  made  by  any 
officer  of  the  city  of  New  York,  nor  by  any  one  attached  to 
any  of  the  departments  of  the  city  government.  The  question 
in  the  case  is  whether  the  claim  is  a  county  liability.  The  ac- 
counts of  coroners  are  made  by  the  Revised  Statutes  a  county 
charge  (1  R.  S.  5th  ed.  902,  §  3,  subd.  8),  and  they  are  county 
officers.  The  Revised  Statutes,  in  the  enumeration  of  what  shall 
be  deemed  county  charges,  contain,  also,  the  following  pro- 
vision :  '  The  moneys  necessarily  expended  by  any  county  offi- 
cer in  executing  the  duties  of  his  office,  in  cases  in  which  no 
specific  compensation  for  such  services  is  provided  by  law '  (Id. 
p.  9'  >2).  Had  coroner  Woltman,  who  directed  the  plaintiff  to 
perform  the  service  for  which  the  claim  is  made  in  this  action, 
paid  the  claim,  it  would,  under  the  Revised  Statutes,  have  been 
an  expense,  or  money  necessarily  expended,  in  the  execution  of 
the  duties  of  his  office ;  and  he  would  have  been  entitled  to  re- 
imbursement from  the  county,  under  the  statute,  as  it  stood 
prior  to  1868.  There  may  be  a  question  whether  the  coroner 
was  not  liable  to  the  plaintiff  according  to  the  doctrine  laid 
down  by  the  Supreme  Court  in  the  case  of  Van  HoevenbergJi 
v.  Hasbrouck  (45  Barb.  197).  That,  however,  was  a  case  where 
the  coroner's  liability  was  asserted  because  the  services  were 
rendered  at  his  request,  without  any  stipulation  or  notice  that 
the  expert  must  not  look  to  the  coroner  personally.  Here  there 
was  a  notice,  or  rather  an  understanding,  that  the  plaintiff 
should  be  entitled  to  look  directly  to  the  county  for  his  com- 
pensation. 

"  It  has  been  held  that  to  charge  a  county  with  a  claim  for 
services  rendered  or  expenses  incurred,  there  must  be  some 
statutory  authority  under  which  the  services  were  rendered  or 
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the  expenses  incurred  (People  v.  Supervisors  of  Albany,  28- 
How.  Pr.  25). 

"  The  statute  already  cited  was  prior  to  1 868,  and  was  author- 
ity for  the  audit  by  the  board  of  supervisors  of  the  accounts  of 
coroners  for  moneys  necessarily  expended  in  executing  the  du- 
ties of  their  office ;  and  it  was  held  in  People  ex  rel.  Hall  v. 
Board  of  Supervisors  of  New  York  (32  1ST.  Y.  473),  that  mon- 
eys are  '  necessarily  expended,'  within  the  meaning  of  the  stat- 
ute for  the  protection  of  county  officers,  when  the  expenditures 
are  needful  and  proper,  and  such  as  are  customary  in  the  exe- 
cution of  the  particular  official  duty.  In  this  case,  the  testimony 
shows  that  services,  similar  in  character  to  those  for  which  the 
plaintiff  claims,  had  frequently  before  been  rendered  on  the  ap- 
plication of  coroners,  and  had  been  charged  to  and  paid  by  the 
county.  It  was  held  in  People  v.  Beigler  (3  Parker's  Grim. 
Rep.  316),  that  the  power  of  a  coroner  is  to  be  measured  by  that 
of  justices  of  the  peace  throughout  the  State.  Justices  of  the 
peace  are  named  among  the  magistrates  having  jurisdiction  of 
proceedings  to  prevent  the  commission  of  crimes,  and  of  pro- 
ceedings for  the  arrest,  examination  and  commitment  of  offend- 
ers. Coroners  are  also  authorized  by  statute  to  issue  process  for 
the  apprehension  of  any  party  charged  with  certain  offenses  by 
the  jury  at  inquests  where  persons  have  suddenly  died.  Were 
it  not  for  chapter  565  of  the  Laws  of  1868,  I  think  the  employ- 
ment of  the  plaintiff',  in  the  professional  services  which  he  has 
rendered,  would  have  been  justified  by  the  circumstances,  and 
that  the  coroner  would  have  had  the  power  to  direct  the  analy- 
ses which  were  made.  The  coroner  would  have  acted  as  the 
agent  of  the  county  in  so  doing  (People  ex  rel.  Johnson  v.  Su- 
pervisors of  Delaware  Co.  45  JSf.  Y.  196),  and  the  claim  for 
such  services  would  have  been  regarded  as  a  proper  county 
charge. 

"  In  People  ex  rel.  Sherman  v.  Supervisors  of  St.  Lawrence 
Co.  (30  How.  Pr.  173),  it  appeared  that  the  district  attorney  of 
that  county  had  employed  the  relator  '  as  a  chemist,  to  make  a 
chemical  analysis  of  certain  bread  and  butter,'  where  a  crim- 
inal charge  of  poisoning  was  involved  against  certain  persons. 
The  charge  for  the  services  was  in  part  disallowed  by  the  su- 
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pervisors.  The  determination  of  the  board  of  supervisors  was 
held  conclusive  as  to  the  audit  of  the  claim,  and  a  mandamus 
was  denied  to  require  a  further  audit.  But  the  court,  in  refer- 
ence to  the  services,  said  :  '  The  services  charged  for  in  the  ac- 
count rendered  were  properly  charged  for  against  the  county. 
They  were  ordered  by  an  officer  of  the  county,  within  the 
sphere  of  his  duty  and  scope  of  his  authority.  They  were  nec- 
essary to  the  proper  administration  of  criminal  justice  in  the 
one  case,  and  to  a  proper  inquiry  of  the  crime  in  the  other,  and 
the  board,  by  its  action,  acknowledged  the  liability  of  the 
county,  and  the  right  of  the  relator  to  compensation.'  Under 
the  Revised  Statutes,  I  think  a  similar  authority  existed  in  a 
coroner,  where  he  deemed  it  necessary,  in  the  course  of  his  of- 
ficial duty,  to  order  an  examination,  and  analysis,  such  as  were 
made  by  the  plaintiff;  and  that  when  the  services  had  been 
performed,  the  charge  therefor  would  have  been  properly  made 
against  the  county. 

"  It  has  been  frequently  held  that  wherever  services  have  been 
rendered,  which  are  beneficial  to  a  county,  and  no  specific 
compensation  is  provided  for  the  same  by  law,  they  shall  be 
deemed  contingent  charges  against  the  county  (18  Johns.  262  ; 
2  Cow.  583;  12  Wend.  257;  2  Sandf.  460;  2  N.  Y. 
Supreme  Court  Rep.  24).  But  the  services  rendered  by  the 
plaintiff  were  performed  after  the  act  of  1868  (chapter  565), 
which  provides:  '§  1.  The  supervisors  of  the  county  of  New 
York  are  hereby  directed  to  audit  the  bills  of  the  coroners 
of  the  city  and  county  of  New  York,  as  follows :  For  viewing 
each  dead  body  and  holding  an  inquest  thereon,  the  sum  of 
ten  dollars;  for  summoning  and  swearing  a  jury  in  each 
inquest,  five  dollars ;  and  all  other  fees  or  expenses  now  exist- 
ing, whether  by  city  or  county  usage,  or  by  law,  charged  by 
said  coroners,  are  hereby  abolished.'  The  effect  of  this  enact- 
ment, I  think,  was  to  limit  the  authority  of  coroners  in  respect 
of  their  own  charges,  and  as  well  in  respect  of  authorizing  a 
county  expense  to  the  items  enumerated  in  the  statute.  Until 
1871  such  limitation  existed.  In  that  year  (chapter  462,  Laws 
of  1871),  it  was  enacted  as  follows :  '§  1.  Hereafter,  when,  in 
the  city  and  county  of  New  York,  any  person  shall  die  from 
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criminal  violence  *  *  *  *  the  coroner  shall  subpoena  a 
properly  qualified  physician,  who  shall  view  the  body  of  such 
deceased  person  externally,  or  make  an  autopsy  thereon  as  may 
be  required.  *  *  *  *  For  making  such  external  examina- 
tion the  physician  shall  receive  three  dollars ;  for  making  such 
autopsy  he  shall  receive  ten  dollars,  and  such  sums  shall  be  a 
county  charge,  and  paid  by  the  board  of  supervisors.'  But 
for  the  act  of  1868,  there  would  not  have  been  any  necessity 
for  the  act  of  1871  ;  and  the  passage  of  the  latter  act,  enlarging 
the  authority  of  coroners  in  New  York  at  inquests,  and  provid- 
ing for  the  charges  of  physicians  as  therein  specified,  serves  to 
throw  light  on  the  intent  and  interpretation  of  the  act  of  1868, 
which,  I  think,  limits  the  authority  of  coroners  in  New  York,  in 
respect  of  their  own  charges,  and  in  respect  of  any  expenses 
they  can  authorize,  to  the  items  mentioned  in  the  statutes  of 
1868  and  1871.  The  services  of  the  plaintiff  were  meritorious, 
and  it  is  with  regret  that  I  arrive  at  the  conclusion  above  stated. 
But  under  the  law  as  it  now  exists,  I  cannot  allow  his  claim, 
and  there  must  be  a  report  for  the  defendants." 

A.  Oakey  Hall,  for  appellant. 

E.  Delafield  Smith,  for  respondent. 

LARREMOEE,  J. — The  able  and  exhaustive  opinion  of  the 
referee  before  whom  this  case  was  tried,  leaves  nothing  for 
review  but  the  single  conclusion  of  law  upon  which  his  decision 
is  based. 

The  plaintiff,  an  eminent  chemist  of  this  city,  was  employed 
by  one  of  its  coroners  to  make  "  toxicological  analysis  of  the 
remains  of  certain  persons  who  had  died  under  suspicious  cir- 
cumstances, tending  to  the  belief  that  they  had  been  feloniously 
poisoned."  There  is  no  dispute  as  to  the  necessity,  value,  or 
efficiency  of  the  services  thus  rendered. 

The  only  obstacle  to  a  recovery  therefor,  is  an  alleged  want 
of  authority  on  the  part  of  the  coroner  to  incur  such  expense 
as  a  county  liability. 

Under  the  ruling  in  the  People  ex  rel.  Sherman  v.  Super- 
visors of  St.  Lawrence  Co.  (30  How.  173),  there  could  be  little 
doubt  of  the  validity  of  plaintiff's  claim,  as  the  law  then  stood,  for 
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the  services  rendered  by  him  were  necessary  to  the  proper 
execution  of  an  official  duty.  But  we  are  met  by  recent  legis- 
lation on  the  subject,  viz.,  "  An  act  fixing  the  compensation  of 
the  coroners  of  the  city  and  county  of  New  York"  (Laws 
1868,  chap.  565),  which  fixes  the  rate  of  fees  of  said  officers 
for  each  specific  service  performed  by  them,  and  enacts  (§  1), 
that  "  all  other  fees  or  expenses  now  (then)  existing,  whether 
by  city  or  county  usage  or  by  law,  charged  by  said  coroners, 
are  hereby  abolished." 

This  limitation  of  authority  by  the  said  coroners  to  incur  ex- 
pense, was  succeeded. and  explained  by  a  subsequent  act  of  the 
Legislature,  passed  April  13, 1871  (Laws  1871,  chap.  462),  which 
provides  for  the  employment  by  said  coroners,  of  a  properly 
qualified  physician,  to  make  an  external  examination  or  autopsy 
of  any  person  who  shall  die  from  criminal  violence,  etc.,  or  in 
any  suspicious  or  unusual  manner.  The  compensation  of  the 
physician  thus  employed,  is  fixed  by  said  act  as  follows  :  three 
dollars  for  making  such  external  examination,  and  ten  dollars 
for  making  such  autopsy. 

These  two  modes  of  examination  appear  to  have  been  all 
that  (in  the  contemplation  of  the  Legislature),  were  necessary 
for  the  discovery  of  crime  in  the  case  of  a  death  occurring  in 
any  suspicious  or  unusual  manner. 

That  the  act  of  May  4th,  1868,  was  not  intended  to  au- 
thorize expenditures  by  said  coroners,  except  as  therein  specif- 
ically provided,  is  evident  by  the  passage  of  said  act  of  April 
13th,  1871,  which  would  have  been  unnecessary,  if  authority 
previously  existed  to  make  such  examination  or  autopsy. 

In  view  of  this  latter  statute,  no  authority  can  be  inferred, 
for  the  making  of  any  examination  imposing  a  county  charge 
except  as  therein  designated. 

Fully  recognizing  the  utility  and  necessity  of  chemical 
analyses  in  furtherance  of  justice  and  the  detection  and  punish- 
ment of  crime,  I  am  forced  to  the  conclusion  that  plaintiff's 
services,  however  meritorious,  were  unauthorized,  and  his  appeal 
should  be  addressed  to  the  Legislature  and  not  to  the  court. 

CHARLES  P.  DALY,  Ch.  J.,  and  ROBINSON  J.,  concurred. 
Judgment  affirmed. 
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CONRAD   M.   ZULICK   against  GEORGE  W.  MARKHAM  AND 

OTHERS. 

(Decided  June  28th,  1875.) 

The  plaintiff  delivered  to  his  broker  a  certificate  of  stock,  with  a  blank  power 
of  attorney  to  transfer  it  indorsed  thereon,  and  directed  his  broker  to  procure 
a  loan  of  money  for  him  thereon.  His  broker,  instead  of  so  doing,  through  the 
aid  and  assistance  of  the  defendants  (who  were  also  brokers,  and  who  acted  in 
good  faith  and  without  knowledge  of  who  was  the  owner  of  the  stock,  or  what 
the  plaintiff's  instructions  to  his  broker  had  been),  sold  it  to  a  purchaser  in  good 
faith.  Held,  that  the  defendants  were  not  liable  for  a  conversion  of  the  stock, 
and  stood  being  equally  innocent  in  the  same  position  as  the  purchaser  from 
them  in  good  faith. 

APPEAL  by  the  defendants  Markham  and  Townsend,  from 
a  judgment  of  this  court  for  $8,499  71,  entered  on  the  verdict 
of  a  jury  after  a  trial  before  Judge  ROBINSON. 

The  actioti  was  brought  for  the  conversion  of  eighty  shares 
of  the  stock  of  the  National  Trust  Company,  of  the  par  value 
of  $8,000.  The  facts  are  stated  in  the  opinion. 

FuUerton,  Knox  &  Crosby*  for  appellant  Townsend. 
Beebe,  Wilcox  &  Hobbs,  for  appellant  Markham. 
W.  I.  Butler,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  plaintiff  delivered 
a  certificate  of  eighty  shares  of  stock,  with  a  power  of  attorney 
in  which  the  name  of  the  transferee  was  left  blank,  together 
with  the  plaintiffs  promissory  note  for  $4,800,  to  a  broker 
named  Cook  to  borrow  money  for  the  plaintiff's  use,  the  cer- 
tificate of  stock  to  be  pledged  as  security  for  the  payment  of 
the  note.  Cook  went  to  a  broker  named  Christie  to  procure  a 
loan  upon  the  stock,  who  went  to  another  broker  named  Mark- 
ham,  and  Markham  applied  to  another  broker  named  Townsend, 
but  neither  Markham  nor  Townsend  were  willing  to  loan 
any  money  upon  the  stock.  Cook  then  authorized  Christie 
to  sell  it  at  5S£  per  cent.,  and  Christie  offered  it  to  Mark- 
Vox,.  VI.— 9 
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ham,  who  agreed  to  take  it  at  that  price.  Markham  with- 
out paying  anything  for  it,  and  the  certificate  still  remain- 
ing in  the  hands  of  Cook,  was  engaged  for  nearly  two 
months  in  trying  to  find  a  purchaser  for  the  stock,  during  which 
he  offered  it  to  the  broker  Townseud  for  62|  per  cent.,  and 
Townsend  having  on  his  part  found  a  purchaser  for  it  in  a 
person  named  Burdell,  agreed  to  take  it  from  Markham  at  62| 
per  cent.,  and  sold  it  to  Burdell  at  TO  per  cent.,  who  paid  the 
amount  for  it.  Townsend  then  deducted  from  the  amount 
received  the  difference  between  62|-  and  70  per  cent,  as  his 
profit  in  the  transaction,  and  Markham  the  difference  between 
5S£  and  625  per  cent,  for  his  profit,  out  of  which  it  would  seem 
he  paid  Christie  $100  for  his  profit,  and  Cook  upon  receiving 
the  residue,  paid  $70  50  to  Christie,  and  after  deducting  his 
own  commission  as  a  broker,  he  paid  what  was  left,  $4,539,  to  a 
person  by  the  plaintiff's  direction,  the  plaintiff  supposing  that 
was  the  amount  which  Cook  had  obtained  upon  the  note. 
Neither  Christie,  Markham,  Townsend  or  Burdell  knew  that 
the  plaintiff  was  the  owner  of  the  stock,  nor  did  either  of 
them  see  or  know  anything  of  the  note  which  the  plaintiff  had 
given  to  Cook,  nor  did  either  of  them  know  the  fact  that  the 
stock  had  been  placed  in  the  hands  of  Cook  solely  for  the 
purpose  of  borrowing  money  upon  it.  Cook  told  Christie  that 
somebody  wanted  a  loan  upon  the  stock,  and  that  there 
would  have  to  be  a  note,  and  after  the  sale  of  the  stock  he 
heard  that  the  plaintiff  was  the  owner  of  it. 

The  plaintiff,  whose  note  was  outstanding,  and  who  had 
received,  as  he  supposed,  the  $4,539  as  a  loan  upon  the  note 
and  the  certificate  of  stock  pledged  for  the  payment  of  the 
note,  having  afterwards  learned  that  the  stock  instead  of  being 
pledged  as  security  for  the  payment  of  the  note,  had  been  sold 
to  Burdell,  an  innocent  purchaser  for  value,  through  the  joint 
instrumentality  of  Cook,  Christie,  Markham  and  Townsend, 
brought  the  present  action  against  these  four  brokers,  for  a 
conversion  of  the  stock.  The  complaint  was  dismissed  for  a 
defect  in  the  pleadings  as  to  Cook  the  fraudulent  broker, 
through  whose  instrumentality  the  stock  was  diverted  from  the 
use  for  which  it  was  delivered  to  him ;  but  judgment  for  the 
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full  value  of  the  stock,  was  recovered  against  Christie,  Mark- 
ham  and  Townsend,  as  parties  assisting  and  co-operating  with 
Oook  in  the  conversion  of  the  stock.  The  appeal  is  brought 
only  by  Markham  and  Townsend,  and  the  question  is  whether 
they  are  liable  with  Cook  for  a  conversion  of  the  stock.  In 
my  opinion  they  are  not. 

It  is  not  disputed  that  no  action  could  be  maintained  against 
Burdell,  he  being  an  innocent  purchaser  for  value  ;  nor  does 
the  fact  appear  to  be  disputed  that  Christie,  Markham  and 
Townsend  were  innocent  parties,  who  did  what  they  did  in 
the  transfer  and  sale  of  the  stock,  without  any  knowledge  of 
the  circumstances  under  which  it  was  placed  in  the  hands  of 
Cook,  and  in  the  belief,  accompanied  as  it  was  by  a  power  of 
attorney  in  blank,  that  he,  Cook,  had  full  power  and  authority 
to  dispose  of  it ;  but  their  liability  to  an  action  for  the  conver- 
sion is  predicated  upon  the  fact  that  neither  of  them  were  pur- 
chasers for  value,  having  paid  nothing  for  the  stock,  and  that 
having  exercised  a  control  or  dominion  over  it  in  the  successive 
transfers  of  it  from  one  to  the  other,  until  the  final  purchase  of 
it  by  Burdell  for  value,  that  they  are  answerable  as  wrong- 
doers, through  whose  joint  and  successive  instrumentality  the 
stock  passed  into  the  hands  of  an  innocent  purchaser  for  value, 
and  was  thus  lost  to  the  plaintiff. 

It  was  said  by  Lord  Holt,  in  Baldwin  v.  Cole  (6  Mod.  212), 
that  conversion  was  "an  assuming  upon  one's  self  the  property 
and  right  of  disposing  of  the  goods  of  another,"  and  by  Lord 
Ellenborough,  in  McCombie  v.  Dames  (6  East,  538),  that  "a 
man  is  guilty  of  a  conversion,  who  takes  any  property  by  assign- 
ment from  another  who  has  no  authority  to  dispose  of  it ;  for 
what  is  that  but  assisting  that  other  in  carrying  his  wrongful 
act  into  effect."  This  is  undoubtedly  the  law,  although  some- 
what broadly  stated,  but  it  is  to  be  understood  with  a  qualifica- 
tion, since  extensively  acted  upon,  which  is  comprehensively 
and  succinctly  stated  by  Judge  Rapallo,  in  McNeil  v.  The 
Tenth  National  Bank  (46  N.  Y.  329),  as  follows :  "  Where 
the  true  owner  holds  out  another,  or  allows  him  to  appear  as 
the  owner  of,  or  as  having  full  power  of  disposition  over  the 
property,  and  innocent  third  parties  are  thus  led  into  dealing 
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with  such  apparent  owner,  they  will  be  protected.  Their  right* 
in  such  cases,  do  not  depend  npon  the  actual  title  or  authority 
of  the  party  with  whom  they  deal  directly,  but  are  derived 
from  the  act  of  the  real  owner,  which  precludes  him  from  dis- 
puting, as  against  them,  the  existence  of  the  title  or  power, 
which  through  negligence  or  mistaken  confidence  he  caused  or 
allowed  to  appear  to  be  vested  in  the  party  making  the  convey- 
ance ;"  and  that,  in  my  judgment,  as  respects  these  brokers 
Christie,  Markham  and  Townsend,  is  the  present  case. 

The  plaintiff,  through  mistaken  confidence  in  the  fraudu- 
lent broker  Cook,  placed  in  his  hands  the  certificate  of  stock 
with  a  power  of  attorney  in  blank  indorsed  upon  the  certificate, 
thereby  enabling  him  to  appear  as  if  he  had  the  right  to  assign 
and  dispose  of  the  stock  by  simply  filling  in  the  blank  in  the 
power  with  the  assignee's  or  vendee's  name  ;  in  other  words,, 
giving  him  the  indicia  of  title,  or  the  usual  means  by  which 
transfers  of  stock  are  made  in  such  cases ;  and  by  so  doing, 
putting  it  in  his  power  to  deal  with  innocent  parties  who- 
treated  with  him  in  the  ordinary  course  of  business,  upon  the 
assumption  that  he  was  the  person  who  had  the  right  to  dispose 
of  it. 

It  was  held  by  the  Court  of  Appeals  in  McNeil  v.  The 
Tenth  National  Baiik  (supra),  after  a  very  elaborate  review  of 
the  authorities  by  Judge  Rapallo,  that  the  owner,  by  a  delivery 
to  the  broker  of  a  certificate  of  shares  of  stock,  with  an  assign- 
ment perfect  in  all  respects  except  that  the  date  and  the 
name  of  the  transferee  is  left  blank,  confers  upon  the  broker 
such  an  apparent  title  to,  or  power  of  disposition  over  the 
shares  in  question,  as  will  estop  him  from  asserting  his  own 
title,  as  against  parties  who  took  ~bona  fide  though  the  broker, 
and  that  the  delivery  of  the  certificate  with  such  an  assignment 
or  power  passes  the  entire  legal  title  to  the  stock.  "  The 
holder  of  such  a  certificate  and  power,"  says  Judge  Rapallo, 
"  possesses  all  the  external  indicia  of  title  and  an  apparently 
unlimited  power  of  disposition  over  it."  It  is  urged,  however, 
that  this  protection  extends  only  to  an  innocent  purchaser,  who 
has  paid  value  for  the  stock,  and  cannot  be  invoked  by  inter- 
mediate innocent  parties  through  whoss  instrumentality  or 
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negotiations  the  stock  has  become  the  property  of  an  innocent 
purchaser  for  value.  The  eases  in  which  this  rule  has  been 
applied  have  usually,  and  perhaps  exclusively,  been  cases  of  an 
innocent  purchaser  for  value,  but  it  does  not  follow  that  it  can- 
not be  applied  to  persons  equally  innocent  and  equally  entitled 
to  its  protection,  such  as  brokers  who,  deceived  by  the  same 
indicia  of  apparent  ownership,  are  led  to  negotiate  and  effect 
the  sale  of  stock,  under  the  belief  that  the  person  for  whom 
they  are  acting  has  the  right  to  dispose  of  it.  If  the  innocent 
purchaser  for  value  is  protected  in  his  purchase,  I  utterly  fail 
to  see  why  the  innocent  broker  who  sold  it  to  him  is  to  be 
regarded  as  a  tort-feasor,  and  made  answerable  to  the  owner  for 
the  full  value  of  the  property  which  is  lost  to  the  owner  by  an 
.act  on  his  part  which  has  misled  the  broker  quite  as  much  as 
the  innocent  purchaser. 

It  is  unnecessary  to  review  the  authorities  in  England  and 
in  this  country  by  which  the  rule  under  consideration  was  set- 
tled, to  ascertain  the  reasons  upon  which  it  is  founded  ;  for  they 
are  set  forth  in  exact  conformity  with  the  authorities  by 
Orover,  J.,  in  Moore  v.  The  Metropolitan  Bank  (55  N.  Y.  46, 
47).  "  One  reason,"  he  says,  "  why  an  owner  of  corporate 
shares,  or  of  goods  and  chattels,  who  has  conferred  upon 
another  the  apparent  ownership  without  transferring  to  him 
&  valid  title,  was  held  precluded  from  asserting  his  title 
against  a  bona  fide  purchaser  from  such  apparent  owner,  is  that 
such  purchase  was  made  upon  the  fa>th  of  the  title  which  he 
had  apparently  give>>,  and  that  it  would  be  contrary  to  justice 
and  good  conscience  to  permit  him  to  assert  his  real  title  against 
.an.  innocent  purchaser  from  one  clothed  by  him  with  all 
the  indicia  of  ownership  and  power  of  disposition.  Another 
reason  was  that  were  the  rule  otherwise,  it  would  afford  oppor- 
tunities for  the  perpetration  of  frauds  upon  the  purchasers 
from  such  apparent  owners.  Where  one  known  to  be  the 
owner  of  the  shares  or  chattels,  delivers  to  another  the  scrip,  or 
the  possession  of  the  chattels,  together  with  an  absolute  written 
transfer  of  all  his  title  thereto,  he  thereby  enables  him  to  hold 
himself  out  as  owner,  and  as  such,  to  obtain  credit  upon,  and 
make  sales  of  the  property  /  and  if,  after  he  had  so  done,  the 
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owner  was  permitted  to  come  in  and  assert  his  title  against 
those  dealing  upon  the  faith  of  these  appearances,  the  dishon- 
est might  combine  and  practice  the  grossest  frauds.  Another 
reason  is,  that  it  presents  a  proper  case  for  the  application  of  the 
legal  maxim,  that  where  one  of  two  innocent  parties  must  sus- 
tain a  loss  from  the  fraud  of  a  third,  such  loss  should  fall  upon 
the  one,  if  either,  whose  act  has  enabled  such  fraud  to  be  com- 
mitted/' 

These  reasons  are  as  applicable  to  an  innocent  broker,  in 
whose  hands  the  stock  is  placed  for  sale,  with  a  power  of  attor- 
ney indorsed  upon  it  with  a  blank  for  the  transferee's  name  to 
be  filled  in,  as  they  are  to  the  purchaser  for  value  to  whom  the 
broker  sells  it,  and  there  is  nothing  in  the  law  that  warrants  the 
conclusion  that  the  broker  who  thus  receives  and  sells  it  in- 
good  faith,  does  so  at  the  peril  of  an  action  of  trover  for  a 
conversion,  if  it  should  turn  out  that  the  broker  who  received 
the  certificate  with  the  power  in  blank,  received  it  only  to  bor- 
row money  upon  it.  If  the  owner  cannot  recover  against  the 
purchaser  in  good  faith,  because  he  has  clothed  the  person  to 
whom  he  delivered  the  stock  with  the  apparent  evidence  of 
ownership,  why  should  he  be  allowed  to  recover  against  the 
broker  who  has  equally  in  gbod  faith  negotiated  the  sale,  and 
who  is  equally  misled  by  the  apparent  authority  which  the 
owner  has  conferred? 

Trover  or  trespass  would  lie  for  wrongfully  taking  and  dis- 
posing of  property  without  the  owner's  permission,  consent  or 
authority.  But  that  is  not  this  case.  The  plaintiff  gave  an  ap- 
parent authority  to  sell  and  dispose  of  the  stock,  by  delivering 
the  certificate  with  a  power  of  attorney  in  blank  indorsed  upon 
it  to  Cook,  and  when  Markham  and  Townsend  were  applied  tor 
they  had  the  right  to  presume,  finding  that  there  was  a  power  of 
attorney  indorsed  upon  the  certificate  with  a  blank  for  the 
transferee's  name  to  be  filled  in,  that  the  broker  who  brought  it 
to  them  to  have  it  sold  had  the  right  to  dispose  of  it,  clothed 
as  he  was  by  the  plaintiff  with  all  the  apparent  authority  of 
ownership. 

The  broker,  Townsend,  before  he  disposed  of  it  to  a  lona 
fide  purchaser,  and  to  be  secure  against  the  consequences  of 
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paying  over  the  proceeds  of  the  sale  to  Cook,  as  he  had  himself 
agreed  to  take  it  at  62£  per  cent.,  acted  with  due  business  cau- 
tion. When  he  saw  the  certificate  for  the  eighty  shares,  he  re- 
marked to  the  other  broker,  Markham,  that  he  wished  to  ascer- 
tain if  the  stock  was  all  right,  as  there  were  a  great  many 
frauds  in  the  market ;  and  he  accordingly  went  to  the  office  of 
the  company  and  saw  a  Mr.  Mangam,  who  looked  at  the  certifi- 
cate, and  did  not  seem  to  recognize  the  signature.  Mangam 
then  called  in  the  transfer  clerk,  and  he  did  not  seem  to  recog- 
nize it ;  upon  which,  Mangam  and  the  clerk  had  a  consultation 
together  in  the  rear  of  the  office,  after  which  the  clerk  came 
forward  and  said  it  was  all  right. 

This  was  all  that  a  prudent  business  man  could  be  expected  to 
do,  when  a  certificate  of  stock,  with  a  power  of  attorney  for  the 
transfer  of  it,  was  placed  in  his  hands  either  to  purchase  or  to 
sell  in  his  capacity  as  a  broker  ;  and  to  hold,  under  such  circum- 
stances, that  he  was  guilty  of  a  conversion  for  selling  it,  and  must 
pay  to  the  owner  the  full  value  of  it,  is  to  render  the  business 
of  a  broker  a  perilous  one  indeed.  It  is  only  necessary  to  add 
that  both  Markham  and  Townsend  swear  explicitly  that  they 
acted  throughout  in  good  faith,  and  in  my  opinion  the  judg- 
ment should  be  reversed  as  to  them,  and  a  new  trial  ordered. 

LOEW,  J. — I  agree  with  the  learned  Chief  Justice,  that  if  a 
bona  fide  purchaser  of  stock,  with  a  power  of  attorney  in  blank 
indorsed  thereon  is  protected,  it  is  difficult  to  perceive  why  an 
innocent  broker,  or  other  intermediate  party  through  whose 
agency  or  instrumentality  the  sale  has  been  effected,  should  not 
be  equally  protected.  Whether  or  not  the  defendants  Mark- 
ham  and  Townsend  acted  in  good  faith  in  this  transaction  may, 
on  the  evidence,  be  considered  doubtful.  It  seems  to  me, 
therefore,  that  the  question  of  good  faith  should  have  been 
submitted  to  the  jury.  If  they  reached  the  conclusion  that 
either  one  of  the  defendants  acted  in  perfect  good  faith,  and 
without  knowledge  of  the  circumstances  under  which,  or  the 
purposes  for  which,  the  stock  came  into  the  hands  of  Cook,  I 
incline  to  the  opinion  that  he  would  not  be  liable  in  this  action. 
1  have  carefully  examined  the  evidence  in  the  case,  and  think 
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that  the  testimony  given  on  the  part  of  the  defendants,  would 
have  warranted  such  a  finding  by  the  jury.  The  learned  judge 
who  presided  at  the  the  trial,  however,  expressly  refused  to 
submit  to  them  the  question.,  whether  either  of  the  defendants 
acted  in  good  faith  and  without  knowledge  of  the  object  for 
which  the  stock  was  placed  in  Cook's  hands.  In  this  I  think 
he  erred.  I  therefore  concur  with  the  Chief  Justice  in  the 
opinion  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

JOSEPH  F.  DALY,  J.,  dissented. 

Judgment  reversed,  and  a  new  trial  ordered. 


JOHN  A.  FOSTER,  RECEIVER,  &c.,  against  JOHN  TOWNSHEND 

AND   OTHERS. 
(Decided  April  5th,  1875.) 

A  receiver  of  the  real  and  personal  estate  of  the  husband,  appointed  in  a  divorce 
suit  under  the  provisions  of  the  Revised  Statutes  (1  R.  S.  p.  148,  §  60,  which 
declare  that  the  court  "  may  sequestrate  the  personal  estate  of  the  defendant, 
and  the  rents  and  profits  of  his  real  estate,  and  may  appoint  a  receiver 
thereof"  ),  does  not  acquire  any  title  to  the  fee  of  real  estate,  but  only  the  right 
to  the  possession  thei'eof,  and  cannot  maintain  an  action  to  set  aside  absolutely 
a  conveyance  made  by  the  husband  in  fraud  of  his  rights,  though  he  may  have 
it  declared  void  as  far  as  his  right  to  tlte  possession  is  concerned. 

The  rights  and  powers  of  receivers  considered  and  explained,  and  the  practice  of 
the  English  courts  in  such  cases  examined,  and  the  cases  thereunder  collated. 
Per  Chief  Justice  CHAKLI  s  P.  DALY. 

APPEAL  from  a  judgment  of  this  court,  at  special  term,  en- 
tered on  the  decision  of  Judge  ROBINSON,  after  a  trial  before 
him. 

In  his  decision  the  judge  found  the  following  as  matters  of 
fact: 

"1.  That  in  November,  1867,  the   defendant   Mary  Carey 
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commenced  her  action  for  limited  divorce  in  this  court,  against 
her  husband,  Thomas  "W.  Carey,  one  of  the  defendants  in  this 
suit,  and  the  defendant  John  Townshend  appeared  and  acted  as 
attorney  for  the  said  defendant  Thomas  W.  Carey  during  the 
whole  of  the  various  proceedings  therein,  and  had  full  knowl- 
edge thereof. 

"  2.  That  in  said  action  an  order  was  made  on  November  25th, 
1807,  requiring  the  said  Thomas  W.  Carey  to  pay  alimony  for 
the  support  of  his  wife  and  children,  at  the  rate  of  $20  a  week, 
which  alimony,  save  an  inconsiderable  portion,  has  never  been 
paid. 

"  3.  That  upon  proof  that  Thomas  W.  Carey  was  secretly 
disposing  of  his  property,  an  order  was  made  in  said  action  on 
December  6th,  1867,  enjoining  him  and  his  attorney  from  mak- 
ing any  sale  or  transfer  of  his  real  estate,  and  the  same  was  on 
the  same  day  served  on  Thomas  W.  Carey. 

"  4.  That  on  December  13th,  1867,  an  order  was  duly  made 
in  said  action,  directing  an  attachment  to  issue  against  the  said 
Thomas  W.  Carey,  and  appointing  John  A.  Foster  receiver  of 
his  real  and  personal  property,  upon  filing  a  bond,  and  said  bond 
was  duly  filed  on  December  14th,  1867. 

"  5.  That  notwithstanding  such  proceedings,  the  said  Thomas 
"W.  Carey,  on  December  18th,  1868,  under  the  advice  and  with 
the  aid  and  connivance  of  his  said  attorney,  John  Townshend, 
made  and  delivered  a  deed  of  conveyance  of  a  lot  of  land  on  the 
northeast  corner  of  First  avenue  and  Eighty-seventh  street,  in 
the  complaint  particularly  described,  of  which  said  Thomas  W. 
Carey  was  seized,  and  the  same  was  recorded  in  the  office  of  the 
register  of  the  city  and  county  of  New  York,  in  liber  1066  of 
Conveyances,  page  658,  the  21st  day  of  the  same  month. 

u  6.  That  at  the  time  of  the  making  and  recording  of  said 
deed,  the  said  John  Whyte  had  full  knowledge  of  the  existence 
of  the  suit  for  divorce  pending  between  Mary  Carey  and  Thomas 
"W".  Carey,  and  of  the  injunction  order  therein  granted  on  De- 
cember 6th,  1 867,  and  of  the  order  therein  appointing  a  receiver, 
and  was  not  a  purchaser  in  good  faith  without  notice  of  equi- 
table claim  of  the  said  Mary  Carey. 

"  That  such  conveyance  from  said  Thomas  W.  Carey  was  made 
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to  John  Whyte,  and  accepted  by  him,  in  order  to  defeat  the 
right  of  the  said  Mary  Carey  to  enforce  the  payment  of  her  ali- 
mony out  of  the  said  estate  of  her  husband,  and  in  fraud  of  her 
rights  and  of  the  court. 

u  7.  That  upon  the  said  conveyance  being  made,  the  said  John 
Whyte  made  and  delivered  to  Thomas  W.  Carey  the  mortgage 
for  one  thousand  dollars  mentioned  in  the  complaint,  and  said 
Thomas  W.  Carey  made  and  delivered  to  the  said  John  Towns- 
hend the  assignment  thereof  in  the  complaint  mentioned,  together 
with  assignments  of  other  personal  property. 

u  8.  That  the  said  mortgage  and  assignment  thereof  were  not 
made  in  good  faith,  but  the  same  were  made  with  intent  to- 
hinder  and  defraud  the  said  Mary  Carey  in  the  enforcement  of 
her  equitable  rights,  and  was  part  of  a  plan  and  confederacy  of 
the  said  Thomas  W.  Carey,  John  Whyte,  and  John  Townshend, 
entered  into  and  carried  out  for  the  purpose  of  secreting  and  dis- 
posing of  the  property  of  the  said  Carey,  with  a  view  of  defeating 
the  said  Mary  Carey  in  her  rights,  and  in  fraud  of  the  said  Mary 
Carey  and  of  this  plaintiff. 

"  9.  That  the  said  John  Whyte  died  in  1871,  leaving  the  last 
will  and  testament  in  the  complaint  mentioned,  by  which  he 
assumed  to  devise  the  said  property  to  the  defendants  Alexander 
Whyte  and  Elizabeth  Whyte,  both  of  whom  are  aliens,  and  the 
defendants  McMullen  and  Osterholt,  his  executors,  with  power 
to  sell  his  real  estate,  to  whom  letters  testamentary  have  been 
granted  as  in  the  pleadings  alleged. 

"10.  That  on  or  about  June  22d,  1869,  the  said  John  Whyte 
made  and  delivered  to  the  defendant  Sarah  A.  Housman  a  bond 
for  $2,000,  secured  by  a  mortgage  covering  the  property  de- 
scribed in  the  complaint,  and  the  money  derived  therefrom 
was  applied  by  the  said  John  Whyte  to  the  discharge  of  other 
liens  which  had  been  created  by  Thomas  W.  Carey  upon  the 
same  property. 

"  That  such  new  and  substituted  lien  was  taken  in  good  faith 
by  the  defendant  Sarah  A.  Housman,  and  without  notice  of 
the  equities  of  the  plaintiff,  and  is  still  a  valid  lien  on  the 
property. 

"  11.  That  at  the  time  of  the  making  and  delivery  of  the  said 
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bond  and  mortgage  to  Sarah  A.  Honsman,  there  were  existing 
upon  the  said  property,  in  addition  to  the  $1,000  mortgage  as- 
signed to  John  Townshend  as  aforesaid,  the  following  liens 
which  had  been  created,  or  suffered  to  be  created,  by  the  said 
Thomas  W.  Carey,  viz. :  a  mortgage  to  Azel  Graham,  dated 
December  6th,  1867,  and  recorded  December  6th,  1867,  for 
$1,500 ;  several  judgments  recovered  against  Thomas  W.  Carey 
for  about  $371  23,  as  set  forth  in  the  answer  of  the  defendants 
McMullen  and  Osterholt.  These  liens  were  paid  or  settled  for 
out  of  the  moneys  coming  to  John  Whyte,  either  by  himself  'or 
by  John  Townshend,  who  represented  Thomas  ~VV.  Carey  in  the 
transaction. 

"  12.  That  the  mortgage  of  Thomas  W.  Carey  to  Azel  Graham, 
which  was  a  lien  upon  the  said  land,  was  also  a  lien  upon  other 
land  of  Thomas  "W.  Carey  in  Alleghany  county,  which  land,  on 
April  6th,  1870,  and  subsequent  to  the  injunction  and  appoint- 
ment of  a  receiver  in  this  suit,  had  been  mortgaged  by  Thomas 
W.  Carey  to  Mary  N.  Townshend,  the  wife  of  John  Townshend, 
and  had  thereafter  been  sold  and  bought  in  by  the  said  John 
Townshend,  in  the  name  of  his  said  wife  ;  and  a  part  of  the  in- 
tent of  the  said  John  Townshend,  and  the  effect  of  the  satisfac- 
tion of  the  Graham  mortgage  was  to  remove  the  lien  thereof 
from  the  property  so  held  by  his  wife." 

Upon  these  facts  Judge  EOBIXSON  found  as  matters  of 
law : 

"  1.  That  by  the  appointment  of  the  plaintiff  as  receiver 
aforesaid,  he  became  vested  with  the  real  and  personal  estate  of 
the  said  Thomas  "W.  Carey,  in  trust,  for  the  securing  the  pay- 
ment of  alimony  in  this  suit  to  Mary  Carey,  so  far  as  the  court 
in  any  proceeding  thereon  had  power  to  sequestrate  the  prop- 
erty for  the  satisfaction  of  alimony  under  its  decree,  and  has 
the  power  of  a  common-law  receiver  to  collect  and  receive  the 
rents,  issues,  and  profits  of  said  premises,  so  far  as  may  be  nec- 
essary for  the  enforcement  of  the  equitable  rights  of  the  said 
Mary  Carey. 

"2.  That  the  plaintiff,  by  virtue  of  the  provisions  of  the  act 
of  1858,  ch.  314,  is  authorized  to  maintain  this  action,  and  dis- 
affirm and  treat  as  void  the  acts  aforesaid  of  the  said  Thomaa 
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TV.  Carey,  John  Whyte,  and  John  Townshend,  save  the  said 
mortgage  to  Sarah  A.  Housman. 

"3.  That  neither  the  said  John  Whyte  nor  the  said  John 
Townshend  acted  in  good  faith,  or  without  notice  of  the  equita- 
ble claims  of  Mary  Carey,  as  wife  and  creditor  upon  the  estate 
of  her  husband  for  such  alimony,  and  the  several  conveyances, 
mortgages,  and  assignments  to  them  before  mentioned  were  in 
fraud  of  her  rights,  and  void  as  against  the  aforesaid  equitable 
<jlaim  of  the  said  Mary  Carey  upon  the  premises  in  the  complaint 
mentioned,  and  the  title  thereto,  so  as  aforesaid  acquired  by  the 
plaintiff  as  receiver,  should  be  adjudged  void  as  against  this 
plaintiff. 

"4.  That  the  defendant  Sarah  A.  Housman,  having  acquired 
in  good  faith  a  lien  on  said  premises,  for  the  payment  of  the 
amount  secured  by  the  said  mortgage,  is  entitled  to  retain  the 
same,  except  as  against  the  equitable  claims  of  the  plaintiff;  she 
should  be  adjudged  to  have  recourse  first  to  the  other  and  ad- 
joining lot  included  in  eaid  mortgage  to  her,  and  exhaust  her 
remedy  against  the  same,  before  resorting  to  the  premises  de- 
scribed in  the  complaint. 

"  5.  That  the  said  John  Whyte  nor  his  representatives  are 
not  entitled  to  be  credited  with  the  moneys  paid  in  satisfaction 
of  the  mortgage  to  Azel  Graham,  or  the  judgments  against 
Thomas  "W.  Carey. 

"6.  That  the  plaintiff  is  entitled  to  a  decree  in  this  cause  ad- 
judging as  void,  and  directing  the  surrender  and  cancellation  of 
the  conveyance  from  Thomas  W.  Carey  to  John  Whyte,  and  the 
mortgage  from  John  Whyte  to  Thomas  W.  Carey,  and  the  as- 
signment thereof  from  Thomas  W.  Carey  to  John  Townshend, 
which  several  deeds,  mortgages,  and  assignments  are  set  forth 
in  the  complaint,  and  a  judgment  for  his  costs  against  the  de- 
fendant John  Townshend,  and  the  defendants  David  McMullen 
and  Ehler  Osterholt,  as  executors  of  John  Whyte,  deceased,  to- 
gether with  an  extra  allowance  of  $250,  and  for  a  perpetual 
injunction  against  the  said  John  Townshend,  restraining  him 
from  foreclosing  the  said  mortgage,  and  directing  and  requiring 
the  said  John  Townshend  to  make,  execute,  and  deliver  an  as- 
signment thereof  to  the  plaintiff  in  this  suit,  and  restraining  the 
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defendants  David  McMullen  and  Ehler  Osterholt,  as  executors,, 
from  making  any  conveyance  of  or  charge  upon  said  land ;  and 
the  said  decree,  also  to  provide  that  the  complaint  be  dis- 
missed as  far  as  relates  to  the  defendant  Sarah  A.  Housman, 
with  her  costs  to  be  taxed." 

Judgment  was  entered  in  accordance  with  this  decision,  and 
therefrom  the  defendants  John  Townshend  and  Alexander  and 
Elizabeth  Whyte  appealed  to  this  court  at  general  term. 

John  Townshend,  appellant  in  person. 

Foster  &  Thompson  and  John  N.  Whiting,  for  appellants- 
Whyte. 

Ward,  Jones  &  Whitehead,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — Carey  had  been  required, 
by  an  order  of  the  court,  to  pay  alimony  for  the  support  of  his 
wife  and  the  maintenance  of  his  children.  Upon  proof  that  he 
was  secretly  disposing  of  his  property,  both  he  and  his  attor- 
ney were  enjoined  from  making  any  sale  or  transfer  of  his  real 
estate,  and  subsequently,  upon  Carey  neglecting  to  pay  alimony 
as  ordered,  an  attachment  was  issued  against  him  for  contempt, 
and  the  plaintiff  was  appointed  receiver  to  take  possession  of 
Carey's  real  and  personal  property,  and  hold  it  until  he  should 
give  security  for  the  payment  of  the  alimony. 

This  appointment  was  made  in  pursuance  of  the  Revised 
Statutes,  vol.  1,  p.  148,  §  60,  which  authorizes  the  court,  in  such 
a  case,  to  sequester  the  husband's  personal  estate,  and  the  rent& 
and  profits  of  his  real  estate,  to  appoint  a  receiver  and  to  cause 
such  personal  estate  and  the  rents  and  profits  of  such  real  estate 
to  be  applied  towards  the  allowance  for  the  wife,  and  to  ward  s- 
the  maintenance  of  the  children,  from  time  to  time,  as  shall 
seem  just  and  reasonable. 

This  statutory  provision  is  in  effect  the  same  power  which 
courts  of  equity  previously  exercised  in  the  sequestration  of 
personal  and  real  estate,  to  enforce  the  performance  of  their  or- 
ders and  decrees,  and  in  the  disposition  of  the  questions  raised 
in  this  case,  it  will  be  necessary,  first,  to  understand  what  wa& 
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the  operation  and  effect  of  a  sequestration  of  a  defendant's  per- 
sonal and  real  property  in  equity.  It  was  a  seizing  and  taking 
hold  of  the  property,  real  or  personal,  or  both,  by  sequestrators 
appointed  by  the  court,  and  holding  it  until  he  performed  the 
act  directed  to  be  done.  It  was  in  equity  very  nearly  what  the 
writ  of  levari  facias  was  at  common  law  ;  the  goods  and  chat- 
tels were  taken  into  possession,  and,  with  the  permission  of  the 
court,  might  be  sold,  and  the  lands  were  seized  and  held,  the 
rents  and  profits  being  collected  by  the  sequestrators,  and  ap- 
plied or  allowed  to  accumulate,  or  were  otherwise  disposed  of 
as  the  court  might  direct  (Attorney- General  v.  Coventry,  2 
P.  Win.  307  ;  Bligh  v.  Darnley,  1  P.  Wm.  621 ;  Wharham  v. 
BrougJiton,  1  Yes.  Sr.  179, 184 ;  Desbrough  v.  Crumby,  1  Barn. 
212 ;  id.  Bunb.  272 ;  Whyte  v.  Wright,  3  Yes.  22 ;  Mitchell 
v.  Draper,  9  Yes.  208 ;  White  v.  Oeraerdt,  1  Edw.  Ch.  R.  336, 
340,  341 ;  Darnell's  Chancery  Practice,  1254  to  1276  ;  2  Tidd's 
Practice,  993,  1042,  9th  Lond.  ed.).  In  respect  to  the  real  estate, 
the  right  extended  only  to  the  possession  ;  to  the  sequestering 
or  receiving  of  the  rents  and  profits  ;  to  the  making  of  leases, 
<fec.,  &c.,  the  legal  estate,  in  the  language  of  Lord  Chancellor 
Cowper,  "  remaining,  in  every  respect,  as  before  "  (Attorney- 
General  v.  Coventry,  2  P.  Wm.  307).  Lord  Hardwicke  said, 
in  Hyde  v.  Greenhill  (1  Dick.  107),  that  a  sequestration  covered 
the  personal  estate  and  the  rents  and  profits  of  the  real  estate, 
but  not  the  land,  showing  that  the  court,  under  a  sequestration, 
never  assumed  the  power  of  disposing  of  the  land,  which  fur- 
ther appears  from  Sutton  v.  Stone  (1  Dick.  107),  in  which  an  ap- 
plication was  made  to  sell  a  leasehold  estate  which  had  been  se- 
questrated, and  Lord  Loughborough  held  that  it  could  not  be 
done.  "  Who,"'  said  he,  "  is  to  make  out  the  title  ?  " 

After  the  appointment  of  the  receiver  and  the  sequestration 
of  Carey's  real  and  personal  property  for  the  enforcement  of  the 
order  for  alimony  and  maintenance,  Carey,  though  forbidden  by 
injunction  to  do  so,  and  though  in  contempt  for  not  obeying 
the  order,  made  a  conveyance  of  a  lot  of  land  which  he  had  in 
this  city,  to  one  John  Whyte,  for  $4,000,  subject  to  a  mortgage 
to  one  Azel  Graham  for  $1,500,  and  Whyte.  at  the  same  time, 
executed  a  mortgage  upon  the  lot  to  Carey,  for  the  sum  of 
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$1,000  and  interest ;  that  being  regarded  as  equivalent  to  the 
value  of  Carey's  wife's  right  of  dower  in  the  land,  which  mort- 
gage was  made  payable  upon  her  death,  or  upon  the  release  of 
her  dower  right,  and  Carey  afterward  assigned  this  mortgage  to 
John  Townshend,  his  lawyer,  for  the  nominal  consideration  of 
one  dollar,  which  assignment  purports  to  have  been  made  to  se- 
cure moneys  advanced  and  to  be  advanced  by  Townshend  to 
Carey,  and  for  legal  services  rendered,  and  to  be  rendered,  by 
him  to  Carey. 

The  judge,  at  the  special  term,  has  found  that  both  the  con- 
veyance by  Carey  to  Whyte,  and  the  assignment  of  the  mort- 
gage by  Carey  to  Townshend,  were  fraudulent.  lie  finds  that 
at  the  time  of  the  conveyance  by  Carey  to  Whyte,  that  Whyte 
knew  of  the  existence  of  the  divorce  suit,  of  the  injunction  for- 
bidding Carey  to  make  any  conveyance  of  his  property,  and  of 
the  appointment  of  the  receiver,  and  that  the  conveyance  was 
made  by  Carey  and  accepted  by  Whyte,  in  order  to  defeat  the 
right  of  the  wife  to  enforce  the  payment  of  her  alimony  out  of 
the  estate  of  her  husband,  and  that  the  mortgage  was  made  and 
assigned  to  Townshend,  to  hinder  and  defraud  the  wife  in  the 
enforcement  of  her  equitable  rights  in  the  divorce  suit,  and  was 
part  of  a  plan  or  confederacy  between  Carey,  Whyte  and 
Townshend,  for  the  purpose  of  secreting  and  disposing  of  the 
property  of  Carey,  in  fraud  of  the  wife  and  of  her  rights. 

The  judge  was  fully  warranted  in  finding  upon  the  evidence, 
that  the  conveyance  of  the  lot  by  Carey  to  Whyte,  and  the 
mortgage  by  Carey  to  Townshend  were  made  with  this  intent. 
Whyte  knew  of  the  injunction  and  of  the  appointment  of  the 
receiver.  He  discussed  both  matters  in  the  presence  of  the 
witness  Henry  W.  Carey.  He  was  an  intimate  friend  of  Carey, 
and  co-operated  with  him  in  getting  Carey's  stock  of  goods  re- 
moved from  the  latter's  store  in  this  city  to  his,  Whyte's  store, 
in  Jersey  City.  Townshend  was  Carey's  lawyer  in  the  divorce 
suit,  and  prepared  both  the  deed  and  the  mortgage.  He  ad- 
mitted when  examined,  that  he  knew  that  Carey  was  enjoined 
by  the  court  from  transferring  any  of  his  property.  He  was 
asked  why  he  allowed  his  client,  under  such  circumstances,  to 
make  a  conveyance  of  his  property,  and  he  answered  that  he 
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considered  that  Carey  had  the  legal  right  then  to  convey  it  if  he 
chose  to  take  the  chances  of  the  punishment  that  the  court  might 
inflict  upon  him  for  a  disobedience  of  the  injunction.  He  tes- 
tified that  he  took  the  mortgage  without  any  consideration 
whether  it  was  right  or  wrong.  That  Carey,  who  was  in  want  of 
money,  solicited  him  to  take  it.  That  if  it  was  illegal,  he  was  sorry 
for  it ;  but  he  supposed  then  and  still  supposed,  that  Carey  had  a 
right  to  dispose  of  his  property  and  take  the  consequences.  It 
further  appeared  that  Carey  assigned  to  Townshend  the  lease  of 
his  store  in  this  city  ;  that  he  gave  Townshend's  wife  a  mortgage 
upon  real  estate  which  he  had  in  Alleghany  county,  which  mort- 
gage Townshend  foreclosed,  and  that  Townshend  brought  a  suit 
for  the  foreclosure  of  the  mortgage  assigned  to  him  by  Carey, 
which  suit  was  still  pending ;  so  that  it  would  seem  that  all 
Carey's  property  was  transferred  to  Townshend,  Townshend's 
wife,  and  to  Whyte.  These  being  the  facts,  there  can  be  no 
reasonable  doubt,  upon  the  evidence,  that  the  conveyance  of 
this  lot  to  Whyte  and  the  mortgage  upon  it  to  Townshend,  were 
made  with  the  intent  upon  the  part  of  Carey,  Townshend  and 
Whyte,  of  preventing  the  order  for  alimony  and  maintenance 
being  enforced  by  the  sequestration  of  this  part  of  Carey's  real 
property. 

The  judge  has  found  that  the  plaintiff,  upon  being  appointed 
receiver,  became  vested  with  the  real  and  personal  estate  of 
Carey  in  trust  for  securing  the  payment  of  the  alimony,  so  far 
as  the  court  had  power  to  sequestrate  his  property  for  the  satis- 
faction of  the  alimony,  and  that  the  plaintiff  had  the  power  to 
collect  the  rents,  issues  and  profits  of  the  premises,  as  far  as 
might  be  necessary  for  the  enforcement  of  the  equitable  rights 
of  the  wife. 

•  This  was  not  finding  that  the  legal  estate  was  in  the  plaintiff, 
as  the  appellants  have  argued ;  but  simply  that  he  became  vested 
by  his  appointment,  with  the  right  to  the  immediate  possession 
and  as  incident  to  it,  the  right  to  the  rents  and  profits  and  the 
right  to  lease  the  property,  with  the  permission  of  the  court, 
that  it  might  yield  rents  and  profits  to  be  applied  to  the  pay- 
ment of  the  alimony  and  the  maintenance  (Neale  v.  Sealing, 
3  Swans.  304,  note  c ;  Ila-ney  v.  Haney,  2  Ch.  Rep.  49 ;  Morris 
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v.  Elme,  1  Yes.  Jr.  139;  Id.  165;  Jeremy's  Eq.  Jurisp.  252, 
253 ;  Story's  Eq.  Jurisp.  833,  833  a). 

The  plaintiff  being  in  possession  of  the  real  estate  by  the 
sequestration  of  it,  his  possession  could  not  be  disturbed  without 
the  leave  of  the  court ;  for  his  possession  is  the  possession  of 
the  court  (Angel  v.  Smith,  9  Yes.  336 ;  Lord  Pelham  v.  The 
Duchess  of  Newcastle,  3  Swans.  290  a;  Sea  Ins.  Co.  v.  Stel)- 
lins,  8  Paige,  565 ;  Story's  Eq.  Jurisp.  833  a ;  DanielPs  Chan- 
cery Practice,  1267,  2d  Eng.  ed.).  A  fraudulent  alienation  of 
the  property  can  have  no  effect  upon  a  sequestration,  and  this 
applies  even  to  a  voluntary  conveyance  executed  before  the 
sequestration,  for  the  purpose  of  defeating  it  (Coulson  v.  Gar- 
diner, 2  Ch.  Cas.  42 ;'  3  Swans.  279,  note  a ;  Cook  v.  Cook, 
Com.  R.  712 ;  Marquis  of  Caermarthen  v.  Ilowson,  3  Swans. 
301,  note  a ;  Withan  v.  Bland,  Id.  277,  note  a  ;  Bird  Y.  Lit- 
tledale,  Id.  299,  note  a\  Ilamblin  v.  Ley,  Id.  301,  note  a) ;  and 
it  is  said  that  where  the  purchase  is  made  after  the  decree,  it 
will  not  affect  the  sequestration,  although  the  purchaser  had  no 
notice  of  the  decree  (Squib  v.  Snelling,  2  Ch.  Cas.  47  ;  Cook  v. 
Cook,  Com.  R.  713).  It  will  not  affect  valid  rights  previously 
acquired,  and  even  a  conveyance  to  an  innocent  purchaser  for 
value  made  afterward  will  be  protected,  and  when  any  right  or 
title  is  claimed  adverse  to  the  sequestration,  the  practice  is  for 
the  claimant  to  come  into  the  court  and  be  examined  pro  inter- 
esse  suo,  and  if  it  appear  to  the  satisfaction  of  the  court,  that 
the  claimant  has  a  superior  right  or  title,  the  sequestration  will 
be  discharged  as  against  him  (Atfy  'Gen' I  v.  Coventry,  I  P. 
Wm.  309,  note  1;  Wharatn  v.  Broughton,  1  Yes.  180;  Dan- 
iell's  Chancery  Practice,  1269,  1270,  1271) ;  and  though  it  was 
formerly  questioned  (Kaye  v.  Cunningham,  5  Mad.  406),  it 
appears  now  to  be  settled,  that  the  party  for  whose  benefit  the 
sequestration  has  been  ordered  may  require  the  party  claiming 
an  adverse  right  or  title  to  come  in  and  show  cause  why  he 
should  not  be  examined  pro  interesse  suo  (Johnes  v.  Cloughton, 
Jac.  573 ;  Brookes  v.  Greathed,  1  J.  &  W.  178 ;  Hamlyn  v. 
Lee,  Seton  on  Decrees,  413;  Daniell's  Chancery  Practice,  1270, 
1271).  But  though  the  court  will  interpose  to  prevent  any  dis- 
turbance of  its  receiver  or  sequestrator  in  his  possession  under 
VOL.  VI.— 10 
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the  order  for  a  sequestration,  it  generally  refuses  to  interfere 
against  the  legal  title  (Tyson  v.  Fairclougli,  2  Sim.  &  S.  142  ; 
Jeremy's  Eq.  Jurisp.  252) ;  and  when  applied  to,  will  either  ex- 
amine the  title  itself  and  discharge  the  sequestration  as  against 
it,  or  will  leave  the  party  claiming  a  right  to  the  possession 
under  a  superior  legal  title  to  enforce  his  right  at  law  (Angel 
v.  Smith,  9  Yes.  335;  Dixon  v.  Smith,  1  Swans.  457;  Atfy 
Gen  I  v.  Coventry,  1  P.  Wm.  306 ;  Empringham  v.  Short,  & 
Hare,  461 ;  Gilb.  For.  Eom.  81). 

The  judge  further  held  that  the  plaintiff,  as  receiver,  was  en- 
titled to  a  decree  adjudging  the  conveyance  from  Carey  to- 
Whyte,  and  the  mortgage  and  the  assignment  of  it  to  be  void, 
and  directed  that  they  should  be  surrendered  and  canceled. 
This  the  court  had  no  power  to  do.  I  am  not  aware  that  in 
any  case  a  court  of  equity  has  ever  assumed  to  dispose  of  the 
real  estate  to  enforce  a  compliance  with  its  decree  by  a  seques- 
tration. The  cases  cited  show  that  in  England  the  court  has 
never  gone  further  than  to  take  possession  of  the  real  estate, 
that  the  rents  and  profits  might  be  applied  under  the  decree ; 
but  whether  any  court  of  equity  has  or  not,  it  is  very  clear  that 
it  cannot  be  done  under  our  Revised  Statutes  in  a  case  like  the 
present,  the  statute  giving  the  right  only  to  sequester  the  rents- 
and  profits.  This  in  no  way  affects  the  legal  title,  or  the  trans- 
fer of  it.  It  gives,  by  the  sequestration,  a  right  to  the  posses- 
sion, and  this  being,  as  I  understand,  a  vacant  lot,  the  plaintiff, 
as  receiver,  has  the  constructive  possession  of  it.  The  convey- 
ance to  "Whyte  in  no  way  affected  the  plaintiff's  right  to  the 
possession.  He  could  have  applied  to  the  court  for  liberty  to 
lease  the  lot,  that  it  might  yield  rents  and  profits,  and  if  Whyte, 
or  his  grantees  or  heirs,  assumed  in  any  way,  by  virtue  of  the 
conveyance,  to  interfere  with  or  disturb  the  plaintiff's  right  of 
possession,  or  any  of  the  rights  accompanying  it,  the  court 
would  interpose  and  enjoin  him  or  them  from  doing  so,  and 
might  proceed  against  them  as  for  a  contempt  (Angel  v.  /Smith, 
9  Ves.  336).  Though  the  conveyance  was  of  no  effect  as  against 
the  sequestration,  it  was  good  and  passed  the  legal  title  as  be- 
tween Carey  and  Whyte.  Courts  of  equity  order  conveyances 
to  be  surrendered  up  and  canceled  as  between  the  parties  to 
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them,  where  the  conveyance  has  been  obtained  by  a  fraud  prac- 
ticed by  the  one  party  upon  the  other.  But  where  the  grantor 
and  the  grantee  are  co-operating  parties  in  a  fraud,  the  convey- 
ance having  been  executed  and  delivered  with  the  fraudulent 
intent  of  defeating  third  parties,  such  as  creditors  or  others,  of 
their  just  rights  or  remedies,  the  rule  is  otherwise.  In  such  a 
case,  and  it  is  this  case,  the  conveyance  is  good  between  the 
parties  to  it.  The  rule  is  thus  stated  by  Story  :  "  Although 
voluntary  conveyances  are  or  may  be  void  as  to  existing  cred- 
itors, they  are  perfect  and  effectual  as  between  the  parties,  and 
cannot  be  set  aside  by  the  grantor  if  he  should  become  dissatis- 
fied with  the  transaction.  It  is  his  own  folly  to  have  made  such 
a  conveyance.  They  are  not  only  valid  as  to  the  grantor,  but 
also  as  to  his  heirs,  and  all  other  persons  claiming  under  him  in 
privity  of  estate  with  notice  of  the  fraud.  A  conveyance  of 
this  sort,  it  has  been  said  with  great  truth  and  force,  is  void  only 
as  against  creditors,  and  then  only  to  the  extent  in  which  it  may 
be  necessary  to  deal  with  the  conveyed  estate  for  their  satisfac- 
tion. To  this  extent,  and  to  this  only,  it  is  treated  as  if  it  had 
not  been  made.  To  every  other  purpose  it  is  good.  Satisfy  the 
creditors  and  the  conveyance  stands  "  (Story's  Eq.  Jurisp.  §  371), 
and  courts  of  equity  moreover,  where  they  do  interfere  and 
direct  a  conveyance  or  other  instrument  to  be  canceled,  do  so 
upon  such  terms  as  may  be  equitable  and  just,  such  as  the  par- 
ty's returning  what  he  has  received,  or  making  adequate  com- 
pensation where  it  is  equitable,  or  where  they  relieve  against 
usurious  contracts,  or  instruments  tainted  by  usury,  by  requiring 
the  borrower  to  pay  what  is  really  due,  for  unless  his  complaint 
contains  that  offer  it  will  be  dismissed,  and  where  both  parties 
are  in  pari  delicto,  as  in  this  conveyance  by  Carey  to  Whyte, 
they  do  not  interfere,  but  leave  both  parties  in  the  position  in 
which  they  have  voluntarily  placed  themselves  (Story's  Eq.  Ju- 
risp. §§  300  to  303,  and  692  to  703).  But  a  very  different  result 
is  produced  in  this  case,  by  directing  the  conveyance  and  the 
assignment  to  be  delivered  up  and  canceled.  For  all  that  ap- 
pears, Whyte  may  have  paid  the  full  consideration  of  the  prop- 
erty. It  purports  to  have  been  conveyed  for  the  sum  of  $4,000, 
subject  to  a  mortgage  of  $1,500,  and  for  all  that  appears,  "Whyte 
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may  have  paid  this  amount  less  the  $1,500  mortgage  and  the 
$1,000,  the  estimated  value  of  the  wife's  dower  interest.  Now 
what  becomes  of  this  payment  ?  Is  the  loss  to  be  imposed  upon 
the  one  wrong  doer  and  the  other  to  have  the  benefit  of  it,  espe- 
cially where  it  is  unnecessary  ?  for  this  conveyance  may  have 
been  fraudulent  as  against  creditors,  and  fraudulent  as  against 
the  wife's  equitable  rights  in  the  action  for  the  divorce,  but  as 
respects  her,  it  could  in  no  way  affect  her  rights  in  that  action  ; 
for  Whyte's  legatees,  or  the  assignees  of  the  mortgage  made  by 
him,  can  acquire  no  enjoyment  of  the  property  conveyed  by 
Carey  to  Whyte,  without  coming  into  the  court  that  ordered 
the  sequestration,  and  obtaining,  if  entitled  to  it,  the  possession 
and  enjoyment,  by  the  authority  and  permission  of  the  court 
(Angel  v.  Smith,  9  Yes.  336  ;  Cook  v.  Cook,  Com.  712).  Nor 
does  it  affect  the  question  that  Carey  was  under  injunction 
when  the  conveyance  was  made,  and  Whyte  knew  it.  Carey  is 
liable  to  punishment  for  disobeying  the  injunction,  but  that 
would  not,  as  between  Carey  and  Whyte,  affect  the  validity  of 
the  transfer.  It  would  not,  as  between  them,  make  the  con- 
veyance illegal  and  void.  The  sequestration  moreover,  in  cer- 
tain cases,  does  not  merely  abate,  but  falls  altogether  when  the 
defendant  dies,  the  process  being  generally  personal,  and  where 
the  decree  is,  as  in  this  case,  for  the  payment  of  a  personal  de- 
mand which  does  not  arise  out  of  covenants  or  some  duty  con- 
nected with  the  land,  it  can  be  revived  only  against  the  personal 
representatives,  and  not  against  the  heir  (Daniell's  Chan.  Pr.  p. 
1274,  and  cases  cited  therein).  It  would,  therefore,  be  a  ques- 
tion in  this  case,  whether  it  would  not  fall  altogether  as  respects 
the  land,  by  the  death  of  the  defendant,  for,  as  Lord  Ilardwicke 
said,  it  does  not  cover  the  land,  and  it  certainly  would  as  to  the 
alimony,  by  the  death  of  the  wife,  or  as  to  the  maintenance, 
upon  the  children's  arriving  at  their  majority,  and  the  legal 
title  being  in  the  legatees  of  Whyte,  they  would  then  be  enti- 
tled to  the  possession,  and  Townshend  would  then  be  entitled  to 
foreclose  his  mortgage,  for  there  would  then  be  nothing  to  ob- 
struct it. 

The  act  of  1858,  ch.  314,  empowers  a  receiver  for  the  bene- 
fit of  creditors  or  others  interested  in  the  estate  or  property 
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held  by  the  receiver  in  trust,  to  disaffirm,  treat  as  void,  and  re- 
sist all  acts  done,  transfers  or  agreements  made  in  fraud  of  the 
rights  of  any  creditor,  including  themselves  and  others  inter- 
ested in  the  estate  or  property  held  in  trust.  Under  this  act, 
and  indeed  before  it,  by  the  authority  of  the  cases  I  have  cited, 
the  plaintiff,  as  receiver,  had  the  right  to  compel  Townshend 
and  the  executors  and  legatees  of  "Whyte  to  come  into  the  court, 
that  the  conveyances,  the  mortgage  and  the  assignment  of  it 
should  be  declared  void  and  of  no  effect  as  against  the  seques- 
tration ;  but  to  order  the  conveyance  to  be  surrendered  up  and 
canceled,  is  to  declare  that  as  between  Carey  and  Whyte  it  is 
illegal  and  void,  which  was  not  necessary  to  protect  and  enforce 
the  wife's  equitable  rights,  which,  moreover,  the  court  had  no 
authority  to  do  under  this  provision  of  the  Revised  Statutes, 
and  which,  so  far  as  I  can  ascertain,  has  never  been  done  by 
courts  of  equity  upon  the  sequestration  of  real  estate  for  the  en- 
forcement of  their  decrees.  If  the  conveyance  of  the  legal  es- 
tate was  good  as  between  Carey  and  Whyte,  then  the  mortgage 
from  Whyte  to  Carey  was-  equally  good,  as  well  as  the  assign- 
ment of  it  to  Townshend.  The  attempt  of  Townshend  to  fore- 
close the  mortgage  is  quite  another  matter.  That  he  cannot  do 
without  the  permission  of  the  court,  by  whom  the  order  for  the 
sequestration  was  made.  Lord  Eldon,  in  Anon.  (6  Yes.  287), 
said  that  where  there  was  a  sequestration,  no  person  would  be 
permitted  to  bring  an  ejectment,  or  take  any  other  proceeding, 
without  the  leave  of  the  court,  and  that  whoever  did  so  would 
be  guilty  of  a  contempt ;  and  again,  in  Angel  v.  Smith  (9  Yes. 
335),  that  it  was  a  contempt  of  the  court  to  disturb  sequestra- 
tors  ;  that  a  party,  even  by  an  adverse  title,  could  not  claim  in 
any  other  way  than  by  coming  to  be  examined  pro  interesse  suo  ; 
that  where  the  sequestrator  is  in  possession  under  the  process  of 
the  court,  his  possession  cannot  be  disturbed  without  leave  of 
the  court ;  that  his  possession  is  the  possession  of  the  court ; 
that  the  court  will  not  permit  itself  to  be  made  a  suitor  in  a 
court  of  law,  being  itself  competent  to  pass  upon  the  rights  of 
the  claimant,  and  that  were  it  otherwise  it  would  be  putting  it 
in  the  power  of  the  party  against  whom  the  sequestration  was 
ordered,  to  harass  the  sequestrator,  so  as  to  make  it  impossible 
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for  the  court  to  execute  its  duty,  which  is  illustrated  in  the 
present  case  by  the  assignment  by  Carey,  in  violation  of  the  in- 
junction to  his  lawyer,  Townshend,  who  knew  of  the  injunction, 
and  by  the  attempt  of  Townshend  to  get  the  property  by  the 
foreclosure  of  the  mortgage  for  the  non-payment  of  interest,  or 
whatever  advantages  to  him  and  detriment  to  the  receiver  might 
arise  from  the  foreclosure  of  the  mortgage  and  the  sale  of  the 
property  under  the  foreclosure. 

In  my  opinion  the  decree  should  have  gone  no  farther  than 
to  declare  the  conveyance  void  and  of  no  effect  as  against  the 
sequestration,  and  the  plaintiff's  rights  as  an  officer  of  the  court 
under  it,  and  the  enjoining  of  Townshend  from  foreclosing  the 
mortgage  whilst  the  property  was  sequestrated  for  the  enforce- 
ment of  the  order  for  the  payment  of  the  alimony,  and  for  the 
maintenance  of  the  children,  and  upon  the  appeal  the  decree  in 
my  opinion  should  be  so  modified. 

LOEW  and  JOSEPH  F.  DALY,  JJ.,  concurred. 
Judgment  modified  accordingly. 


HENRY  B.  BARNES  AND  OTHERS  against  JACOB  H.  MOTT,  IM- 

PLEADED  WITH  OTHERS.  * 
(Decided  May  4th,  1875.) 

A  judgment  was  recovered  and  docketed  against  A.,  and  became  a  lien  on  certain 
real  estate,  which,  pending  an  appeal,  he  sold  with  covenants  of  warranty  to 
a  purchaser  who  had  no  knowledge  of  the  judgment,  and  under  that  purchase 
the  plaintiff,  by  certain  mexne  conve3-ances,  became  the  owner  of  the  property. 
That  judgment  having  been  affirmed,  an  appeal  was  taken  to  the  Court  of  Ap- 
peals, and  on  that  appeal  an  undertaking  to  stay  proceedings  was  given,  and  the 
judgment  having  been  affirmed  by  the  Court  of  Appeals,  the  defendant  W., 
who  had  knowledge  of  all  these  facts,  purchased  the  judgment,  and  afterwards 
gave  a  release  to  the  sureties  on  the  undertaking,  and  afterwards  assigned  the 
judgment  to  the  defendant  M. :  Held,  that  under  the  circumstances  the  holder 

*  Affirmed  in  the  Court  of  Appeals  in  64  N.  Y.  397. 
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of  the  real  estate  purchased  from  A.  stood  to  the  sureties  on  the  undertaking 
on  appeal  in  the  relation  of  a  surety,  and  that  as  they  had  been  released  from  lia- 
bility for  the  judgment,  it  could  not  be  enforced  against  the  land,  and  that  in 
an  action  for  that  purpose  the  enforcement  of  the  judgment  against  the  prop- 
erty would  be  perpetually  enjoined. 

APPEAL  by  the  defendant  Jacob  II.  Mott  from  a  judgment 
of  this  court,  entered  on  the  decision  of  Chief  Justice  CHARLES 
P.  DALY,  after  a  trial  before  him  at  special  term. 

This  action  was  brought  on  the  equity  side  of  the  court, 
to  restrain,  by  perpetual  injunction,  the  sale  of  a  house  and 
lot  in  Twelfth  street,  in  this  city,  under  an  execution  upon  a 
judgment  recovered  in  this  court. 

The  judgment  in  question  was  for  $17,093  58,  and  was  ob- 
tained by  one  Orchard  against  Britton  and  Bininger,  on  the  2d 
day  of  February,  1864.  At  that  time,  Britton  was  the  owner 
of  the  premises  referred  to,  and  this  judgment  thereupon  be- 
came a  lien  thereon.  In  the  latter  part  of  the  year  1864,  Brit- 
ton sold  and  conveyed  the  said  premises,  with  full  covenants 
and  warranty,  to  one  Burr,  who  purchased  the  same  in  ignorance 
of  the  judgment,  and  paid  the  full  value  therefor.  Burr  died 
in  the  following  year,  and  his  devisees  sold  and  conveyed  the 
property  to  a  Mrs.  Ludlam,  one  of  the  plaintiffs  herein,  who,  in 
the  year  1873,  sold  and  conveyed  it  to  Henry  B.  Barnes,  also 
one  of  the  plaintiffs  in  this  action. 

At  the  time  of  the  conveyance  to  Burr  an  appeal  from  the 
said  judgment  to  the  general  term  of  this  court  was  pending. 
In  October,  1868,  the  judgment  was  affirmed  by  the  general 
term,  and  an  appeal  was  thereupon  taken  to  the  Court  of  Ap- 
peals. On  this  latter  appeal,  two  of  the  defendants,  Wilson 
and  Darrow,  executed  an  undertaking,  whereby  all  proceedings 
to  enforce  said  judgment  were  stayed  during  the  pendency  of 
said  appeal.  In  January,  1873,  the  judgment  was  affirmed  by 
the  Court  of  Appeals.  Immediately  thereafter  an  action  was 
commenced  against  Wilson  and  Darrow  on  their  said  undertak- 
ing. In  this  action,  Wilson  and  Darrow  were  defended  by  the 
defendant  Wagner,  who,  in  March  of  the  same  year,  settled 
with  the  owners  of  the  judgment,  and  took  an  assignment 
thereof  to  himself,  and  at  the  same  time  obtained  a  discontinu- 
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ance  of  the  action  against  the  sureties.  Within  a  day  or  two 
thereafter,  Wagner,  by  a  release  executed  under  his  hand  and 
seal,  released  the  said  Wilson  and  Darrow  from  all  liability  on 
their  said  undertaking.  Wagner  then  assigned  the  said  judg- 
ment to  the  defendant  Mott,  who  caused  an  execution  to  be  is- 
sued thereon,  by  Wagner  as  his  attorney,  to  the  sheriff  of  the 
city  and  county  of  New  York.  The  sheriff  levied  upon  the 
premises  in  question,  and  advertised  the  same  for  sale,  where- 
upon this  action  was  commenced,  to  perpetually  enjoin  the  de- 
fendants from  enforcing  the  judgment  against  the  land  on 
which  it  was  a  lien. 

The  case  was  tried  before  Chief  Justice  CHARLES  P.  DALY, 
who  sustained  the  action  and  rendered,  on  filing  his  decision, 
the  following  opinion : 

"  My  general  conclusion  is  that  the  plaintiffs  are  entitled  to- 
have  the  assignee  of  the  judgment  perpetually  enjoined  from 
enforcing  it  by  the  sale  of  the  land  upon  which  the  judgment 
was  a  lien. 

"  The  necessity  for  an  immediate  decision  will  not  admit  of 
anything  more  than  a  brief  statement  of  the  grounds  of  that 
conclusion.  They  are  as  follows : 

"  Mottj  the  present  assignee  of  the  judgment,  took  nothing 
by  the  assignment,  except  what  it  was  in  the  power  of  Wagner 
to  transfer,  and  as  Wagner  purchased  the  judgment  with  a 
knowledge  of  all  the  facts,  he  took  it  subject  to  the  equitable 
rights  and  obligations  of  the  prior  parties. 

"  Burr  and  his  successors  stood,  as  respects  their  rights  and 
interest  in  the  land,  in  the  position  of  sureties  for  the  payment 
of  the  judgment  to  the  extent  of  the  value  of  the  land.  The 
defendants  in  the  judgment  were  the  parties  primarily  liable,  or 
what  is  termed  the  principal  debtors,  and  if  they  did  not  pay 
it,  Burr  or  his  successors  were  bound  to  do  so,  or  else  the  land, 
the  judgment  being  a  lien  upon  it,  might  be  sold  to  satisfy  the 
judgment,  and  in  either  event  Britton  would  have  been  bound 
to  indemnify  Burr  or  his  successors,  at  least  to  the  extent  of  the 
consideration  received  upon  the  purchase  of  the  land,  Britton 
having  sold  it  to  Burr  with  a  covenant  of  warranty  and  quiet 
enjoyment. 
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"  When  a  lien  upon  land  arises  from  the  recovery  of  a  judg- 
ment, it  is  a  right  to  have  the  land  applied  towards  the  satisfac- 
tion of  the  judgment. ,  The  land  is  a  security  for  the  payment 
of  the  judgment,  and  if  conveyed  to  another  after  the  recovery 
of  the  judgment,  it  is  tranferred  necessarily  subject  to  this  lien 
or  charge.  The  party  who  takes  it  is,  as  respects  the  land,  a 
surety  for  the  payment  of  the  judgment  to  the  extent  of  the 
value  of  the  land.  He  is  a  surety  from  the  fact  that  he  is  not 
primarily  liable  for  the  payment  of  the  debt  for  which  the  judg- 
ment was  rendered,  and  if  the  land  is  taken  for  the  satisfaction 
of  the  judgment,  or  if,  to  avert  its  being  so  taken,  he  is  com- 
pelled to  pay  the  judgment,  he  has  his  remedy  over  for  indem- 
nity against  the  judgment  debtor  who  conveyed  the  land  to  him. 
"  It  might  be  otherwise  when  the  property  is  conveyed  with  a 
knowledge  of  the  lien  on  the  part  of  the  grantee,  and  it  is  al- 
lowed for,  or  taken  into  account,  in  the  consideration  paid  for 
the  land,  which  was  not  the  case  here,  for  the  consideration 
paid  by  Burr  was  the  full  value  of  the  land,  less  the  mortgage 
upon  it.  Indeed,  the  judgment,  which  was  for  $17,093  55, 
was  more  than  the  value  of  the  land  with  the  incumbrance 
upon  it. 

"  If  I  am  right  in  the  conclusion  that  Burr  and  his  successors 
stand,  as  respects  the  land  and  the  lien,  in  the  position  of  surety 
for  the  satisfaction  of  the  judgment,  to  the  extent  of  the  value 
of  the  land,  then  it  follows,  upon  the  authorities  referred  tor 
that  the  sureties  upon  the  appeal  to  the  Court  of  Appeals,  if 
compelled  to  pay  the  judgment  in  pursuance  of  their  undertak- 
ing, would  have  had  no  recourse  for  indemnity  upon  the  prior 
surety,  and  that,  if  the  prior  surety  had  been  compelled  to  pay 
the  judgment  to  release  his  land,  or  his  land  had  been  taken  to 
satisfy  the  judgment,  that  he  would  have  had  the  equitable 
right  to  be  subrogated  to  the  rights  of  the  creditor  against  the 
sureties  upon  appeal,  through  whose  intervention  all  proceed- 
ings on  the  judgment  was  stayed,  for  the  benefit  of  the  judg- 
ment debtors,  in  an  unsuccessful  attempt  on  their  part  to  get 
the  judgment  reversed,  involving  a  delay  of  several  years, 
during  which  period  both  of  the  judgment  debtors  became  ir- 
responsible, either  of  them,  at  the  time  of  the  recovery  of  the 
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judgment,  and  before  the  appeal,  having  been  abundantly  able 
to  pay  the  judgment. 

"  Jf  the  creditors  had  enforced  the  lien  by  a  sale  of  the  land, 
under  an  execution  upon  the  judgment,  the  owner  of  the  land 
would  have  his  remedy  over  against  the  subsequent  sureties 
upon  appeal,  or  the  right,  upon  the  'authority  of  Ingalls  v.  Mor- 
gan (10  N.  Y.  178),  have  been  compelled  to  exhaust  his  remedy 
against  the  sureties  upon  the  appeal  before  resorting  to  his 
remedy  against  the  land  under  the  lien.  He  did  neither.  He 
assigned  the  judgment  to  parties  who,  after  an  action  had  been 
brought  against  the  sureties  upon  appeal,  in  turn  assigned  it  to 
"Wagner,  and  Wagner,  as  assignee  of  the  judgment,  released  the 
sureties.  By  doing  so,  he  cut  off  those  who  succeeded  to  the 
interest  of  Burr  from  any  remedy,  by  subrogation  or  other- 
wise, against  these  sureties,  if  the  land,  to  the  ownership  of 
which  they  have  succeeded,  should  be  taken  to  satisfy  the  judg- 
ment in  the  enforcement  of  the  lien.  Under  those  circum- 
stances, it  would  be  inequitable  to  allow  Wagner  to  sell  the 
land  under  the  execution,  and  the  plaintiff  therefore  is  enti- 
tled to  the  injunction  prayed  for." 

The  defendant,  Mott,  appealed  to  the  court  at  general  term. 

Luther  R,  Marsh,,  for  appellant. 
Addison  £rown,'for  respondents. 

LOEW,  J.  [after  stating  the  facts  of  the  case  as  above  given]. 
—The  question  is  therefore  presented,  whether  on  the  state  of 
facts,  the  learned  Chief  Justice  before  whom  the  case  was  tried  was 
correct  in  adjudging  and  decreeing  that  the  said  premises  should 
be  released  and  discharged  from  the  levy  made  thereon  by  the 
sheriff,  and  that  the  enforcement,  by  execution  or  otherwise,  of 
any  lien  by  reason  of  the  said  judgment  against  the  said  premises, 
should  be  perpetually  enjoined  and  restrained.  We  think  he 
was,  for  the  following  reasons  : 

1st.  Burr  was  a  bona  fide  purchaser  of  the  real  estate  in 
question,  and  he  and  his  successors  stood,  as  respects  the  prop- 
erty, in  the  relation  of  sureties  for  the  payment  of  the  judg- 
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ment  against  Britton  (Ingalls  v.  Morgan,  10  X.  Y.  ITS).  It  is 
true,  no  liability  could  attach,  to  them  personally,  and  their 
property  only  was  bound  for  the  satisfaction  of  the  judgment. 
Nevertheless,  a  person  whose  property  is  thus  situated  has  all 
the  rights  and  remedies  of  a  surety  who  is  personally  bound 
{Ingalls  v.  Morgan,  supra /  Neimcewicz  v.  Gahn,  3  Paige, 
614 ;  s.  c.  11  Wend.  312).  If,  therefore,  the  plaintiffs  had  been 
compelled  to  pay  the  judgment,  in  order  to  preserve  their  estate 
in  the  premises,  or  if  the  same  had  been  taken  to  satisfy 
the  judgment,  they  would  in  equity  have  been  entitled  to  be 
substituted  in  the  place  of  the  creditor,  not  only  with  respect 
to  the  judgment  itself,  but  also  as  to  any  other  security,  fund 
or  lien  which  the  creditor  had,  or  to  which  he  might  resort  for 
payment  (Boyd  v.  Finnegan,  3  Daly,  222,  and  cases  cited). 

2d.  As  between  the  first  sureties  bound  in  their  property 
and  Wilson  and  Darrow,  fhe  subsequent  sureties  bound  person- 
ally on  their  undertaking,  the  latter  are  primarily  liable.  They, 
with  knowledge  of  the  conveyance  to  Burr,  executed  the  under- 
taking on  appeal  to  the  Court  of  Appeals,  and  thus  delayed  the 
enforcement  of  the  judgment  against  the  principal  debtors  for 
several  years.  Their  intervention  not  only  might  have  preju- 
diced, but  actually  did  prejudice  and  injure,  the  prior  sureties  ; 
the  judgment  debtors,  in  the  meantime,  having  become  insolv- 
ent. The  equities  of  the  later  sureties  are,  therefore,  subor- 
dinate to  those  of  the  prior  sureties  (Ct.  'of  Appeals,  Hinckley 
v.  Kreitz,  MSS.  Op.).  Hence,  if  the  plaintiffs  had  paid  the 
judgment,  they  would  have  been  entitled  to  be  subrogated  to 
the  rights  and  remedies  of  the  judgment  creditor  as  regard  the 
undertaking  executed  by  Wilson  and  Darrow.  But  the  latter, 
on  payment  of  the  judgment,  would  not  have  been  entitled  to 
be  put  in  the  place  of  the  creditor,  with  the  right  to  enforce  the 
judgment  against  the  land  of  the  prior  sureties  (Id.). 

3d.  In  general,  if  a  creditor  does  any  act  which  is  prejudicial 
to  the  surety,  or  in  contravention  of  his  rights  as  such  surety, 
or  if  he  omits  to  do  some  act  which  his  duty  imposed  on  him, 
and  such  act  affects  the  surety  injuriously,  the  latter  will  be 
released  from  all  liability  (Jlinokley  v.  Kreitz,  supra  •  Ingalls 
v.  Morgan,  supra).  In  this  case,  Wagner,  with  knowledge  of 
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all  the  facts,  discharged  Wilson  and  Darrow  from  all  liability 
on  their  undertaking  on  the  appeal  to  the  Court  of  Appeals. 
This  act  clearly  injured  and  prejudiced  the  prior  sureties,  be- 
cause it  deprived  them  of  their  remedy  over  against  Wilson  and 
Darrow,  the  subsequent  sureties.  Consequently  the  judgment 
creditor,  Wagner,  lost  the  right  of  enforcing  the  judgment 
against  the  property  of  the  first  sureties.  And  his  assignee, 
Mott,  who  is  the  present  owner  of  the  judgment,  occupies  the 
same  position.  He  could  acquire  no  other  or  greater  rights 
than  his  assignor  had. 

It  follows,  from  what  has  been  said,  that  the  judgment  ap- 
pealed from  should  be  affirmed,  with  costs. 

LARREMORE  and  JOSEPH  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed.  • 


Louis  C.  BRUNS   against  THE  MAYOR,  ALDERMEN,  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK. 

(Decided  June  28th,  1875.) 

Under  §  32  of  the  charter  of  the  city  of  New  York  (L.  1870,  ch.  137),  allowing- 
the  head  of  each  department  from  time  to  time  to  remove  the  employees  in  his 
department,  and  change  their  salaries,  when  an  employee  is  notified  by  the  head 
of  his  department  of  the  amount  at  which  his  salary  is  fixed,  he  cannot  after 
that  recover  from  the  city  any  greater  compensation,  although  he  is  detailed  to 
perform,  and  does  perform,  services  for  the  city  outside  of  those  belonging  to 
his  position. 

So  held,  where  a  clerk  in  the  finance  department  was  assigned  to  the  additional 
duty  of  book-keeper  to  the  board  of  commissioners  of  the  sinking  fund,  in 
place  of  a  former  book-keeper,  and  performed  the  duties  of  that  position  in  ad- 
dition to  those  of  his  own. 

The  remedy  afforded  to  creditors  of  the  city  of  New  York  by  the  creation  of  the 
board  of  apportionment  and  audit  under  the  acts  of  1872  (L.  1872,  chs.  9  and  29), 
was  merely  cumulative,  and  did  not  require  the  submission  of  claims  to  that 
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body;  and  their  audit  and  allowance  of  a  claim  at  a  certain  amount,  where  the 
claimant  did  not  submit  his  rights  to  their  action,  is  not  conclusive  as  to  the 
amount  of  tlie  claim;  nor  is  the  receipt  by  the  claimant  of  the  amount  allowed 
him  by  the  board  a  bar  to  his  suit  against  the  city  to  reeover  the  balance  of  what 
he  claims  to  be  due. 

APPEAL  by  the  defendant  from  a  judgment  of  this  court, 
entered  on  the  decision  of  Judge  LARREMORE,  after  a  trial  be- 
fore him  without  a  jury. 

The  facts  are  stated  in  the  opinion. 

A.  Oakey  Hall,  for  plaintiff. 
David  J.  Dean,  for  defendants. 

ROBINSON,  J. — Plaintiff'  sued  for  his  salary  as  clerk  in  the 
finance  department  of  this  city,  from  May  1,J.871,  to  March 
13,  1873,  claiming  it  to  have  been  at  the  rate  of  $3,500,  paya- 
ble monthly.  He  was  paid  at  that  rate  up  to  the  first  of  Octo- 
ber, 1871,  but  not  for  the  months  of  October,  November  and 
December  in  that  year,  and  judgment  has  been  rendered  in  his 
favor  at  that  rate,  after  allowing  payments  made  to  him.  In 
February,  1870,  he  was  employed  as  assistant  clerk  in  the  de- 
partment of  finance,  at  a  salary,  fixed  by  the  comptroller,  of 
$2,000  per  annum,  and  on  or  about  the  first  of  August,  3870, 
was  assigned  to  the  additional  duty  of  book-keeper  of  the  com- 
missioners of  the  sinking  fund,  in  place  of  a  former  book-keep- 
er. Such  commissioners  had,  in  February,  1869,  passed  a  reso- 
lution that  the  salary  of  the  book-keeper  to  that  board  should 
be  fixed  at  $1,500  per  annum,  and  the  "  plaintiff  was  assigned 
to  the  said  position  of  book-keeper  to  said  commissioners  in 
pursuance  of  the  said  resolution."  Plaintiff  was  thereafter  paid 
monthly  for  his  services,  rendered  to  the  first  of  October,  1871, 
by  separate  warrants,  to  wit,  one  as  assistant  clerk  at  the  rate  of 
$2,000  per  annum,  and  one  as  such  book-keeper,  at  the  rate  of 
$1,500  per  annum. 

He  continued  to  perform  the  duties  of  both  assistant  clerk 
and  book-keeper,  but  for  his  services  during  the  months  of  Oc- 
tober, November  and  December,  1871,  was  only  paid  at  the  rate 
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of  $2,000,-  and  defendants  refused  to  pay  any  part  of  the  addi- 
tional salary  of  $1,500  per  annum,  under  and  in  pursuance  of 
the  resolution  of  the  commissioners  of  the  sinking  fund. 
Plaintiff  refers  to  no  law  or  ordinance  authorizing  the  commis- 
sioners of  the  sinking  fund  to  employ  a  book-keeper  or  assign 
him  any  compensation,  but  in  the  absence  thereof  he  claims  that 
the  action  of  the  comptroller,  the  head  of  the  finance  depart- 
ment, in  paying  him  by  separate  warrants  at  the  rates  of  $2,00  0 
and  $1,500  per  annum,  amounting  in  the  aggregate  to  a  salary  of 
$3,500  per  annum  from  August  llth,  1870,  to  October  1, 1871, 
was  in  fact  the  designating  and  approving  "  of  his  salary  or 
compensation  at  the  latter  rate,"  within  the  provisions  of  §  32  of 
the  city  charter,  chap.  137,  of  the  Laws  of  1870,  although  hav- 
ing some  reference  to  the  distinctive  duties  performed,  or  to  his 
own  views  of  propriety.  The  amount  of  plaintiff's  salary  was 
drawn  monthly  in  separate  warrants,  and  necessarily  with  his 
approval,  as  was  required  by  §  39  of  said  city  charter.  When 
plaintiff  was  first  notified  of  the  change  of  the  comptroller's 
views  as  to  his  rate  of  compensation,  does  not  clearly  appear  in 
the  case  on  appeal,  but  it  must  at  least  be  assumed  that  such 
notice  was  given  on  the  refusal  to  pay,  at  the  end  of  October, 
1871,  that  month's  compensation  at  any  larger  amount  than  at 
the  rate  of  $2,000  per  annum,  or  "  any  sum  whatever  under  and 
pursuant  to  the  aforesaid  commissioners  of  the  sinking  fund." 
§  32  of  the  charter  allowed  the  head  of  each  department, 
from  time  to  time,  to  remove  the  incumbents  or  employees  in 
his  department,  and  also  to  change  his  salary  or  compensation. 
This,  discretion  was  to  be  exercised  for  the  public  good,  and 
could  not  be  lawfully  abridged  by  contract,  so  as  to  bind  either 
his  own  official  action  or  that  of  his  successor.  The  subordinate, 
by  his  appointment  or  employment,  acquired  no  vested  right, 
either  as  to  his  term  of  office  or  employment,  or  his  continued 
rate  of  salary  or  compensation,  and  when  notified  of  a  change 
in  the  latter,  had  thereby  an  option  to  continue  in  service  at 
such  modified  rate,  or  not  to  do  so,  and  plaintiff  electing  to  re- 
main in  such  employment  after  notice,  was  subject  to  the  action 
of  the  comptroller  in  reducing  his  compensation  to  $2,000  per 
annum. 
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It  is  clear  that  he  acquired  no  right  to  extra  compensation 
from  an  increase  of  his  duties  (Dillon  on  Mun.  Corp.  §  172  ; 
Cowan  v.  The  Mayor,  &c.  10  N.  Y.  Sup.  Ct.  E.  [3  Hun],  632). 
As  to  his  services  rendered  during  the  months  of  November  and 
December,  there  was  no  designation  or  approval  of  his  rate  of 
compensation  shown  to  have  been  made  by  the  comptroller  in 
excess  of  $2,000  per  annum,  and  his  right  of  recovery  for  serv- 
ices in  those  months,  was  so  limited. 

Defendants  on  the  trial  claimed  the  benefit  of  the  action  of 
the  board  of  apportionment  and  audit,  appointed  under  chapters 
9  and  29  of  the  laws  of  1872,  which  made  provision  for  the 
early  payment,  sub  modo,  of  salaries  and  other  claims  against 
the  city  accruing  during  the  year  1871,  and  until  May,  1872. 
The  remedy  thus  afforded  such  creditors  of  the  city  was  merely 
cumulative,  and  in  no  way  required  any  submission  of  claims  to 
that  body.  That  board  appear  to  have  taken  cognizance  of 
plaintiff's  rights  and  claims  for  salary  or  compensation  for  serv- 
ices rendered  during  said  months  of  October,  November  and 
December,  1875,  and  the  aforesaid  payments  to  him  for  those 
months,  at  the  rate  of  $2,000  per  annum,  were  made  under  and 
in  pursuance  of  an  audit  and  allowance  therefor  made  by  that 
board,  and  "  without  any  voice  therein  of  the  plaintiff."  No 
dispute  ever  existed  as  to  plaintiff's  right  to  compensation  at 
this  latter  rate,  and  no  question  or  controversy  was  ever  sub- 
mitted to  that  board  to  which  plaintiff  was  a  party.  Their  ac- 
tion upon  recognized  and  undisputed  claims,  and  providing  for 
their  payment  th rough  the  means  pointed  out  by  these  statutes, 
was  legitimate,  but  in  no  way  concluded  or  adjudicated  upon 
the  rights  of  parties  who  in  no  way  submitted  them  to  any  ad- 
judication or  determination  of  that  body. 

It  is,  therefore,  unnecessary  to  decide  the  powers  of  that 
body,  under  the  authority  given  them  to  audit  and  allow  such 
claims  as  are  referred  to  in  these  statutes,  as  the  plaintiff  never 
by  any  act  subjected  himself  to  their  jurisdiction,  and  by  accept- 
ing the  payment  made  under  their  action,  upon  no  principle  of 
law  debarred  himself  from  enforcing  his  claims  to  any  further 
amount  otherwise  due  him  upon  just  and  legal  principles. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
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unless  the  plaintiff  elects  to  a  reduction  of  the  recovery  (of  $375 
and  $81  interest,  making  $456  damages,  to  $125,  one  month's 
salary  or  compensation  at  $1,500  per  annum,  and  $29  80,  to 
wit),  to  $154  80,  as  of  date  of  judgment,  in  which  case  the 
judgment  should  be  affirmed  for  that  sum,  besides  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Ordered  accordingly. 


THE  MANUFACTURERS'  AND  BUILDERS'  BANK  against  JOHNSON 
B.  KIERSTED  AND  ANOTHER. 

(Decided  Nov.  1st,  1875.) 

A  judgment  of  the  Marine  Court  of  the  city  of  New  York,  entered  on  an  order  of 
the  general  term  of  that  court,  directing  judgment  on  account  of  the  frivolous- 
ness  of  the  demurrer,  ia  a  final  judgment,  and  an  appeal  lies  therefrom  to  the 
Court  of  Common  Pleas  of  the  city  and  county  of  New  York. 

Under  the  Marine  Court  act  of  1872  (L.  1872,  ch.  629),  a  motion  for  judgment 
on  a  demurrer  as  frivolous,  cannot  be  made  on  a  notice  of  less  than  two  days, 
nor  can  that  time  be  shortened  by  the  order  of  a  judge  of  that  court,  and  a 
judgment  on  a  demurrer  as  frivolous,  ordered  on  one  day's  notice,  is  without 
authority,  and  will  be  reversed  on  appeal. 

APPEAL  by  defendant  from  a  judgment  of  the  Marine  Court 
of  the  city  of  New  York. 

The  facts  are  stated  in  the  opinion. 

W.  T.  Birdsall,  for  appellants. 
Frederick  Swartz,  for  respondent. 
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ROBINSON,  J. — The  return  of  the  Marine  Court  shows  that 
on  an  appeal  by  plaintiff  to  the  general  term  thereof,  from  an 
order  entered  on  their  motion  to  strike  out  a  demurrer  to  the 
complaint  as  frivolous,  and  denying  the  same,  such  general 
term,  on  the  28th  day  of  April,  1874,  ordered  "that  said  order 
appealed  from  be  reversed  with  $10  costs,  and  that  plaintiff 
.have  judgment  on  account  of  the  frivolousn-ess  of  the  demurrer, 
with  leave  to  defendants  to  serve  answer  within  ten  days  from 
service  of  this  order,  on  payment  of  ten  dollars  costs  of  this  ap- 
peal, and  ten  dollars  costs  of  the  motion  in  the  court  below,  no 
judgment  to  be  entered  except  after  twenty-four  hours'  notice  of 
taxation  of  costs."  On  an  affidavit  subsequently  made  by  the 
plaintiff's  attorney,  on  May  12,  1874,  "that  no  answer  had  been 
received  or  served  in  said  action,"  filed  with  the  clerk,  and  due 
notice  of  taxation  of  costs,  a  judgment  was  thereupon  entered 
against  the  defendants,  without  further  application  to  the 
court.  The  judgment  recites  as  follows :  "  Judgment,  May  12, 
1874.  The  summons  and  complaint  having  been  personally 
served  on  the  defendants,  and  no  answer  to  the  complaint  hav- 
ing been  received  by  plaintiffs  attorney,  as  provided  in  the  or- 
der for  judgment  on  defendants'  demurrer,  which  was  entered 
on  the  28th  day  of  April  last,  and  plaintiff's  costs  having  been 
taxed  on  appearance,  now  on  motion  of  Frederick  Swartz,  plaint- 
iffs attorney,  it  is  adjudged  (as  the  judgment  proceeded  to  di- 
rect), that  the  plaintiff  recover  the  amount  of  the  claim  in  suit 
(a  promissory  note),  and  costs."  It  seems  to  be  clear  that  this 
judgment  was  entered  solely  under  and  by  force  of  the  direction 
and  judgment  of  the  general  term,  and  that,  under  the  facts 
stated  and  appearing  by  the  record,  the  judgment  so  rendered 
was  final  upon  the  rights  of  the  defendants  as  presented  by  their 
demurrer,  and  the  present  appeal  does  not  seem  premature  for 
any  want  of  a  final  determination  by  the  general  term  upon  the 
issue  of  law  presented  by  the  pleading.  The  favor  of  putting 
in  an  answer  upon  the  prescribed  terms  accorded  by  the  general 
term  not  having  been  availed  of,  does  not  render  the  decision 
any  the  less  absolute  and  final,  nor  alter  the  consideration  of  the 
questions  arising  out  of  that  order  of  judgment  by  the  general 
term.  In  this  respect  the  case  differs  from  that  of  Jlollister 
VOL.  VI.— 11 
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Bank  v.  Vail  (15  N".  Y.  593),  in  which  the  general  term  had 
merely  affirmed  an  order  for  judgment  on  account  of  -the  f rivo- 
lousness  of  the  demurrer  to  the  complaint,  but  had  not  made 
any  determination  that  was  in  itself  a  judgment  entered  by  ita 
sole  dictation  and  authority.  The  power  given  to  the  general 
term  was  to  affirm,  reverse  or  modify  the  judgment  or  order  ap- 
pealed from  (Code,  §  330 ;  act  of  1872,  ch.  629,  §§  9,  11),  but 
not  to  direct  a  new  and  absolute  judgment  (even  if  terms  were 
tendered  upon  which  it  may  be  avoided),  in  direct  opposition  to 
the  provisions  of  such  original  judgment  or  order.  It  is  mani- 
fest any  such  new  appeal  from  the  judgment  so  ordered,  would 
be  but  a  representation  of  the  same  precise  matters,  without  any 
intermediate  judicial  action  of,  or  reconsidering  of,  any  new  case 
by  any  judge  at  special  term.  For  these  reasons  I  am  of  the 
opinion  the  judgment  appealed  from  was  a  final  determination 
of  the  action  in  the  Marine  Court,  and  absolute  judgment 
by  the  general  term.  The  before  mentioned  act  of  18T2t 
ch.  629,  then  controlled  the  proceedings  of  that  court.  Sec- 
tion 2  of  that  act  adopted  the  provisions  of  the  Code  re- 
lating to  proceedings  and  remedies  in  courts  of  record, 
as  those  to  govern  in  the  Marine  Court,  except  as  otherwise  di- 
rected by  the  act.  Section  5  prescribed  various  periods  of  time 
to  be  allowed  an  adverse  party,  and  contained,  among  others, 
this  provision :  "  A  motion  for  judgment  on  the  answer,  and 
for  like  causes,  as  allowed  by  said  Code  of  Procedure,  may  be 
made  on  a  notice  of  not  less  than  two  days."  By  §  14  all  other 
notices  of  motions  were  to  be  four  days,  unless  the  court,  or  a 
justice  thereof,  should,  by  order  to  show  cause,  prescribe  a  short- 
er time.  Such  authority  to  prescribe  a  shorter  time  than  two 
days'  notice  of  a  motion  for  judgment,  on  account  of  the  frivo- 
lousness  of  a  demurrer,  was  expressly  excluded  from  any  power 
on  the  part  of  the  court,  or  any  justice,  by  any  order  to  show 
cause  to  prescribe  a  shorter  time  (Leland  v.  Smith,  3  Daly,  309). 
The  original  motion  for  judgment  made  by  plaintiff  on  ac- 
count of  the  frivolousness  of  the  demurrer,  was  on  return  of  an 
order  of  a  justice  granted  on  the  18th,  and  returnable  on  the 
19th,  and  not  upon  any  notice  of  not  less  than  two  days.  The 
demurrer  is  liable  to  the  imputation  of  frivolousness,  but,  on 
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the  hearing,  the  defendant's  attorney  presented  an  affidavit  pal- 
liating or  extenuating  its  interposition.  The  judge,  under  these 
circumstances,  denied  the  motion,  and  deferred  the  plaintiff  to 
the  trial  at  law  on  the  demurrer.  Some  suggestions  may  pos- 
sibly have  been  presented  to  him  besides  the  apparent  want  of 
due  notice  of  motion,  of  imperfect  allegation  in  the  complaint, 
that  he  may  have  deemed  worthy  of  more  deliberate  considera- 
tion or  formal  argument.  The  order  of  the  justice  denying  the 
motion  (in  addition  to  the  efficacy  of  the  previously  stated  ob- 
jections), was  also  mere  matter  of  discretion,  and  not  the  subject 
of  review. 

By  the  act  of  1872,  ch.  629,  §  10,  appeals  in  the  Marine 
Court  to  the  general  term  were  only  allowed  in  the  same  cases  as 
provided  by  the  Code  of  Procedure  in  the  Supreme  Court.  That 
§  349  only  allowed  any  such  appeal  from  decisions  as  to  a  de- 
murrer that  sustained  or  overruled  them  (sub.  2),  or  where  the 
matter  decided  affected  a  substantial  right  (sub.  3).  The  denial 
by  the  judge  of  the  motion  for  judgment  for  frivolousness  of 
the  demurrer  affected  no  substantial  right,  but  merely  deferred 
the  plaintiff  on  the  argument  or  trial  of  the  question  of  the  sub- 
stantiality of  the  questions  raised  by  the  demurrer,  to  a  more  ap- 
propriate and  deliberate  tribunal,  to  wit,  the  trial  term  for  is- 
sues of  law.  The  decision,  even  if  justified  by  the  short  notice 
of  motion,  did  not  "involve  the  merits  of  the  action,  or  some 
part  thereof,  or  affect  a  substantial  right." 

While  the  demurrer  may  have  been  clearly  frivolous,  and 
the  objections  to  the  judgment  technical  and  factious,  they  yet 
grew  out  of  provisions  of  law  intended  to  guard  the  rights  of 
suitors,  which,  in  the  course  of  plaintiff's  (respondent's),  proceed- 
ings, have  been  violated.  The  order  of  the  judge  denying  the 
motion  for  judgment  was  justifiable  on  the  technical  grounds  of 
want  of  sufficient  notice,  and  also  in  the  right,  in  his  discretion, 
to  require  a  formal  trial  at  law  of  the  merits  of  the  demurrer. 
That  order  ought  not  to  have  been  reversed,  but  far  less  was  it 
within  the  province  of  the  general  term  to  not  alone  so  reverse 
it,  but,  in  addition,  to  order  judgment  absolute  against  the  de- 
fendants, unless  they  availed  themselves  of  terms  and  conditions 
which  they  did  not  choose  to  accept,  and  which  it  had  no  right 
to  impose. 
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For  these  reasons  I  am  of  the  opinion  the  judgment  is  one 
appealable  to  this  court,  and  should  be  reversed,  and  a  new  trial 
of  law  on  the  demurrer  ordered  with  costs  to  abide  the  event. 

LARREMORE,  J.,  concurred  in  this  opinion. 

CHABLES  P.  DALY,  Ch.  J.,  concurred  in  holding  that  the 
judgment  was  appealable  to  this  court,  but  was  of  opinion  that 
the  decision  of  the  general  term  of  the  Marine  Court  was  right. 

Judgment  reversed  and  new  trial  ordered. 


WILLIAM  K.  FOSTEK  AND  OTHERS  against  AMELIA  M.  C.  PERSCH. 
(Decided  November  1st,  1875.) 

Defendant's  husband,  with  her  concurrence,  and  in  order  to  conceal  his  property 
from  his  creditors,  carried  on  business  in  her  name,  but  in  reality  for  his  own 
benefit.  The  plaintiffs,  knowing  these  facts,  sold  goods  on  credit  to  be  used  in 
the  business,  and  the  defendant's  husband,  who  acted  as  her  agent  in  buying 
the  goods,  told  the  plaintiffs  to  charge  the  goods  to  him  or  to  the  defendant, 
as  they  choose,  and  the  plaintiffs,  after  consultation,  charged  the  goods  to  the 
defendant's  husband.  Held,  that  this  was  an  election  by  the  plaintiffs  to  accept 
the  defendant's  husband  and  agent  as  principal  in  the  transaction,  which  they 
could  not  revoke,  and  that  a  finding  by  a  referee  in  an  action  against  the  de- 
fendant for  the  price  of  the  goods,  that  the  plaintiffs,  by  so  doing,  "  did  not  in- 
tend to  exonerate  the  defendant  from  liability  therefor,"  was  erroneous. 

APPEAL  by  defendant  from  a  judgment  of  this  court  for 
$1,101  99,  entered  on  the  report  of  George  M.  Yan  Hoesen, 
Esq.,  appointed  referee  to  hear  and  determine  the  issue. 

The  action  was  brought  to  recover  from  the  defendant,  for 
goods  sold  and  delivered  to  her,  of  the  value  of  $618  52.  The 
answer  was  a  general  denial,  and  the  proofs  offered  by  the  de- 
fendant on  the  trial  went  to  show  that  the  goods  had  been  sold 
and  delivered  to  the  defendant's  husband,  and  not  to  her,  and 
that  the  credit  had  been  given  to  him.  The  findings  of  the 
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referee  on  this  point,  and  the  evidence  on  which  they  were 
based,  are  stated  in  the  opinion. 

August  jReymert,  for  appellant. 
William  7?.  Foster,  Jr.,  for  respondent. 

ROBINSON,  J. — Upon  the  conflicting  proofs,  the  referee  was 
warranted  in  finding,  as  a  matter  of  fact,  that  the  baking  busi- 
ness carried  on  by  defendant's  husband  was  conducted  in  her 
name  as  owner^with  her  concurrence.  The  use  of  her  name 
was,  however,  manifestly  but  a  cover  to  allow  him  to  transact 
business  for  his  own  benefit,  under  the  protection  of  her  name, 
so  as  to  avoid  the  claims  of  his  creditors. 

The  only  question  the  case  presents  for  serious  consideration 
is  whether  the  plaintiffs  having,  under  the  circumstances  dis- 
closed by  the  testimony,  and  with  full  knowledge  of  the  assumed 
position  of  Frederick  "W.  Perseh  as  agent  of  the  defendant,  his 
wife,  in  making  the  purchase,  elected  to  charge  the  goods  sold 
and  give  the  credit  exclusively  to  the  husband,  can  avoid  the  le- 
gal force  and  effect  of  that  act,  and  enforce  their  rights  as  cred- 
itors for  the  goods  sold  against  the  separate  estate  of  the  wife  ? 

The  referee  finds,  as  matter  of  fact,  that  in  so  charging  the 
goods  to  him  they  "  did  not  intend  to  exonerate  the  defendant 
from  liability  therefor,"  and  in  this  he  erred. 

The  law  regards  them  as  having  intended  the  legal  conse- 
quences of  their  act,  and  while  ordinarily  in  a  sale  made  through 
an  agent  of  a  purchaser,  the  legal  presumption  is  that  credit  is 
given  to  the  principal,  though  charges  in  the  books  of  the  ven- 
dor made  against  the  agent,  his  relation  being  known,  are  strong 
evidence  that  the  credit  was  given  to  him,  they  are  yet  but  pri- 
vate memoranda  of  the  vendor,  and  are  not  conclusive  evidence 
that  it  was  given  exclusively  to  him  (Meeker  v.  Claghorn,  44 
N.  Y.  352).  In  the  present  case  the  testimony  makes  it  appear 
clearly  that  the  credit  was  exclusively  given  to  the  assumed 
agent.  He  had  previously  carried  on  the  business  and  bought 
goods  from  the  plaintiffs  for  that  purpose.  On  commencing  to 
make  purchases  under  this  new  assumed  relation  of  his  wife,  he 
informed  Mr.  Dewey,  one  of  the  plaintiffs,  to  whom  he  applied 
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for  a  further  purchase  of  goods,  "  that  he  had  got  into  trouble, 
and  put  all  his  property  into  his  wife's  hands  ;  she  was  going  to 
carry  on  the  bakery,  and  she  wanted  some  goods ;  he  said  he 
had^  as  much  money  as  ever,  and  it  would  be  all  right.  We 
(plaintiff  Dewey  and  the  husband),  consulted  together.  I  asked 
Mr.  Persch  if  he  wanted  us  to  charge  the  goods  to  his  wife  ;  he 
said  '  yes ;  but  it  did  not  make  any  difference.'  He  also  brought 
down  an  old  pass-book  that  he  had,  and  I  told  him  that  I  would 
charge  the  goods  to  him,"  which  was  so  done  on  their  books. 

It  seems  clear  from  these  facts  disclosed  by  the  testimony  of 
one  of  the  plaintiffs,  that  they  were  apprised  of  the  covert  (if 
not  fraudulent)  design  of  Persch  to  carry  on  the  business  for  his 
own  benefit,  though  ostensibly  in  the  name  of  his  wife,  that  he 
had  as  much  money  as  ever,  and  it  made  no  difference  to  whom 
the  goods  were  charged,  and  after  consultation  they  elected  to 
charge  the  goods  to  him  (Prisley  v.  Fermi,  3  Hurlst.  &  Colt. 
977 ;  Rowan  v.  JBalleman,  1  Daly,  415).  It  cannot  be  ques- 
tioned that  Persch  thus,  by  agreement  with  plaintiff,  became  le- 
gally bound  as  the  debtor,  and  that  they  deliberately  elected  him 
as  such.  The  transaction  admitted  of  no  vicarious  transfer  of 
such  liability  from  mere  caprice  or  subsequent  change  of  inten- 
tion on  the  part  of  the  plaintiffs.  The  rights  of  the  parties  thus 
became  fixed,  and  even  if  the  plaintiffs,  at  the  time  of  the  sale 
of  the  goods  in  question,  entertained  any  said  intention  (such  as 
is  found  by  the  referee),  "  not  to  exonerate  the  defendant  from 
liability  therefor,"  they  then  evinced  no  such  intention,  but  by 
their  deliberate  acts  concluded  themselves  from  treating  any  one 
but  Persch,  the  husband,  their  then  acknowledged  debtor,  as  li- 
able for  the  goods  thus  sold  and  delivered.  Upon  these  consid- 
erations the  finding  of  the  referee  that  defendant  ever  became 
indebted  to  the  plaintiffs  was  erroneous,  and  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the 
defendant  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  LAEREMOKE,  J.,  concurred. 
Ordered  accordinglv. 
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RICHARD  S.  ROSENTHAL  against  THE  MAYOR,  ALDERMEN  AND 
COMMONALTY  OF  THE  CITY  OF  NEW  YORK. 

(Decided  November  1st,  1875.) 

One  A.  being  employed  as  interpreter  to  the  county  courts  of  the  city  and  county 
of  New  York,  the  board  of  supervisors  on  May  26th,  1870,  passed  a  resolution 
providing  that  the  "salary  of  A.,  general  interpreter,"  <fcc.,  should  be  $3,500 
per  annum,  and  subsequently,  in  1874,  by  an.  act  of  the  legislature  (L.  1874,  ch. 
566),  this  resolution  was  confirmed,  ratified  and  legalized,  and  the  comptroller 
of  the  city  and  county  of  New  York  was  directed  to  pay  him  his  salary  at  that 
rate,  for  the  term  unpaid  for.  Held,  the  resolution  and  the  statute  ratifying  it, 
were  for  the  personal  benefit  of  A.  only,  and  did  not  extend  to  the  benefit  of 
plaintiff,  who  succeeded  him  as  interpreter. 

Ii  seems,  that  the  resolution  of  the  board  of  supervisors  was  without  authority  in 
that  body  to  pass  it,  and  was  void.  Per  ROBINSON,  J. 

It  seems,  that  no  such  officer  as  general  interpreter  to  the  county  courts  in  the 
city  and  county  of  New  York  has  ever  been  created  by  law,  and  that  the  in- 
terpreter employed  in  those  courts  is  simply  an  attendant,  and  not  an  officer  of 
the  court.  Per  ROBINSON,  J. 

APPEAL  by  the  plaintiff  from  a  judgment  of  this  court,  en- 
tered on  the  decision  of  Judge  LAREEMORE,  after  a  trial  before 
him  without  a  jury.  The  facts  are  stated  in  the  opinion. 

A.  Oakey  Hall,  for  appellant. 
D.  J.  Dean,  for  respondent. 

ROBINSON,  J. — Plaintiff  seeks  to  recover  from  the  defendants, 
a  balance  alleged  to  be  due  him  for  salary  as  general  interpreter 
of  the  criminal  courts  of.  the  county  of  New  York,  duly  ap- 
pointed and  acting  as  such  for  the  months  of  July,  August  and 
September,  1874,  which  he  alleges  he  was  entitled  to  receive  at 
the  rate  of  $3,500  per  annum,  payable  monthly  in  installments 
of  $375  per  month.  He  admits  payment  of  $500  on  account, 
-•and  has  recovered  a  balance  of  $250,  being  at  the  rate  of  $3,000 
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per  annum,  as  to  which  no  exception  is  taken  by  the  defend- 
ants. The  answer  does  not  deny  the  appointment  of  the  plaint- 
iff to  that  position,  or  his  performance  of  the  services,  but  only 
presents  as  a  defense  that  his  salary  or  compensation  was  limited 
by  virtue  of  a  resolution  of  the  board  of  supervisors,  passed 
November  17,  1873,  three  days  prior  to  plaintiff  being  selected 
for  the  position,  which  was  in  these  words : 

"  Resolved,  that  the  judges  of  the  Court  of  General  Sessions,, 
of  the  city  and  county  of  New  York,  be  and  are  hereby  author- 
ized and  directed  to  appoint  a  properly  qualified  person  to  act 
as  interpreter  to  the  courts  of  the  county  of  New  York,  to  be 
certified  under  their  hands,  and  such  certificate  of  their  appoint- 
ment to  be  filed  with  the  clerk  of  said  Court  of  General  Ses- 
sions. Such  interpreter  being  qualified  under  such  appointment, 
shall  be  entitled  to  receive  an  annual  salary  thereafter,  at  the 
rate  of  $3,000  per  annum,  for  the  years  1 873  and  1874,  if  he 
shall  so  long  continue  in  office." 

This  resolution  was  ultra  vires.  No  power  existed  in  the 
board  of  supervisors  to  appoint  any  such  officer  as  interpreter  to 
the  county  courts,  or  to  delegate  any  such  authority  to  the  judges 
of  the  Court  of  General  Sessions.  By  chapter  438  of  the  Laws  of 
1872,  the  judges  of  the  Supreme,  Superior  and  Common  Pleas- 
Courts,  and  of  the  Court  of  General  Sessions,  were  authorized  to 
appoint  such  officers  to  attend  their  respective  courts  as  to  the 
judges  should  appear  to  be  necessary.  The  salaries  of  such  offi- 
cers were  to  be  fixed  by  the  common  council,  and  it  was  enacted 
that  the  salary  of  each  officer  or  attendant  was  in  no  case  to- 
exceed  $1,200  per  annum,  and  also  that  no  other  officer  or  clerk 
should  be  appointed  by  said  judges  than  as  therein  provided  for, 
neither  should  any  officer  or  clerks  for  said  courts  be  appointed 
by  any  other  person  or  authority.  The  authority  thus  attempt- 
ed, by  the  resolution  of  the  board  of  supervisors,  of  November, 
1872,  to  be  conferred  on  the  judges  of  the  Court  of  General 
Sessions,  to  appoint  an  interpreter  "  to  the  courts  of  the  county," 
was  an  entire  assumption  of  control  over  the  matter,  wholly  in- 
operative so  far  as  it  exceeded  the  particular  authority  given  to 
those  judges  b}7  the  act  of  1872  (chap.  438),  and  the  attempt  to 
fix  the  salary  of  any  such  official  or  attendant,  was  in  derogation. 
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of  the  power  over  that  subject  previously  conferred  upon  the 
common  council  by  the  act  of  1872  (chap.  438). 

The  plaintiff,  aside  from  the  consideration  hereafter  given 
to  the  provisions  of  the  act  of  1874  (chap.  566),  was,  by  the  act 
of  1872,  limited  in  his  compensation  to  a  sum  to  be  fixed  by 
the  common  council  not  exceeding  $1,200  per  year,  and  had  na 
right  to  demand  payment  at  the  rate  of  $3,000,  as  recovered. 

He,  however,  claims  compensation  at  the  rate  of  $3,500  per 
annum,  under  the  provisions  of  chap.  566  of  the  Laws  of  1874. 
One,  Louis  Kazinski,  had  previously  held  or  been  nominated  to- 
the  position  of  general  interpreter  to  the  county  courts,  and  the 
board  of  supervisors,  on  the  26th  of  May,  1870,  passed  a  reso- 
lution as  follows  :  "  Resolved,  that  the  salary  of  Louis  Kazinski, 
general  interpreter  to  the  courts  of  the  county  of  New  York,  be 
and  the  same  is  hereby  fixed  at  $3,500  per  annum,  to  take  effect 
January  1,  1870."  The  legislature,  by  the  act  of  1874  (chap. 
566),  above  referred  to,  entitled  "  An  act  in  relation  to  the 
general  interpreter  of  the  criminal  courts  of  the  county  of  New 
York,''  enacted  as  follows  :  "  §  1.  The  resolution  passed  by  the 
board  of  supervisors  of  the  county  of  New  York,  on  the  26th 
day  of  May,  1870,  and  approved  by  the  mayor  of  the  city  of 
New  York,  on  the  27th  day  of  May,  1870,  so  far  as  it  concerns 
the  general  interpreter  of  the  criminal  courts  of  the  county  of 
New  York,  increasing  his  salary  to  $3,500  per  year,  is  hereby 
confirmed,  ratified  and  legalized,  and  the  comptroller  of  the  city 
and  county  of  New  York,  is  hereby  directed  to  pay  to  said  in- 
terpreter, or  his  personal  or  legal  representatives,  said  salary  at 
the  said  rate  for  the  term  unpaid  for." 

No  such  officer  as  that  of  general  interpreter  of  the  criminal 
courts  of  the  county  of  New  York  had  ever  theretofore  been 
created  by  law,  nor  had  Louis  Kazinski  legally  held  any  position 
in  the  courts  other  than  that  of  attendant  acting  as  interpreter. 
The  only  other  provision  of  law  recognizing  the  appointment  of 
any  person  to  act  in  the  position  of  interpreter  in  any  of  the  courts 
of  this  county,  is  found  in  chap.  563  of  the  Laws  of  1863,  au- 
thorizing the  appointment  of  a  "  stenographer  and  interpreter 'r 
for  the  Court  of  Special  Sessions.  The  position  of  interpreter 
was  not  that  of  an  officer  holding  an  office  with  public  functions 
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attached  thereto.  An  interpreter  is  nowhere  recognized  by 
•common  law  or  statute,  as  one  holding  an  official  position  as  an 
officer  of  any  court,  or  having  independent  functions  or  duties 
affecting  the  public  interests.  If  employed  by  force  of  any  pro- 
vision of  law,  to  attend  the  court,  he  is  at  most  an  attendant 
thereon,  to  be  used  as  occasion  may  require,  as  an  expert  to 
translate  to  the  court  and  jury  the  evidence  given  by  the  wit- 
nesses. His  employment  grows  out  of  the  necessities  of  the 
case  on  trial  (Morris  v.  Leonard,  3  Carr.  &  P.  127 ;  Gr.  Ev. 
§  360 ;  2  Ph.  Ev.  Edwards'  ed.  883),  just  as  any  general  exigen- 
cy incident  to  the  trial  of  causes.  He  is  subject  to  the  same 
rules  of  objection  and  exclusion  as  other  witnesses,  growing  out 
of  confidential  communications  or  want  of  capacity,  and  espe- 
cially to  the  discretion  of  the  judge  in  discriminating  between 
him  and  other  experts,  capable  of  making  a  better  translation 
of  the  testimony  offered  by  the  principal  witnesses.  The  oath 
to  be  administered  him  is  of  a  special  character,  and  any  statute 
conferring  on  him  any  functions  independent  of  the  court, 
would  be  of  doubtful  validity.  It  is  true,  any  statutory  enact- 
ment awarding  to  any  person,  as  so  attending  for  the  convenience 
of  the  court,  any  specified  salary  or  compensation,  would  be 
effective,  but  in  view  of  the  preceding  considerations,  as  well 
as  those  hereinafter  stated,  it  cannot  be  maintained  that  plaintiff 
was  entitled  to  any  benefit  from  the  provisions  of  the  act  of 
1874.  The  act  itself  simply  confirmed  the  resolution  of  the 
board  of  supervisors,  which  awarded  Louis  Kazinski,  personally, 
an  increased  rate  of  compensation.  It  evinces  no  intent  to  es- 
tablish such  an  office  as  that  of  general  interpreter  for  the  crim- 
inal courts,  or  to  insure  the  successor  in  office  the  increased 
salary.  It  merely  recognized  Kazinski  as  having  performed 
such  of  said  duties  as  resulted  from  his  attendance  on  the  crim- 
inal courts,  and  awarded  him  compensation,  not  in  accordance 
with  the  precise  terms  of  the  resolution  which  fixed  his  salary 
" as  general  interpreter  of  the  county  courts"  but  accorded  to 
him  the  like  salary,  but  for  a  portion  of  the  duties  assumed  to 
have  been  performed  by  him,  to  wit,  for  his  services  as  "  gen- 
eral interpreter  of  the  criminal  courts  of  the  county  of  New 
York,"  and  directed  payment  at  that  rate,  to  him  or  his  legal 
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representatives,  for  the  term  unpaid  for.  As  an  officer,  he  would 
have  been  entitled  to  his  salary  notwithstanding  his  neglect  of 
his  duties,  while  as  an  employee  or  attendant,  he  was  entitled  to 
his  salary  or  wages  only  on  full  performance  of  the  duties  of 
his  employment,  and  from  this  consideration,  and  the  fact  that 
the  services  of  such  portion  of  the  duties  as  general  interpreter 
for  the  county  courts  as  he  performed  for  the  criminal  courts  of 
the  county  were  only  recognized,  the  occasion  and  necessity  of 
the  act  as  one  for  his  personal  relief  or  benefit  becomes  appa- 
rent. As  the  plaintiff  has  already  recovered  more  than  he  was 
entitled  to,  he  has  no  ground  of  complaint. 
The  judgment  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Judgment  affirmed. 


JAMES  M.  MILLER  against  MICHAEL  R.  BURKE. 

(Decided  December  6th,  1875.) 

On  a  sale  made  pursuant  to  a  decree  of  the  Supreme  Court,  under  the  direction 
of  a  referee,  a  piece  of  land,  which,  on  the  map  according  to  which  the  land 
was  sold,  was  divided  into  seventeen  distinct  lots,  and  numbered  from  227  to 
244,  was  put  up  and  sold  to  the  defendant  for  a  gross  sum  under  the  directions 
of  the  referee,  that  those  lots  so  numbered  on  the  map  should  be  sold  together. 
Held,  that  this  constituted  the  sale  of  but  one  parcel  of  land  within  the  mean- 
ing of  the  terms  of  sale  which  provided  that  the  purchaser  should  pay  "  tha 
auctioneer's  fee  of  twenty-five  dollars  for  each  parcel  sold." 

Quaere,  whether  an  auctioneer  selling  land  under  the  directions  of  a  referee  in  a 
judicial  proceeding  can  maintain  an  action  for  his  fees  against  a  purchaser  at 
the  sale,  even  when  the  terms  of  the  sale  provide  for  payment  of  his  fees  by 
the  purchaser. 

Jl  seems  that  an  auctioneer  can  maintain  an  action  for  his  fees  without  showing 
that  ho  is  duly  licensed.  Per  LARKEMOEE,  J. 

APPEAL  by  defendant  from  a  judgment  of  this  court  against 
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him  for  $574,  besides  costs,  entered  on  the  report  of  Thomas 
W.  Clerke,  Esq.  appointed  a  referee  to  hear  and  determine  the 
issues. 

The  action  was  brought  to  recover  auctioneer's  fees  for 
selling  twenty-one  (21)  parcels  of  land  which  the  plaintiff  al- 
leged the  defendant  had  purchased  at  a  sale  held  by  him,  and 
at  the  rate  of  $25  for  each  parcel.  The  defendant  in  his  an- 
swer, denied  any  knowledge  or  information  sufficient  to  consti- 
tute a  belief  as  to  whether  the  plaintiff  was  a  duly  licensed  auc- 
tioneer, as  in  the  complaint  he  alleged  he  was,  and  also  denied 
that  he  had  purchased  twenty-one  (21)  parcels  of  land,  but  ad- 
mitted that  he  had  purchased  three  (3)  parcels,  the  auctioneer's 
fees  on  which  he  alleged  he  had  tendered  to  the  plaintiff  who 
had  refused  to  accept  them. 

The  facts  of  the  case  as  they  appeared  on  the  trial,  were  as 
follows : 

Pursuant  to  a  decree  of  the  Supreme  Court,  made  in  a  mat- 
ter therein  pending,  entitled,  "  In  the  matter  of  the  petition  of 
Evalina  M.  Bliss  and  others,  for  the  sale,  &c.  of  land  devised 
by  Eobert  Swift  Livingstone,  deceased,"  taken  under  the  act  of 
1871  (L.  1871,  ch.  53),  relative  to  lands  in  the  city  of  New  York, 
devised  by  Robert  Swift  Livingstone,  deceased,  certain  real  es- 
tate was  sold  under  the  direction  of  Maunsell  B.  Field,  Esq., 
the  referee  appointed  for  that  purpose.  The  plaintiff  was  em- 
ployed by  the  said  referee  as  an  auctioneer  to  conduct  such  sale, 
at  which  the  defendant  purchased  twenty-one  lots  or  gores  of 
land,  and  the  same  were  subsequently  conveyed  to  him  by  said 
referee.  The  terms  of  sale  as  publicly  announced  by  the  plaint- 
iff, contained  among  others,  a  condition  that  the  purchaser  of 
the  premises  or  any  portion  thereof,  should  at  the  time  and 
place  of  sale,  sign  a  memorandum  of  his  purchase,  and  pay  in 
addition  to  the  purchase  money,  "  the  auctioneer's  fee  of  $25 
for  each  parcel  sold."  Annexed  to  the  terms  of  sale,  was  a 
copy  of  the  public  advertisement  thereof,  in  which  the  prem- 
ises in  question  were  described  by  numbers  on  a  certain  map 
therein  referred  to.  A  copy  of  this  map  was  used  at  the  sale, 
and  the  property  sold  by  it ;  and  the  defendant  purchased  by  lots 
from  227  to  244  inclusive  at  "  one  knock  down,"  according  to 
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the  trade  parlance,  and  signed  the  memorandum  required 
by  the  terms  of  sale,  with  which  he  thereby  promised  and 
agreed  to  comply.  The  defendant  purchased  two  other  lots 
and  a  stable  at  said  sale  on  separate  bids.  By  direction  of  the 
referee,  the  lots  Nos.  227  to  244  bad  been  sold  together. 

William  Ware  Peck  and  William  H.  Newman,  for  ap- 
pellant. 

Charles  A.  Jackson,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — I  cannot  agree  with 
Judge  Larremore,*  that  the  plaintiff  was  entitled  to  recover  a 
separate  auctioneer's  fee  of  $25  for  each  of  the  lots  from  No.  227 
to  244  inclusive.  The  auctioneer's  fee  was  fixed  by  the  terms 
of  sale,  which  were  printed  and  advertised,  as  a  general  notice 
to  the  public,  by  the  referee,  under  whose  direction  the  sale 
was  made.  This  being  the  case,  it  was  not  in  the  power  of  the 
auctioneer  to  change  or  vary  the  terms  of  sale,  unless  with  the 
consent  or  by  the  authority  of  the  referee  ;  of  which  there  was 
no  proof  by  any  such  announcement  at  the  sale,  as  he  and  the 
plaintiffs  allege  was  made,  and  the  defendant's  witnesses  deny. 

By  the  terms  of  sale,  the  purchaser  was  to  pay,  "  in  addition 
to  the  purchase  money,  the  auctioneer's  fee  of  $25  00  for  each 
parcel  sold."  The  gore  from  numbers  227  to  244  inclusive,  on 
the  map,  was  sold  as  one  parcel,  for  one  bid,  at  one  time,  and  I 
cannot  agree  in  the  conclusion  that  because  this  long  and  nar- 
row gore,  which  faced  on  no  street,  was,  upon  the  map,  divided 
into  lots  of  25  feet  in  breadth,  and  varying  in  length  with  the 
acuteness  of  the  angle,  from  58  feet  to  about  1  foot  in  length, 
with  the  exception  of  No.  227,  numbered  from  227  to  244 
inclusive,  the  auctioneer,  for  thus  selling  them  collectively,  at 
one  time  and  for  one  bid,  would  be  entitled  to  a  fee  of  $25  for 
each  subdivision  of  the  gore  marked  upon  the  map,  or  seventeen 
distinct  fees  of  $25  each.  One  of  the  many  meanings  of  the 
term  parcel  is  a  number  or  quantity  of  things  put  up  together 

*  The  opinion  of  Judge  Larremore  is  printed  post. 
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(see  Webster's  Diet.  unab.  "parcel"};  and  within  this  meaning 
the  lots  from  227"  to  244  inclusive,  were  put  up  together  and  sold 
as  one  parcel.  Lots  225  and  226  were  sold  as  distinct  parcels, 
being  large  lots,  25  feet  front  and  98  feet  deep,  and  facing  upon 
the  avenue ;  but  the  residue  of  the  gore,  from  Nos.  227  to  244 
inclusive  was  sold  as  one  thing,  though  subdivided  upon  the 
map  into  separate  lots  of  unequal  dimensions,  in  consequence  of 
the  shape  of  the  gore.  For  selling  this,  which  was  sold  as  one 
parcel,  the  auctioneer  was  entitled  by  the  terms  of  sale  to  a  fee 
of  $25,  and  nothing  more.  If  those  unequal  divisions  of  the 
gore  had  been  sold  separately,  or  any  of  them  separately,  then 
each  one  separately  sold,  would,  within  the  meaning  of  the 
terms  of  sale,  constitute  a  parcel,  and  the  auctioneer  would  be 
entitled  to  a  fee  of  $25  for  selling  it. 

An  attempt  was  made  to  show  that  by  the  usage  and  custom 
in  this  city,  upon  sales  of  this  description,  the  auctioneer  was 
entitled  to  a  distinct  fee  of  $25,  according  to  the  subdivisions 
or  numbers  marked  upon  the  map,  although  the  whole  was  sold 
collectively,  at  one  time,  as  one  thing  and  for  one  bid.  The 
plaintiff  and  the  two  auctioneers,  who  undertook  to  prove  the 
existence  of  such  a  custom,  answered  affirmatively  to  a  carefully 
prepared  question,  but  when  further  interrogated,  their  evidence 
amounts  to  nothing  more  than  their  opinion,  that  the  auctioneer 
would  be  entitled  to  17  distinct  fees  of  $25  each ;  that  they 
would  charge  it  under  like  circumstances.  This  was  not  evi- 
dence showing  the  existence  of  a  well  established  and  universal 
usage  in  the  city  to  that  effect.  Not  a  single  instance  was  stated 
by  them  in  which  such  a  charge  was  made  and  paid  by  the  pur- 
chaser. Whilst,  on  the  contrary,  one  auctioneer,  called  by  the 
defendant,  Keneally,  testified  that  the  parcels  sold,  in  the  lan- 
guage of  the  witness,  would  be  one  "knock  down."  That  when 
the  gore  was  put  up  and  sold,  as  in  this  instance,  in  one  parcel, 
the  fee  would  be  $25,  unless  it  was  announced  at  the  time  of 
sale  that  the  fee  would  be  $25  for  each  lot ;  that  if  it  were  pub- 
licly announced  then  that  the  purchaser  would  be  charged  $25 
for  each  parcel,  or  numbered  lot,  the  auctioneer  would  be  enti- 
tled to  it.  Another  auctioneer,  Maguire,  testified  that  if  he 
sold  the  entire  gore  as  one  entire  lot  or  parcel,  at  one  knock 
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down,  when  by  the  terms  of  sale  the  auctioneer's  fee  was  to  be- 
$25  for  each  parcel,  he  would  consider  himself  entitled  to  charge 
but  $25 ;  that,  however,  he  would  be  loth  to  sell  a  parcel  of  that 
kind  for  a  fee  of  $25.  and  would  try  and  arrange  his  terms  of 
sale  before  he  wrent  to  the  sales-room,  so  as  to  have  a  larger  fee 
for  selling  so  much  ground.  That  the  word  parcel,  as  he  un- 
derstood it,  means  all  that  is  put  up  at  one  knock  down ;  that 
he  had  been  an  auctioneer  for  ten  years,  engaged  in  the  real 
estate  business,  and  considered  himself  perfectly  familiar  with 
the  usages  and  customs  of  auctioneers.  Another  auctioneer, 
Wilkins,  one  of  the  principals  of  the  house  of  Muller,  Wilkins 
&  Co.,  and  who  had  been  engaged  as  an  auctioneer  for  26  years, 
when  asked  in  respect  to  usage,  testified  that  the  whole  thing 
depends  on  the  meaning  of  the  word  parcel  /  that  he  did  not 
know  what  the  auctioneers  and  purchasers  considered  a  parcel ; 
that  there  was  no  usage  or  custom  amongst  the  auctioneers  that 
would  explain.it ;  that  he  did  not  know  what  was  meant  by  the 
word  parcel  in  this  case  by  the  terms  of  sale ;  and  that  he  never 
saw  it  before  used  in  that  way  in  the  terms  of  sale.  It  would 
certainly  be  remarkable,  if  any  such  custom  or  usage  as  the 
plaintiff  claimed  was  well  and  universally  established  in  the  city, 
that  these  experienced  experts  should  not  be  acquainted  with  it. 

This  evidence  entirely  failed  to  establish  the  existence  of 
any  usage  or  custom  which  would  control  and  give  the  in- 
terpretation claimed  to  the  word  parcel,  as  used  in  the  terms  of 
sale.  It  is  therefore  not  to*  be  understood  in  the  light  of  any 
usage  or  custom  which  has  given  to  it  a  special  meaning  in  its 
application  to  sales  of  that  description ;  but  the  word  is  to  be 
understood  and  interpreted  according  to  its  usual  and  ordinary 
signification. 

The  plaintiff  testified  that  the  defendant  was  informed, 
before  the  sale  that  the  auctioneer's  fee  would  be  $25  for  each 
lot  as  numbered  in  the  gore,  but  that  may  be  understood  as 
applying  to  the  sale  of  the  lots  separately ;  for  he  does  not 
state  that  he  told  them  that  that  would  be  the  case  if  they  were 
sold  collectively,  at  one  "  knock  down  "  to  use  the  language  of 
the  experts. 

Judge   Larremore   is  of  opinion   that  the  defendant's  own. 
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account  of  his  interwiew  with  the  plaintiff,  prior  to  the  sale, 
shows  this.  He  testified  that  he  asked  the  auctioneer  how  the 
"  little  parcels  "  (lots  in  the  gore)  were  to  be  sold,  and  was  told 
that  the  referee  proposed  to  sell  them  as  one  parcel ;  and  when 
asked  about  the  plaintiff 's  charges,  that  he  was  told  that  in  case 
the  gores  were  separately  sold,  the  charge  would  be  $25  apiece ; 
that  it  was  as  much  trouble  to  sell  one  as  the  whole  lot ;  but 
that  in  case  the  gores  were  sold  in  one  parcel,  it  would  be 
entirely  a  different  thing.  This  testimony  may  possibly  bear 
the  construction  which  judge  Larremore  has  put  upon  it.  But, 
in  my  opinion,  it  is  too  obscure  and  uncertain  to  warrant  the 
conclusion  that  the  defendant  must  have  understood  from  this 
statement,  that  if  the  whole  gore  were  sold  together  at  one 
knock  down,  he  would  have  to  pay  an  auctioneer's  fee  of  $25 
for  each  lot  into  which  the  gore  was  divided  upon  the  map. 
On  the  contrary,  my  interpretation  of  the  language  used  by  the 
plaintiff  is,  that  if  each  lot  or  little  gore  were  sold  separately, 
he  would  have  to  pay  a  fee  of  $25  upon  each  one,  as  it  was  as 
much  trouble  to  sell  each  one  as  to  sell  the  whole  ;  but  if  they 
(the  lots  or  little  gores)  were  sold  as  one  parcel,  it  would  be 
entirely  a  different  thing. 

But  even  had  it  been  otherwise,  the  auctioneer  could  not, 
by  his  mere  statement  to  defendant,  nor  by  any  oral  announce- 
ment he  might  make  at  the  sale,  change  the  terms  of  sale  as 
they  were  printed  and  advertised,  without  the  consent  or 
authority  of  the  referee,  under  whose  direction  the  sale  was 
made,  of  which  consent  and  authority  by  the  referee,  as  I  said 
before,  there  was  no  evidence. 

This  would  be  my  view,  if  such  an  announcement  as  the 
plaintiff  and  his  auctioneer  Fairchild  testified  was  made  at  the 
sale.  But  if  the  case  depended  upon  that  fact,  then  I  think 
the  weight  of  evidence  was  clearly  against  the  finding  of  the 
referee.  The  plaintiff 's  witness,  Bleeker,  and  the  experts 
examined  by  the  defendant,  testified  that  it  was  the  custom  to 
settle  the  auctioneer's  fees  in  the  terms  of  sale.  Bliss,  whose 
wife  was  the  plaintiff  in  the  suit  and  judgment  under  which 
sale  was  made,  testified  that  his  instruction  to  the  auctioneer 
and  the  referee  was  to  have  the  gore,  or  as  he  called  it  "  slip  of 
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land  "  sold  "  together  at  one  knock  down,  at  one  price  for  the 
whole."  He,  and  a  number  of  witnesses  who  were  present  at 
the  sale,  testified  that  nothing  was  said  by  the  auctioneer  about 
&  distinct  fee  of  $'25  for  each  lot  marked  upon  the  map,  upon 
the  sale  of  this  gore.  Some  of  these  witnesses  were  bidders  ; 
others  were  interested,  some  were  standing  close  to  the 
auctioneer,  and  all  testified  that  nothing  of  that  kind  was  said ; 
that  all  that  was  stated  by  the  auctioneer,  was  at  the  commence- 
ment of  the  sale ;  some  of  them  testifying  that  he  merely 
-stated  the  terms  of  sale,  others,  that  he  said  that  his  charge 
would  be  $25  for  each  lot  sold  ;  that  when  he  came  to  the  sale 
•of  this  gore,  nothing  was  then  said  about  the  terms,  but  that  he 
simply  said  that  he  would  put  them  up  in  one  parcel.  One  of 
these  witnesses  testified  that  a  by-stander  asked  what  he  was 
going  to  sell  now,  and  that  the  auctioneer  answered,  "  I  sell  from 
No.  227  to  244,  altogether — make  one  parcel  of  it."  Another 
witness,  testified  that  he  then  took  up  the  map,  and  said :  "  I 
will  sell  from  227  to  244-  together,  as  one  parcel ; "  that  he 
announced  this  twice  distinctly,  and  made  no  announcement 
then  as  to  his  fees  or  charges ;  nor  do  I  understand  the  plaintiff 
or  the  auctioneer  Fairchild  to  testify  distinctly  to  anything 
more  than  this,  when  their  testimony  is  carefully  examined.  I 
do  not  understand  either  of  them  to  testify  that  any  special  an- 
nouncement was  made  as  to  the  fees,  when  the  gore  was  put  up 
and  sold  as  one  parcel  in  this  manner.  All  that  I  understand 
them  to  say  is,  that  before  the  sale  was  commenced,  they  gave 
it  distinctly  to  be  understood,  that  the  auctioneer's  fee  would 
be  $25  for  each  lot  marked  and  numbered  separately  on  the 
map,  which  may  be  interpreted  as  applying  to  the  separate  sale 
of  any  lot,  without  embracing  the  case  of  the  sale  of  a  number 
of  lots  as  one  parcel,  at  one  knock  down.  We  are  required  by 
the  Code  to  review  the  findings  of  the  referee  upon  questions 
of  fact,  and  if  the  case  depended  upon  the  fact  of  such  an  an- 
nouncement having  been  made,  I  think  the  conclusion  would 
have  to  be  that  the  referee's  conclusion  was  not  sustained  by 
the  evidence.  I  do  not  understand,  however,  the  referee  to 
have  passed  upon  this  fact,  but  to  have  found  "  that,  by  the 
printed  terms  of  sale,  which  were  publicly  read  aloud  by  the 
VOL.  VI.— 12 
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plaintiff,  that  the  purchaser  was  required  at  the  place  and  time 
of  such  sale,  to  pay  the  auctioneer's  fee  of  $25  for  each  parcel 
of  land  sold  to  him,  and  that  the  defendant,  at  the  sale,  became 
the  purchaser  of  21  of  said  parcels,  and  thereby  agreed,  as  a  con- 
dition of  his  purchase,  to  pay  to  the  plaintiff  $25  for  each  of 
said  parcels,"  which  conclusion,  both  of  fact  and  law,  was,  in 
my  opinion,  erroneous,  and  the  judgment  ought  to  be  reversed.. 

ROBINSON,  J. — While  fully  concurring  in  the  conclusion  of 
Chief  Justice  Daly  as  to  the  legal- effect  of  defendant's  obliga- 
tion under  the  terms  of  sale  in  evidence,  regarded  as  his  con- 
tract to  pay  $25  for  the  auctioneer's  fee  upon  the  sale  in  "  each 
parcel,"  although  it  embraces  all  the  gore  lots  Nos.  227  to  244 
inclusive,  and  that  such  sale  was  but  of  one  parcel,  I  am  of 
the  further  opinion,  that  the  sale  having  been  made  by  and 
under  the  direction  of  a  referee,  under  and  in  pursuance  of  an 
order  or  decree  of  the  Supreme  Court,  no  right  of  action  ac- 
crued to  the  plaintiff,  as  auctioneer  on  the  sale,  against  the  de- 
fendant as  purchaser  under  the  prescribed  terms  of  sale,  for  any 
auctioneer's  fee.  First,  there  was  no  privity  of  contract  or 
obligation  between  the  defendant  and  the  auctioneer,  as  the 
former  simply  agreed  with  the  referee  as  part  of  the  considera- 
tion, for  the  purchaser  to  pay  him,  in  addition  to  the  purchase 
money,  the  auctioneer's  fee,  and  that  was  at  most  an  executory 
agreement,  made  inter  paries,  as  to  the  amounts  to  be  paid  the 
referee  making  the  sale,  to  complete  the  purchase,  and  not  one 
for  the  benefit  of  the  auctioneer  (Garnsey  v.  Rogers,  47  N".  Y. 
233) ;  and,  Second.  The  sale  being  in  a  judicial  proceeding, 
conducted  by  an  officer  of  the  court,  under  its  order  or  decree,, 
although  by  the  prescribed  terms  of  sale  he  required  that  the 
purchaser  of  any  portion  of  the  premises  sold  should  "  sign  a 
memorandum  of  his  purchase,  and  pay,  in  addition  to  the  pur- 
chase money,  the  auctioneer's  fee  of  twenty-five  dollars  for  each 
parcel  sold,"  which  was  so  signed  by  the  defendant,  it  estab- 
lished no  privity  of  contract  between  plaintiff,  the  auctioneer,, 
and  the  defendant,  the  purchaser,  for  the  additional  reason  to 
that  before  stated,  that  such  subscription  to  or  signing  of  the 
memorandum  or  terms  of  sale  constituted  no  contract.  The 
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referee,  as  such  mere  officer  of  the  court,  stood  in  no  such  rela- 
tion to  any  of  the  parties  that  he  personally  could  impose  any 
terms,  by  contract  or  otherwise,  that  would  be  obligatory  upon 
any  one  interested  or  concerned  in  the  execution  of  the  decree. 
He  was  the  mere  officer  of  the  court,  vested  with  no  further 
authority  than  it  conferred  upon  him,  and  whatever  he  did,  or 
was  done  by  any  one  under  his  delegated  authority,  was  subject 
to  the  complete  supervision  and  control  of  the  court.  The  pur- 
chaser, by  signing  the  terms  of  sale,  entered  into  no  contract, 
as  the  court  was  the  other  party  to  the  transaction,  but  by  his 
purchase  and  signing  the  memorandum  simply  subjected  himself 
to  the  jurisdiction  and  control  of  the  court  for  enforcing  specific 
performance  of  the  terms  of  his  purchase,  or  making  him  an- 
swer in  damages  for  non-compliance  therewith  (Miller  v.  Coll- 
yer,  36  Barb.  251 ;  Willetts  v.  Ast,  26  How.  343 ;  Graham  v. 
Bleaklie,  2  Daly,  55).  The  court  has  supervision  of  the  sale, 
and  the  right  to  enforce  complete  compliance  with  its  terms, 
upon  action  taken  by  the  referee  or  some  party  interested  in 
the  execution  of  the  decree.  All  such  expenses  as  were  incurred 
by  the  referee  were  subject  to  its  examination  and  allowance, 
and  while  he  acted  within  his  strict  line  of  duty,  no  exaction 
could  be  made  even  as  against  him  by  any  auctioneer  employed 
to  effect  the  sale  except  for  a  proper  and  legal  charge.  As 
against  the  purchaser,  however,  the  auctioneer  acquired,  under 
the  terms  of  sale,  no  right  of  action  against  him  for  his  fees  or 
charges. 

I  concur  with  Chief  Justice  Daly  in  the  reversal  of  the 
judgment. 

CHAKLES  P.  DALY,  Chief  Justice. — The  further  objections  to 
the  judgment  presented  by  Judge  Robinson  are  very  serious 
ones,  but  as  they  were  not  discussed  upon  the  argument,  and 
as  we  agree  that  the  judgment  must  be  reversed  upon  the 
grounds  stated  in  my  opinion,  I  think  it  better,  as  there  may  be 
a  new  trial,  not  to  pass  upon  them  now,  which  will  afford  an 
opportunity  for  the  careful  examination  and  discussion  of  them, 
when  the  cause  is  tried  again,  if  there  should  be  another  trial. 


180  COUET  OF  COMMON  PLEAS. 

Miller  v.  Burke. 

LARKEMORE,  J.,  dissenting  [after  stating  the  facts  as  above 
given], — The  main  question  raised  on  the  trial,  was  whether 
defendant  was  liable  for  a  separate  auctioneer's  fee  for  each  of 
said  lots,  Nos.  227  to  244,  inclusive.  The  referee  who  tried 
this  case  found  for  the  plaintiff,  on  all  the  issues  presented  by 
the  pleadings,  and  from  the  judgment  entered  upon  such  decision 
appeal  is  taken. 

Let  us  now  examine  the  points  made  upon  this  appeal,  and 
dispose  of  them  in  the  order  named.  . 

1st.  It  is  urged,  that  no  valid  contract  for  the  sale  of  these 
lots  was  ever  made,  as  the  same  was  never  subscribed  by  the 
vendor  or  his  lawfully  authorized  agent,  as  required  by  the 
statute. 

Independent  of  the  testimony  of  plaintiff  's  clerk,  showing 
an  entry  of  said  sale  in  plaintiff 's  "  sales  book,"  the  defendant, 
who  treated  said  contract  as  subsisting,  and  carried  it  out  with 
the  vendor  according  to  its  terms,  cannot  be  allowed  to  question 
its  validity  in  a  collateral  proceeding. 

2e?.  It  is  claimed  that  the  agreement  contained  in  the 
terms  of  sale  to  pay  "  the  auctioneer's  fee,"  inured  to  the 
benefit  of  Field,  the  referee,  and  gave  plaintiff  no  right  of 
recovery  thereon. 

Such  a  theory  cannot  be  upheld.  Defendant,  knew  that 
plaintiff  was  the  auctioneer  to  conduct  the  sale.  His  name 
appeared  in  the  advertisement  annexed  to  the  terms  of  sale, 
and  the  contract  to  pay  the  auctioneer's  fee,  was  for  his  benefit 
only,  and  not  of  Field,  the  referee.  Such  payment  was  one  of  the 
conditions  of  defendant's  purchase,  and  his  promise  in  relation 
thereto,  established  a  privity  of  contract  between  the  plaintiff 
and  himself  (Bleecker  v.  Franklin,  2  E.  D.  Smith,  93  ;  Muller 
v.  Maxwell,  2  Bosw.  355).  • 

In  each  of  these  cases,  the  agreement  by  the  purchaser  was 
the  same  as  in  this  case,  to  pay  the  auctioneer  his  fees. 

3d.  Another  objection  to  the  validity  of  this  judgment  is 
want  of  proof  that  plaintiff  was  a  duly  licensed  auctioneer. 
He  testified  as  a  fact  that  he  was,  without  objection  from 
defendant's  counsel,  who  subsequently  claimed  on  the  motion 
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for  a  nonsuit,  that  such  testimony  was  mere  matter  of  opinion 
and  not  of  fact. 

I  cannot  assent  to  any  such  stringent  rule  as  applicable  to 
this  case.  It  was  not  instituted  to  recover  a  penalty  for  acting 
without  a  license,  the  production  of  which  would  have  been  the 
best  and  only  evidence  in  defense  ;  plaintiff's  right  of  recovery 
rests  in  a  contract  in  which  his  official  position  as  an  auctioneer, 
was  impliedly  recognized  by  the  defendant.  It  is  unnecessary 
however  to  follow  the  line  of  argument  upon  this  point,  for  it 
was  decided  by  this  court  in  Bogart  v.  O*  Reagan  (1  E.  D. 
Smith,  590),  that  a  sale  made  by  an  unlicensed  auctioneer 
would  not  necessarily  be  invalid,  and  that  in  a  suit  brought  by 
an  auctioneer,  he  was  not  required  to  prove  that  he  had  been 
regularly  licensed  in  pursuance  of  the  laws  of  the  State.  The 
'reasoning  in  that  case  applies  with  equal  force  to  a  license 
under  the  laws  of  the  United  States. 

We  pass  now  to  the  consideration  of  the  remaining  ground 
of  appeal. 

±th.  That  defendant's  liability,  if  any  existed,  as  to  auction- 
eer's fees  on  the  sale  of  said  lots  Nos.  227  to  244  inclusive, 
must  be  limited  to  one  fee,  for  the  sale  of  said  lots  as  one 
parcel. 

If  there  were  before  us  nothing  but  the  naked  fact  of  the 
sale  of  said  lots  as  one  parcel,  we  should  scarcely  hesitate  in 
conceding  the  proposition  advanced.  But  the  testimony  is  of 
such  a  character,  that  it  becomes  necessary  to  inquire  into  the 
intention  of  the  parties  upon  this  point.  How  did  they  under- 
stand this  contract  as  to  the  payment  of  auctioneer's  f ee;?  \ 

That  the  referee  contemplated  the  sale  of  this  property  by 
separate  and  distinct  lots  or  parcels,  is  evident  from  the  fact 
that  he  caused  a  map  to  be  made  (showing  such  subdivision 
thereof),  which  was  used  on  the  sale.  That  defendant  had 
knowledge  of  such  intention  on  the  part  of  the  referee,  appears 
by  his  own  testimony.  "  He  (plaintiff)  said  in  case  the  gores 
were  separately  sold,  the  charge  would  be  $25  apiece,"  but  if 
sold  as  one  parcel,  "  he  (plaintiff)  said  that  would  be  entirely 
a  different  thing." 

Prior  to   the   sale  then,  the   defendant  knew,  that  "the 


182  COUET  OF  COMMON  PLEAS. 

Miller  v.  Burke. 

auctioneer's  fee  of  $25  for  each  parcel  sold,"  meant,  or  was  in- 
tended to  mean,  that  fee  for  each  lot  or  gore  described  on  said 
map,  which  should  be  separately  sold.  Thus  far,  no  misunder- 
standing could  possibly  exist  as  to  the  interpretation  of  the 
term  "parcel." 

At  the  sale,  defendant  purchased  lots  Nos.  225  and  226,  as 
separate  and  distinct  parcels.  But  the  said  lots  Nos.  227  to  244 
were  by  direction  of  the  referee  sold  in  one  parcel. 

The  plaintiff  testified,  "  At  this  sale  I  made  an  announce- 
ment that  by  the  terms  of  this  sale,  the  auctioneer's  fees  would 
be  $25  for  each  numbered  lot  or  gore,  irrespective  of  size.  I 
made  this  three  or  four  times." 

This  testimony  is  positive  and  explicit  as  to  plaintiff 's  right, 
with  defendants  knowledge,  to  recover  a  fee  for  each  of  said 
lots  or  gores  numbered  on  said  map.  The  defendant  positively 
denies  that  any  announcement  as  to  his  fees  was  made  by  the 
plaintiff'  at  said  sale. 

He  is  corroborated  by  the  negative  testimony  of  some  three 
or  four  witnesses  who  testified  that  they  were  present  at  such 
sale,  and  did  not  hear  any  such  announcement. 

A  conflict  of  evidence  thus  arose  upon  a  material  issue, 
which  the  court  below  has  decided  in  plaintiff's  favor.  The 
record  discloses  no  such  preponderance  of  positive  evidence  in 
defendant's  behalf  as  to  authorize  the  reversal  of  such  decision. 

In  this  view  of  the  case,  the  exceptions  relating  to  the 
admissibility  or  competency  of  testimony  as  to  usage  or  custom 
in  relation  to  the  fees  of  auctioneers,  are  immaterial,  for  the 
plaintiff's  case  has  been  established  independent  of  such  testi- 
mony. The  judgment  should  be  affirmed  with  costs. 

Judgment  reversed. 
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EUGENE   A.   HEATH  against  JOHN  E.  HUBBELL. 

(Decided  December  6th,  1875.) 

"Where  an  action  in  the  Superior  Court  of  the  city  of  New  York,  was,  under  the 
provisions  of  the  statute  (L.  1872,  c.  629,  §  3,  subdiv.  12),  in  relation  to  the 
transfer  of  causes  to  the  Marine  Court,  sent  to  the  Marine  Court  by  an  order 
made  on  a  motion  which  the  defendant  did  not  appear  to  oppose,  and  where 
the  defendant  appeared  in  the  Marine  Court  and  went  to  trial  without  objection, 
And  on  appeal  from  the  judgment  against  him  for  the  first  time  raised  the 
objection  that  the  statute  was  unconstitutional,  and  that  the  Superior  Court  had 
no  power  to  make  the  order  transferring  the  cause :  Held,  that  the  objection 
came  too  late,  and  that  the  defendant  having  failed  to  object  to  the  making  of 
the  order  of  transfer,  or  to  the  jurisdiction  of  the  Marine  Court,  on  the  trial, 
that  he  had  waived  his  right  to  have  the  case  remain  in  the  Superior  Court, 
and  that  the  Marine  Court  had  jurisdiction. 

In  an  action  of  slander  for  calling  the  plaintiff  a  perjurer  and  a  thief,  where  no 
special  damage  was  shown,  and  where  the  defendant  uttered  the  slanderous 
words  in  his  own  office,  in  the  presence  only  of  his  own  business  partner  and 
clerks :  Held,  that  a  verdict  of  $7,000,  was  excessive,  and  it  was  set  aside 
accordingly. 

APPEAL  by  defendant  from  a  judgment  of  general  term  of 
Marine  Court  of  the  city  of  New  York,  affirming  a  judgment 
of  that  court  entered  on  the  verdict  of  a  jury.  The  facts  are 
fully  stated  in  the  opinion. 

John  E.  Parsons,  for  appellant. 
/.  T.  Williams,  for  respondent. 

JOSEPH  F.  DALY,  J. — This  action,  brought  to  recover  damages 
laid  at  $20,000,  for  slander,  was  originally  commenced  in  the 
Superior  Court  of  the  city  of  New  York,  and  issue  joined 
therein.  Plaintiff  made  a  motion  in  that  court  on  March  2, 
1874,  for  an  order  sending  the  cause  to  the  Marine  Court  for 
trial.  Defendant  did  not  appear  to  oppose  the  motion,  and 
upon  proof  of  due  service  of  notice  of  the  motion  upon  him,  an 
order  was  made  on  that  day  that  the  action  "  being  for  slander, 
be,  and  the  same  here'by  is,  transferred  to  the  Marine  Court  for 
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trial,  as  provided  by  the  statute."  The  action  was  brought  on 
for  trial  in  the  Marine  Court,  on  May  8,  1874,  the  plaintiff  ap- 
pearing by  his  attorney  and  his  counsel,  and  the  defendant  ap- 
pearing in  person  and  by  his  attorney  and  counsel.  No  objec- 
tion was  made  by  defendant  to  the  jurisdiction  of  the  court,  nor 
to  proceeding  with  the  trial  on  any  ground.  Trial  of  the  issues 
was  had,  witnesses  were  called  on  both  sides,  plaintiff  and  de- 
fendant testified  in  their  own  behalf,  the  cause  was  summed  up 
by  both  sides,  and  given  to  the  jury,  after  the  charge,  who  re- 
turned a  verdict  for  plaintiff  for  $7,000.  No  motion  was  made 
for  a  new  trial.  At  no  stage  of  the  proceedings,  either  before 
or  after  verdict,  was  the  jurisdiction  of  the  court  questioned, 
nor  its  authority  to  proceed  with  the  trial  under  the  order  trans- 
ferring the  action  from  the  Superior  Court.  The  judgment  was- 
affirmed  at  general  term  of  the  Marine  Court,  and  from  that 
affirmance  the  appeal  is  now  taken. 

The  first  question  presented  is  that  of  jurisdiction. 

The  transfer  of  the  cause  from  the  Superior  Court  to  the 
Marine  Court  was  ordered  pursuant  to  the  Marine  Court  Act  of 
1872  (L.  1872,  ch.  629,  §  3,  sub.  12),  which  reads  as  follows : 
t;  Any  other  court  of  record  in  the  city  and  county  of  New 
York  shall  have  power,  by  an  order  to  be  entered  by  its  direc- 
tion on  its  minutes,  to  send  any  action  of  libel,  slander,  assault, 
battery,  criminal  conversation,  seduction,  malicious  prosecution^ 
or  false  imprisonment,  pending,  or  that  may  hereafter  be  brought 
in  said  courts  of  record,  after  issue  has  been  joined  therein,  to 
the  said  Marine  Court  for  trial,  and  a  certified  copy  of  such  or- 
der shall  be  delivered  to  and  filed  with  the  clerk  of  the  said  Ma- 
rine Court,  and  entered  by  him  in  its  minutes,  and  thereupon 
the  said  Marine  Court  of  the  city  of  New  York  shall  have  im- 
mediate and  exclusive  jurisdiction  of  such  action,  and  the  said 
jurisdiction  of  the  said  court,  as  to  the  amount  of  the  recovery 
in  such  action,  costs  and  additional  allowances  therein,  shall,  for 
the  purposes  of  said  action,  be  the  same,  and  as  full  and  compre- 
hensive as  that  of  the  court  from  whence  the  same  proceeds." 

In  the  case  of  Hart  v.  Hatch  (6  N.  Y.  Supm.  Ct.  Eep.  186), 
the  general  term  of  the  Supreme  Court  of  this  district,  upon  an 
appeal  from  an  order  of  that  court  removing  a  cause  in  that 
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court  to  the  Marine  Court  under  this  statute,  against  the  wish 
and  objection  of  the  defendant  in  such  cause,  decided  that  the 
court  had  no  power  to  make  such  transfer,  and  reversed  the  or- 
der. 

In  the  case  of  Alexander  v.  Bennett,  the  Court  of  Appeals 
(60  N.  Y.  204),  upon  an  appeal  from  an  order  of  the  Supreme 
Court  removing  a  cause  from  that  court,  under  the  act  of  1874 
(ch.  545,  §  4),  an  act  containing  a  general  provision  for  transfer 
of  cases  from  courts  of  record  to  the  Marine  Court  for  trial r 
where  the  defendant  had  also  objected  to  the  order  of  removal, 
decided  that  the  court  had  no  power  to  make  such  order. 

The  decision,  in  both  of  these  cases,  was  put  upon  the  ex- 
press ground  that  one  of  the  parties  to  the  cause  removed  had 
objected  to  and  opposed  the  order  of  removal,  and  that  the  Su- 
preme Court  had  no  power  to  divest  itself  of  jurisdiction  and 
refuse  to  try  the  cause  and  send  it  for  trial  to  another  court, 
against  the  wish  of  the  litigants,  or  any  of  them.  The  Court  of 
Appeals  declares  the  exercise  of  its  own  jurisdiction  by  the  court 
in  which  the  action  is  pending,  is  the  constitutional  right  of  the 
parties,  and  intended  for  their  benefit,  and  it  is  the  duty  of  the 
court  to  exercise  it  and  adjudicate  the  controversy.  But  the 
court  further  declares  that  "  if  the  statute  had  required  the  con- 
sent of  the  parties  to  the  action,  as  well  as  the  court,  to  the  trans- 
fer of  jurisdiction  over  it  to  another  court,  a  different  question 
would  be  presented."  And  the  Supreme  Court,  in  the  case 
cited,  declares  that  "if  both  parties  had  consented,  an  entirely 
different  case  would  be  presented,  for  even  a  constitutional  right 
may  be  surrendered  by  consent." 

It  would  seem,  from  these  decisions,  that  the  legislature  has 
the  power  to  make  such  a  provision  for  the  transfer  of  causes,  if 
it  be  made  dependent  upon  the  consent  of  the  parties  to  the  liti- 
gation ;  and  if  the  statutes  authorizing  the  removal  may  be  read 
as  containing  a  proviso  that  the  order  transferring  the  cause  shall 
be  made  with  the  consent  of  the  parties,  they  would  not  be  un- 
constitutional. I  am  of  opinion,  under  the  decisions,  that  the 
statutes  should  be  so  read  and  construed. 

In  the  case  of  Embury  v.  Connor  (3  N.  Y.  511),  the  consti- 
tutionality of  a  legislative  provision  (L.  1813,  ch.  179),  concern- 
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ing  the  taking  of  private  property  for  public  use,  was  in  ques- 
tion. The  statute  provided  that  where  a  part  only  of  a  lot  was 
required  for  the  public  use,  leaving  the  residue  of  the  same  lot 
belonging  to  the  same  owners  to  whom  the  portion  required 
belonged,  and  the  commissioners  of  estimate  and  assessment 
thought  proper  to  include  such  residue  in  their  estimate  and  as- 
sessment, the  whole  lot  should,  on  confirmation  of  their  report, 
become  vested  in  the  corporation.  This  provision,  as  it  stood 
literally,  was  declared  unconstitutional  in  the  Matter  of  Albany 
Street  (11  Wend.  148),  and  Taylor  v.  Porter  (4  Hill,  147),  be- 
cause it  authorized  the  taking  of  private  property  not  intended 
nor  required  for  the  public  use ;  but  it  was  said  that  if  the  pro- 
vision were  merely  intended  to  give  the  corporation  capacity  to 
take,  with  the  consent  of  the  owner,  it  would  be  unobjection- 
able. In  Embury  v.  Connor,  the  direct  question  was  involved 
whether  the  statute  might  be  so  read  as  to  contain  a  proviso  that 
the  owner  consent,  and  the  court  decided  that  it  might,  and  that 
the  statute  should  be  let  in  to  operate  as  if  it  contained  such  a 
provision.  In  that  case  the  consent  of  the  owners  to  the  taking 
of  such  residue  of  their  lot  was  found,  not  upon  any  written  in- 
strument under  their  hands,  but  upon  recitals  in  the  commis- 
sioner's report,  upon  affidavits  filed  with  the  report,  showing  that 
the  owners  had  appeared  before  the  commissioners  and  urged 
the  taking  by  the  corporation  of  the  whole  lot,  and  finally  that 
they  had  accepted  the  award  made  for  it. 

As  it  is  the  duty  of  the  court  to  construe  all  legislative  en- 
actments so  as  to  give  effect  to  them,  and  not  conclude  them  to 
be  unconstitutional  because  a  literal  reading  would  indicate  that 
they  violated  some  principle  of  the  organic  law,  the  better 
opinion  would  be  that  this  provision  of  the  Marine  Court  Act 
authorizing  the  transfer  of  causes  from  other  courts,  should  be 
read  as  containing  a  provision  that  such  transfer  should  be  made 
upon,  or  with  the  consent  of  the  parties  to  the  action,  and  not 
otherwise.  It  is  no  arbitrary  exercise  of  power  to  construe  the 
act  as  including  a  provision  making  its  operation  depend  upon 
the  consent  of  the  parties  interested,  since  without  their  consent 
it  is  wholly  inoperative  and  harmless,  and  they  may  surrender 
any  constitutional  right  by  consent. 
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The  defendant,  in  the  present  case,  unquestionably  consent- 
ed to  the  removal  of  the  cause  from  the  Superior  Court  to  the 
Marine  Court  for  trial.  He  received  due  notice  of  motion  for 
the  order  of  removal,  and  failed  to  appear  and  object.  His  de- 
fault certainly  indicated  his  acquiescence  in  the  proposed  trans- 
fer. A  judgment  by  default  has  been  said  to  be  a  judgment 
pro  confesso,  or  by  consent  (Gates  v.  Preston,  41  N.  Y.  113). 
No  appeal  lies  from  a  judgment  by  default  (Briggs  v.  Briggs, 
23  N.  Y.  162  ;  Maltby  v.  Greene,  1  Keyes,  548),  and  an  order 
taken  by  default  may  be  deemed  equally  conclusive,  as  having 
been  obtained  upon  consent.  But  if  it  were  not  so,  the  appear- 
ance of  defendant  in  the  Marine  Court,  without  objection,  and 
trying  the  cause,  are  conclusive  as  to  consent  to  the  transfer  of 
jurisdiction  and  to  the  change  of  forum.  It  is  not  a  case  where 
the  mere  going  to  trial  when  the  court  has  no  jurisdiction 
should  not  and  cannot  affect  his  right  to  question  the  jurisdic- 
tion at  any  subsequent  stage  of  the  proceedings.  His  consent 
did  not  give  the  Marine  Court  jurisdiction  to  try  the  cause;  that 
jurisdiction  was  conferred  by  the  statute,  and  his  consent  merely 
let  the  statute  in  to  operate.  Consent  was  essential  to  the  order 
of  the  Superior  Court  divesting  itself  of  jurisdiction ;  but  the 
right  of  the  Marine  Court  to  try  the  cause  was  conferred  by 
the  same  power  whence  all  its  authority  and  jurisdiction  are 
derived.  It  follows,  from  this,  that  there  was  no  constitu- 
tional objection  to  that  court  trying  a  cause  so  transferred  to 
it,  where  the  damages  exceeded  the  sum  of  $1,000,  nor  in  giv- 
ing judgment  for  a  sum  in  excess  of  that  amount.  The  act  of 
1872,  §  1,  and  §  3,  sub.  12  (above  cited),  taken  together,  show 
the  intention  of  the  legislature  to  confer,  as  to  amount  of  recov- 
ery, a  jurisdiction  in  transferred  causes,  greatly  exceeding  the 
jurisdiction  of  the  Marine  Court  in  cases  originally  commenced 
there.  It  was  not  the  conferring  of  an  extra-territorial  jurisdic- 
tion, nor  an  increase  of  powers  conflicting  in  any  way  with  the 
constitutional  scheme  of  judicial  jurisdiction  (Landers  v.  Stat. 
I.  J2.  E.  Co.  53  N.  Y.  450).  The  legislature  has  repeatedly  and 
gradually  enlarged  the  amount  for  which  actions  may  be  brought 
and  recoveries  had  in  the  Marine  Court,  and  this  was  a  step  in 
the  same  direction. 
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To  conclude,  it  seems  clear  that  these  provisions  of  law  for 
the  transfer  of  causes  from  other  courts  of  record  to  the  Marine 
Court  were  intended  for  the  benefit  of  litigants,  to  secure  them 
a  speedy  trial,  and  if  they  consent  to  the  transfer,  are  wholly 
unobjectionable. 

As  to  the  merits  of  the  appeal.  The  appeal  comes  before 
us  on  a  case  and  exceptions,  and  was  argued  on  the  case  and 
exceptions  without  objection.  The  gravest  question,  as  it  seems 
to  me,  is  that  of  damages,  and  I  cannot  but  conclude  that  the 
amount  allowed  by  the  jury  was  excessive.  The  plaintiff  Heath 
had  been  a  partner  of  Ingersoll,  the  person  convicted  of  a  crime 
in  connection  with  the  well  known  "Ring"  frauds,  by  which 
the  city  suffered  the  loss  of  many  millions  of  dollars.  Ingersoll 
had  sued  the  plaintiff  for  a  dissolution  of  their  copartnership ; 
this  defendant  was  a  witness  upon  the  trial  of  that  cause,  and 
was  contradicted  by  plaintiff',  who  was  a  witness  on  his  own 
behalf.  In  reference  to  this  suit,  defendant  said  to  one  of  his 
clerks,  Francis  Burdett,  in  the  course  of  a  conversation,  "I 
know  Heath  to  be  a  liar  and  a  perjurer,  and  he  perjured  him- 
self on  the  last  civil  suit;"  and  on  another  occasion  he  said  to 
William  C.  Taylor,  another  of  his  clerks,  "  If  any  man  perjured 
himself,  Mr.  Heath  had."  On  other  occasions,  commenting  on 
the  conviction  of  the  same  Ingersoll  and  one  Farrington,  for  a 
crime  connected  with  the  above  mentioned  "Ring"  frauds, 
defendant  said,  in  a  conversation  with  his  said  clerk  Burdett, 
"  It  is  a  shame  those  parties  should  be  in  Sing  Sing  when  an- 
other equally  guilty  should  be  left  to  go  free."  And  on  an- 
other occasion  said  to  his  partner,  one  Jones,  "  Heath  is  a  thief, 
and  I  can  prove  it  by  a  whole  regiment  of  men;"  and  on  an- 
other occasion  said  to  Jones,  in  the  presence  of  the  clerk  Taylor, 
"I  have  no  doubt  Heath  (the  plaintiff)  shared  the  plunder 
robbed  from  the  city  by  Ingersoll  and  others." 

It  will  be  observed  that  these  statements  were  made  by 
defendant  to  his  own  partner  and  clerks,  and  in  his  owrn  store ; 
not  in  the  presence  of  plaintiff,  nor  to  any  one  who  he  had  any 
reason  to  believe  would  repeat  them  to  plaintiff.  The  plaintiff 
recovered  because  the  words  were  actionable  per  se,  and  there 
was  no  attempt  to  show  special  damage.  The  clerk  Burdett 
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repeated  the  words  to  the  plaintiff,  and  made  a  memorandum 
of  them,  and  was  and  continued  to  be  his  friend.  All  the  par- 
ties to  the  conversations  evidently  understood  that  the  defend- 
ant's charge  of  perjury  referred  to  Heath's  contradiction  of  his 
evidence  in  court,  and  his  charge  of  theft  and  robbery  of  the 
city  referred  to  Heath's  partnership  with  Ingersoll  in  a  firm 
which  had  furnished  goods  to  the  city.  The  defendant,  when 
he  uttered  the  slanders,  was,  it  may  be  said,  in  a  place  and 
among  people  where  he  had  no  more  reason  to  be  guarded  in 
his  speech  than  if  he  were  in  his  own  home  and  family.  It 
was  his  partner  and  his  servants  to  whom  he  spoke.  This  was 
not  the  peculiar  aggravating  case  of  a  slander  uttered  to  the 
face  of  an  innocent  man,  or  among  strangers  who  might  be 
influenced  by  the  charges.  The  jury  gave  a  verdict  of  $7,000 ; 
a  sum  greatly  in  excess  of  any  just  compensation  for  the  injury 
to  plaintiffs  feelings,  and  far  greater  than  was  needed  as  an  ex- 
ample or  as  a  punishment.  1  have  not  found  in  the  books  a 
verdict  of  that  magnitude  for  the  offense.  A  verdict  of  $2,500 
was  set  aside  as  excessive  when  given  against  a  member  of  the 
legislature  of  Massachusetts  for  charging,  in  his  place,  that  the 
plaintiff  was  a  convict,  and  guilty  of  complicity,  theft,  and  the 
robbery  of  a  bank,  when  the  plaintiff  had  been  tried  and  hon- 
orably acquitted  of  such  complicity  (Coffin  y.  Coffin,  4  Mass.  1). 
A  verdict  of  $2,500  damages,  for  accusing  the  plaintiff  of  steal- 
ing, was  set  aside  as  excessive  (freeman  v.  Tinsley,  50  111.  501). 
And  so  was  a  verdict  of  $600  for  charging  the  plaintiff  with 
larceny  (Potter  v.  Thompson,  22  Barb.  89). 

In  the  case  before  us,  the  jury  evidently  regarded  the  slander 
uttered  by  defendant  as  an  attack  on  Heath  for  having  testified 
against  Ingersoll,  and,  unless  severely  punished,  as  calculated  to 
deter  others  from  testifying  against  great  political  culprits  or 
public  officers  charged  with  crime.  Whatever  the  consideration 
that  weighed  with  the  jury,  they  must  have  been  under  consid- 
erable excitement  caused  by  the  trial,  and  it  is  not  too  much  to 
assume  that  it  was  connected  with  the  public  prosecutions  of 
the  city's  plunderers  had  shortly  before.  I  can  see  nothing  in 
the  case  of  such  importance  or  peculiar  aggravation  as  to  war- 
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rant  me  in  believing  that  the  jury  exercised,  on  the  subject  of 
damages,  their  deliberate  judgment  upon  the  evidence. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Judgment  reversed,  and  new  trial  ordered. 


EVERETT   MESSENGER   AND   OTHERS   against  THE  FOURTH  NA- 
TIONAL BANK  OP  THE  CITY  OF  NEW  YORK. 

(Decided  December  6th,  1875.) 

It  is  a  well  settled  rule  that  the  affidavits  of  jurors  will  not  be  received  to  im- 
peach their  verdict,  and  therefore  the  court  refused  to  set  aside  a  verdict  on 
the  ground  as  stated  in  an  affidavit  made  by  one  of  the  jurors,  that  on  account 
of  his  deafness  he  was  unable  to  hear  the  testimony  of  any  of  the  witnesses, 
who  testified  in  the  cause,  nor  the  charge  of  the  judge  to  the  jury. 

Where  a  party  is  surprised  by  the  evidence  given  on  the  trial  by  his  adversary'* 
witnesses,  and  is  not  prepared  with  the  evidence  to  rebut  it,  his  proper  course 
is  to  apply  for  an  adjournment  in  order  to  procure  it,  or  for  leave  to  withdraw 
a  juror,  and  if  he  neglects  to  do  so,  and  allows  the  case  to  go  to  the  jury  on 
the  evidence  taken,  the  court  will  not  grant  him  a  new  trial  on  the  ground  that 
the  evidence  was  a  surprise  to  him,  and  that  the  witnesses  whose  testimony  was 
needed  to  rebut  it,  were  kept  away  from  the  trial  by  the  contrivance  of  persons 
acting  in  the  interest  of  his  adversary. 

Where  A.  indorsed  B.'s  name  on  a  check  drawn  to  his  (B.'s)  order,  and  B.,  although 
notified  of  this,  made  no  objection,  nor  ever  in  any  way  repudiated  A.'s  as- 
sumed authority  to  sign  his  name :  Held,  in  an  action  by  the  drawers  of  the 
check  against  the  bank  on  which  it  was  drawn,  for  the  moneys  paid  by  them 
on  such  indorsement,  that  these  facts  were  sufficient  to  show  a  ratification  by 
B.  of  A.'s  assumed  authority. 

APPEAL  by  plaintiffs  from  an  order  of  this  court  made  at 
special   term    by  Chief  Justice  CHARLES  P.  DALY,  denying  a 
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motion  to  set  aside  a  verdict,  and  direct  a  new  trial,  in  an  action 
tried  before  him  with  a  jury. 

The  action  was  brought  by  the  plaintiffs  against  the  defend- 
ant, to  recover  an  alleged  balance  of  deposit  amounting  to 
$14,830,  due  to  the  plaintiffs  on  their  account  with  the  defend- 
ant. 

The  defendant  by  its  answer  admitted  that  the  plaintiffs 
had  had  that  sum  on  deposit  with  it,  but  alleged  that  they  had 
made  and  delivered  their  check  for  the  whole,  which  check  was 
made  payable  to  one  "W.  R.  Arthur,  and  that  the  said  check 
indorsed  in  the  name  of  W.  R.  Arthur  and  Aaron  Rutherford, 
had  been  duly  presented  to  the  defendant  by  the  Bulls  Head 
Bank  of  the  City  of  New  York,  which  at  the  time  of  its 
presentation  held  the  said  check,  and  the  defendant  had  paid  it, 
and  had  no  funds  to  the  credit  of  the  plaintiff  in  its  hands. 

On  the  trial  (which  was  the  second  trial  of  the  action),  the 
facts  appeared  as  stated  in  the  opinion  of  the  court  printed 
below,  the  only  question  of  facts  litigated  being  whether  the 
indorsement  of  Arthur  on  the  check,  and  which  had  been  made 
by  one  Freese,  had  been  made  by  Arthur's  authority.  A  verdict 
was  rendered  for  the  defendant. 

A  motion  was  afterwards  made  for  a  new  trial  founded  (1) 
on  the  affidavit  of  one  Scovill  D.  Foot,  who  had  been  foreman 
of  the  jury  before  whom  the  case  was  tried,  and  who  in  his 
affidavit  swore  "  that  he,  deponent,  could  not  and  did  not  hear 
the  testimony  of  any  of  the  witnesses  who  testified  in  said 
cause,  nor  the  charge  of  the  justice  to  the  jurors,  before  they 
retired  to  deliberate  for  their  verdict,  intelligibly,  so  owing  to  a 
great  degree  of  deafness ;  and  deponent  further  says,  that  he 
was  asked  by  other  jurors  as  to  the  testimony  given  at  said  trial, 
and  that  they  did  not  understand  it  or  the  charge  of  his  honor 
in  reference  thereto.  And  deponent  further  says,  that  he  could 
not  hear  plaintiffs'  counsel,  who  conducted  the  case  on  the  part 
of  said  plaintiffs,  in  anything  definitely  that  he  said.  And  says 
he  has,  owing  to  the  great  degree  of  deafness  under  which  he 
labors,  asked  to  be  wholly  excused  from  jury  duty,  as  it  is 
utterly  impossible  for  him  to  hear  intelligently,  either  the  wit- 
nesses, counsel,  or  the  rulings  and  charge  of  the  presiding  judge 
at  the  trial  of  anv  cause." 
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The  motion  was  also  made  on  affidavits  tending  to  show  that 
the  plaintiffs  had  been  surprised  by  the  testimony  of  one 
Rutherford  (a  witness  for  the  defendant),  who  had  not  been 
called  on  the  former  trial  of  the  action,  and  that  one  Dana,  who 
had  been  defendant's  witness  on  the  former  trial,  and  whcse 
testimony  on  that  trial  was  inconsistent  with  what  was  sworn 
to  by  Rutherford,  had  been  prevented  by  the  defendant  from 
appearing  as  a  witness.  On  denying  the  motion  for  a  new 
trial,  the  following  opinion  was  delivered  by  Chief  Justice 
CHARLES  P.  DALY  : 

"  The  application  for  a  new  trial  must  be  denied. 

"  It  is  a  general  rule,  which  has  been  long  and  well  settled, 
that  the  affidavits  of  jurors  will  not  be  received  to  impeach 
their  verdict  ( Vaise  v.  Delaran,  1  Term  R.  11 ;  Owens  v. 
Washburton,  1  Bos.  &  P.  N.  C.  226  ;  Smith  v.  Cheetham,  3 
Car.  57  ;  Welling  v.  Swasey,  3  Gil  &  Johns.  473 ;  Dana  v. 
Tucker,  4  Johns.  487 ;  People  v.  Columbia  Co.  Com.  Pleas,  1 
Wend.  297 ;  Bobbins  v.  Wendover,  2  Tyler,  11).  '  The  affi- 
davit of  a  juror  to  impeach  his  verdict,'  says  -the  court,  in 
Welling  v.  Swasey,  supra,  '  ought  to  be  rejected,  because  its 
admission  would  open  a  door  to  tamper  with  jurymen  after 
they  had  given  their  verdict ;  it  ought  to  be  rejected,  because 
it  might  be  the  means,  in  the  hands  of  a  dissatisfied  juror,  to 
destroy  a  verdict  at  any  time,  after  he  had  assented  to  it ; 
in  fine,  it  ought  to  be  rejected,  because  it  would  unsettle  all  the 
verdicts  in  the  country.' 

"  This  case  is  no  exception  to  this  well-settled  rule.  Jf  the 
juror  was  laboring  under  the  infirmity  of  deafness,  he  would 
have  been  excused  upon  applying  to  the  court,  when  he  was 
called  to  be  impaneled,  or  if,  after  sitting  in  the  case,  he  found 
that  he  was  unable  from  his  deafness  to  hear  the  testimony,  he 
should  have  made  known  the  fact,  and  the  parties  would  no 
doubt  have  consented  that  he  might  withdraw,  and  that  the 
case  should  go  on  before  the  rest.  It  would  not  be  to  the 
interest  of  either  party,  that  their  rights  should  be  disposed  of 
by  a  juror  who  could  not  hear  the  testimony.  It  not  un- 
frequently  occurs  that  a  juror  states  that  he  is  unable  from  his 
deafness  to  hear  the  evidence,  and  that  he  withdraws,  with  the 
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consent  of  all  parties.  I  never  knew  a  case  where  it  was 
refused.  But  to  allow  him,  when,  without  making  any  com- 
plaint, he  has  sat  through  the  whole  cause,  and  given  his  assent 
to  the  verdict,  to  impeach  it  by  an  affidavit  to  the  effect  that  he 
did  not  hear  the  testimony  or  the  charge  of  the  judge,  might 
lead  to  the  very  abuses  pointed  out  in  Welling  v.  Swasey 
(supra),  and  which  it  was  the  object  of  this  rule  to  prevent. 

"  The  other  ground  upon  which  a  new  trial  is  asked  for,  is 
that  the  plaintiffs  were  taken  by  surprise,  by  the  testimony 
given  by  Rutherford,  which  they  regard  as  inconsistent  with 
the  account  of  the  transaction  that  had  been  given  by  Dana  on 
the  former  trial ;  that  they  were  taken  by  surprise,  not  only  by 
the  unexpected  testimony  of  Rutherford,  but  by  the  fact  that 
Dana  had  been  in  the  court,  attending  as  a  witness,  but  was 
absent  when  Rutherford  gave  his  testimony,  and  could  not  af- 
terwards be  found  to  be  examined  by  the  plaintiffs,  having  kept 
out  of  the  way  at  the  instance  and  request  of  Rutherford. 

Rutherford's  account  of  what  took  place  in  his  presence 
may  very  well  have  surprised  the  plaintiffs,  as  Rutherford  was 
not  called  on  the  former  trial,  nor  was  the  fact  of  his  presence 
at  the  time  testified  to  by  Dana. 

"  It  may  also  be  conceded,  that  if  the  jury  had  had  before 
them  what  was  sworn  to  by  Dana  on  the  former  trial,  or  if  the 
plaintiffs  had  been  enabled  to  examine  him  upon  the  trial,  that 
it  may  have  had  a  material  effect  upon  the  verdict ;  for  the 
whole  case  turned  upon  that  point,  whether  Arthur  had  author- 
ized Freese  to  indorse  Arthur's  name  upon  the  check.  I  am 
also  satisfied,  from  the  evidence  before  me,  that  Dana  was  kept 
out  of  the  way  through  the  instrumentality  of  Rutherford. 
But  it  does  not  follow  from  all  this  that  the  court  will  grant  a 
new  trial. 

"  The  rule  originally  was,  that  if  one  of  the  plaintiffs  was 
taken  by  surprise,  his  only  remedy  was  to  submit  to  a  nonsuit 
(Harrison  v.  Harrison,  9  Price,  89).  'I  have  no  doubt,'  said 
Baron  Wood,  in  the  case  cited,  '  that  the  plaintiff  was  taken  by 
surprise  ;  but,'  he  adds,  *  he  should  have  requested  to  be  non- 
suited, that  he  might  have  come  better  prepared  in  another  ac- 
tion, but  he  chose,  notwithstanding,  to  go  on,  and  take  the  chance 
VOL.  VI.— 13 
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of  a  verdict,  by  letting  the  case  go  to  the  jury,  in  the  hopes, 
perhaps,  that  they  would  disbelieve  the  defendant's  witnesses. 
It  would  become  a  common  course  on  all  occasions  of  failure  if 
this  were  to  be  tolerated,  for  a  plaintiff,  instead  of  choosing  to 
be  nonsuited,  as  he  ought  to  have  done  in  this  case,  for  that  is 
the  only  proper  course,  to  try  first  what  the  jury  will  do  for 
him,  and  if  he  should  fail  he  will  then  apply  to  the  court  for  a 
new  trial.  It  is  impossible  to  listen  to  such  an  application.' 

"  A  stronger  reason  exists  in  this  country  for  refusing  a  new 
trial  in  cases  of  surprise,  because  the  practice  has  been  adopted 
with  us,  and  has  long  been  settled,  that  in  cases  of  surprise  the 
court  may,  upon  the  plaintiff's  application,  direct  a  juror  to  be 
withdrawn,  and  order  the  cause  to  stand  over  for  trial  upon 
some  future  day  (The  People  v.  The  N.  Y.  Com.  Pleas,  8  Cow. 
127;  United  States  v.  Coolidge,  2  Gallison,  364;  The  People 
v.  Ellis,  15  Wend.  371 ;  The  People  v.  Olcott,  2  Johns.  Cases, 
301). 

"  It  was  held  in  Willard  v.  Weatherbee  (1  New  Hamp.  Cases, 
118),  that  when  a  party  is  surprised  at  the  trial  by  evidence 
upon  a  particular  point,  it  is  a  good  cause  for  a  motion  to  delay 
the  trial,  but  where  no  such  motion  was  made  it  is  no  ground 
for  granting  a  new  trial ;  and  in  The  People  v.  Marks  (10  How. 
Pr.  R.  623),  it  was  held  that  in  cases  of  surprise,  the  plaintiff 
must  apply  to  the  court  for  leave  to  withdraw  a  juror,  or  else 
submit  to  a  nonsuit,  but  that  he  cannot,  after  submitting  his 
cause  and  finding  the  verdict  against  him,  ask  the  court  to  re- 
lieve him  on  the  ground  of  surprise.  In  The  People  v.  The  N~. 
Y.  Com.  Pleas  (supra),  the  surprise  was  the  absence  of  a  wit- 
ness who  had  been  duly  subpoenaed,  and  who,  it  was  expected, 
would  be  present  at  the  trial.  Judge  Irving  allowed  a  juror  to 
be  withdrawn,  and  the  court,  after  a  careful  consideration  of  the 
question,  decided  that  he  had  that  power.  This  is  one  of  the 
grounds  of  surprise  in  the  present  case ;  the  absence  of  the  wit- 
ness Dana,  who,  it  was  expected,  would  be  present. 

"  That  the  plaintiffs  had  no  intention  of  examining  Dana  ap- 
pears in  the  fact  that  they  did  not  subpoena  him.  They  were 
surprised  by  the  testimony  of  Rutherford,  who  swore  to  a  state 
of  facts  which,  if  true,  established  conclusively  that  Arthur  di- 
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rected  Freese'to  indorse  his,  Arthur's,  name  upon  the  check. 
If  it  then  became  of  material  importance  to  the  plaintiffs  to  ex- 
amine Dana  as  to  what  occurred,  and  if  he  could  not  be  pro- 
cured, the  plaintiff  should  have  asked  the  court  for  leave  to 
withdraw  a  juror.  This  was  their  remedy,  and  their  only 
remedy,  but  they  did  not  deem  it  of  sufficient  importance 
to  make  such  an  application,  preferring,  probably,  to  take 
their  chance  of  a  verdict,  in  the  hope  that  the  jury  would  be- 
lieve Arthur  and  disbelieve  Rutherford  and  Freese.  An  early 
adjournment  of  the  case  was  made  after  Rutherford's  testimony, 
to  enable  the  plaintiffs  to  procure  Dana's  testimony.  They  had 
until  the  opening  of  the  court  upon  the  next  day  to  procure  his 
attendance,  but  were  unable  to  do  so,  and  they  neither  applied 
to  the  court  when  they  found  they  could  not  obtain  him,  for 
leave  to  withdraw  a  juror,  nor  even  offered  to  read  the  testimo- 
ny which  Dana  had  given  upon  the  former  trial  to  the  jury, 
showing  that  they  could  not  then  have  attached  a  great  deal  of 
importance  to  the  inconsistency  between  the  respective  state- 
ments of  Dana  and  Rutherford,  as  they  did  not  even  offer  to 
read  Dana's  testimony,  having  probably  great  confidence  in  the 
result  before  the  jury,  in  which,  as  it  has  turned  out,  they  were 
disappointed. 

"  They  cannot  now  be  relieved  by  having  a  new  trial.  The 
plaintiffs  rely  on  the  case  of  Wehrkampf  v.  Willet  (1  Daly,  4), 
but  that  was  a  case  in  which  the  defendants  discovered,  after 
the  trial,  that  the  plaintiff,  who  was  a  witness  for  herself, 
swore  to  a  fact,  and  a  very  material  one,  that  she  had  money  in 
a  savings  bank,  with  which  she  bought  the  property,  and  suffi- 
cient to  have  loaned  her  husband  for  the  amount  which  he  had 
borrowed,  which  was  a  material  circumstance  to  strengthen  her 
statement  of  her  ability  to  purchase  and  pay  for  the  property, 
and  which  was  wholly  false,  it  appearing  by  the  testimony  of  an 
officer  of  the  bank,  that  she  had  no  money  at  all  in  it  at  the  time. 
It  was  discovered,  after  the  trial,  that  this  statement  was  false, 
and  the  plaintiff  had,  in  making  it,  been  guilty  of  perjury.  It 
is,  therefore,  very  different  from  the  present  case,  where  the 
plaintiffs  knew  upon  the  trial  the  importance  of  Dana's  evi- 
dence, if  it  were  important,  and  had  the  remedy  which  the  law 
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gave  them,  to  ask  that  a  juror  be  withdrawn ;  and  Wehrkampf 
v.  Willet,  moreover,  was  the  case  of  a  defendant,  who  can 
neither  submit  to  a  nonsuit  nor  claim  the  right  to  have  a  juror 
withdrawn ;  whose  only  remedy  was  the  one  he  sought,  to  have 
the  verdict  set  aside  upon  discovering,  after  the  trial,  that  a  most 
material  statement  made  by  the  plaintiff,  as  a  witness  on  her 
own  behalf,  was  false,  and  that  she  had  committed  perjury,  a. 
remedy  which,  in  such  a  case,  is  always  open  to  a  defendant 
(Marryat  v.  Wilson,  1  Bos.  2),  for  it  is  all  that  he  has.  The 
motion  for  a  new  trial  must,  therefore,  be  denied." 
From  this  order  the  plaintiffs  appealed. 

D.  T.  Walden,  for  appellants. 

It  is  a  general  rule  that  all  disingenuous  attempts  to  stifle  or 
suppress  evidence,  or  to  thwart  the  proceedings,  or  to  obtain  an 
unconscionable  advantage  to  mislead  the  court  or  jury  will  be 
defeated  by  setting  aside  the  verdict  (Graham  New  Trial,  p.  56, 
sec.  5).  So  if  a  witness  is  kept  away  by  the  contrivance  or 
through  the  agency  of  the  defendants  or  their  representatives* 
or  any  trick  or  device  is  practiced  to  prevent  the  plaintiff  ob- 
taining the  evidence,  the  court  will  for  this  cause  set  aside  the 
verdict  (1  Gr.  on  New  Trial  [Waterman  ed.],  56,  57 ;  3  Ibid. 
100,  8,  9,  13 ;  Cary  v.  King,  5  Geo.  R.  75  ;  Barrow  v.  Jackson, 
40  New  Hamp.  365 ;  Craft  v.  Union  Mutual  Insurance  Co.  3& 
Ibid.  44,  56,  57). 

B.  T.  Kissam  and  B.  F.  Lee,  for  respondents. 

I.  As  to  the  alleged  deafness  of  the  juror.  1.  It  is  a  gen- 
eral rule,  which  has  been  long  and  well  settled,  that  the  affi- 
davits of  jurors  will  not  be  received  to  impeach  their  verdict 
( Vaise  v.  Delavan,  1  Term  E.  11 ;  Owen  v.  Washlurton,  1 
Bos.  P.  N.  C.  226 ;  Smith  v.  Chatham,  3  Car.  57 ;  Welling  v. 
Swanscy,  3  Gill  &  Johns.  473  ;  Dana  v.  Tucker,  4  Johns.  487; 
People  v.  Columbia  Co.  Common  Pleas,  1  Wend.  297 ;  Rob- 
lins  v.  Wendover,  2  Tyler,  11 ;  Clum  v.  Smith,  5  Hill,  560). 
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II.  As  to  the  alleged  surprise  on  the  trial.  1.  Admitting 
there  was  any  surprise,  it  is  a  well  settled  rule  of  law  that  if  the 
plaintiffs  be  surprised  at  the  trial,  they  must  withdraw  a  juror 
or  submit  to  a  nonsuit.  They  cannot  go  to  trial,  take  the  chance 
of  a  verdict,  and  then,  if  disappointed  in  the  result,  be  granted 
a  new  trial  (Harrison  v.  Harrison,  9  Price  R.  89  ;  People  v. 
N.  Y.  Com.  Pleas,  8  Cow.  127  ;  U.  S.  v.  Coolidge,  2  Gallison, 
•364;  People  v.  Ellis,  15  Wend.  371 ;  People  v.  Olcott,  2  Johns. 
Oases,  301 ;  Willard  v.  Weatherbee,  1  N.  H.  Cases,  118  ;  Peo- 
ple v.  Marks,  10  How.  Pr.  R.  261  and  263,  and  cases  cited ;  1 
'Graham  &  Waterman  on  New  Trials,  pp.  187-191 ;  Edwards  v. 
Dignam,  2  Dow.  R.  642 ;  Turquand  v.  Dawson,  5  Tyr.  R. 
488 ;  Carr  v.  Gale,  I  Curtis  C.  C.  384 ;  Savoni  v.  Brashear,  46 
Mo.  345  ;  Beckford  v.  Chapman,  44  Ga.  543  ;  McClure  v. 
King,  15  La.  Ann.  220  ;  Live  Yankee  Co.  v.  Oregon  Co.  7 
Cal.  40 ;  Beach,  v.  Tooler,  10  How.  Pr.  R.  297,  299).  2.  But 
in  point  of  fact  the  plaintiffs  were  not  surprised  at  the  trial.  A 
party  cannot  be  entitled  to  relief  where  he  has  not  used  due 
diligence  to  procure  evidence  (Fellows  v.  Emperor,  13  Barb.  92, 
104 ;  Peek  v.  Hiler,  30  Barb.  655  ;  1  Graham  &  Wat.  New 
Trials,  174,  187). 

ROBINSON,  J. — In  November,  1867,  one  F.  S.  Freess,  being 
the  creditor  of  the  New  Jersey  Stock  Yard  and  Market  Com- 
pany, in  the  sum  of  $12,500,  or  $12,400,  and  of  Joseph  Mc- 
Pherson,  its  superintendent,  individually  in  about  $2,900,  de- 
manded payment  of  him,  and  accepted  towards  payment  the 
joint  note  of  said  McPherson  and  William  R.  Arthur,  the  Presi- 
dent of  said  Stock  Yard  and  Market  Company,  for  $15,000, 
payable  to  his  order  at  thirty  days.  He  applied  to  plaintiff  to 
discount  it,  who  agreed  to  have  it  discounted  at  the  bank,  if 
changed  to  a  note  of  like  amount  and  date,  payable  to  their  or- 
der. It  was  accordingly  so  changed  for  that  purpose,  and 
plaintiffs,  in  payment  of  such  proceeds  of  its  discount,  and  at 
.their  request,  gave  him  their  check,  payable  to  the  order  of  said 
W.  R.  Arthur,  for  $14,830,  "  balance,  less  discount  and  col- 
lection paid  in  cash."  Such  collection  fee  being  "  something 
less  than  $100."  Mr.  Arthur  was  not  an  accommodation  maker, 
but  united  in  the  note,  as  he  says,  at  McPherson's  request,  "  to 
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save  himself  from  paying  $15,000  to  another  party.     I  (he) 
owed  $15,000.     I  (he)  was  responsible  for  $15,000."     *     *     * 
"  The  First  National  Bank  of  New  Jersey."     "  That  was  the 
party  to  whom  I  (he)  stood  responsible  "  "forMcPherson."  Al- 
though the  check  for  $14,830  was  made  payable  by  request  of 
Freese  to  Arthur,  the  former,  so  far  as  appears,  was  the  party 
equitably  and  wholly  entitled  to  the  money,  and  Arthur  could 
only  have  acted  as  trustee  for  his  benefit.     The  check  was  paid 
upon  the  ostensible  indorsement  of  Arthur,  the  payee,  made- 
through  Freese's  assumed  agency  for  that  purpose.    Mr.  Arthur 
in  no  way  disputed  the  payment  of  the  $15,000  note,  when  it 
became  due,  on  account  of  want  of  consideration,  but  after  being 
advised  of  the  circumstances  under  which  the  consideration  was. 
advanced,  paid  it  with  $6,000  cash,  which  he  received  from  Me- 
Pherson,  and  his  own  note  for  $9,000  in  renewal  for  the  bal- 
ance, which  he  has  paid  in  full.     He  thus  recognized  and  ad- 
mitted the  validity  of  his  obligation  thereon,  and  responded  to  it. 
The  controversy,  therefore,  by  these  acknowledged  and  un- 
disputed facts,  is  narrowed  down  to  the  mere  question  as  to  the 
efficacy  of  the  indorsement  of  Mr.  Arthur's  name  upon  the 
check  by  Freese,  its  holder  and  beneficial  owner,  under  any  au- 
thority, express  or  implied,  or  by  recognition  and  adoption.     It 
appears  from  proof  given  without  contradiction,  that  Arthur, 
during  the  course  of  all  these  transactions,  in  no  way  repudiated 
the  original  transaction  occurring  in  form  and  legal  effect  immedi- 
ately between  himself  and  the  plaintiffs,  that  he  never  questioned 
the  validity  of  his  note  for  want  of  consideration,  but  has  repaid 
the  plaintiffs  in  full  the  amount  they  had  advanced  by  their 
check  to  his  order  (which  alone  constituted  any  such  considera- . 
tion),  through  indorsement  thereon  by  such  assumed  acts  of 
agency.     The  principal  has  asserted  no  rights  as  against  the- 
plaintiffs  for  money  paid  by  mistake  or  misapprehension,  nor  is- 
any  suggestion  made  of  any  facts  upon  which  he  could  found 
any  such  reclamation.     Arthur  had  no  actual  interest  in  the- 
money  payable  by  the  check  drawn  to  his  order.     It  was  tha 
proceeds  of  his  own  note  given  to  Freese  in  payment  of  a  sub- 
sisting debt,  and  the  question  of  Freese's  original  authority  to» 
make  the  indorsement  for  him  became  entirely  superseded  b^ 
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his  subsequent  and  unquestioned  recognition  and  ratification  of 
the  act.  A  principal,  when  advised  of  the  illegal  acts  of  any 
one  assuming  to  act  therein  as  his  agent,  is  bound  to  repudiate 
them,  and  any  omission  to  do  so  within  a  reasonable  time 
amounts  to  a  ratification  (Law  v.  Cross,  1  Black  [U.  S.]  539 ; 
Story  on  Agency  [7th  ed.]  §  256  and  notes).  If  Freese  acted 
improperly  in  assuming  to  indorse  the  check  as  Arthur's  agent, 
he  is  liable  for  any  damages  sustained  by  his  assumed  principal, 
but  as  between  Arthur  and  the  plaintiffs,  it  is  evident  that 
Arthur  has  fully  recognized  and  adopted  the  means  by  which 
the  full  consideration  of  his  note,  made  payable  directly  to 
plaintiff,  and  constituting  the  expression  and  measure  of  his 
obligation  to  them,  was  advanced  and  paid.  No  right  of  recla- 
mation of  the  moneys  he  thus  paid  them  is  or  can  well  be  sug- 
gested, and  it  is  evident  that  he,  if  any  one,  and  not  they,  are 
the  losers  by  any  unlawful  assumption  of  Freese  to  act  as  his 
agent. 

So  far  as  plaintiffs  are  concerned,  it  is  evident  they  can  have 
no  interest  in  the  present  question,  and  are  not  entitled  to  re- 
cover from  the  defendants  for  money  drawn  on  their  check, 
which  has  been  paid  to  the  parties  in  interest,  and  for  which 
they  have  been  fully  compensated  by  the  person  in  whose  be- 
half the  money  was  so  drawn  from  the  bank,  whether  by  his 
direct  action,  or  through  an  assumed  agency.  While  regarding 
these  considerations,  arising  out  of  the  case  presented  by  plaint- 
iffs as  decisive  of  the  merits  of  this  controversy,  and  fully  estab- 
lishing defendant's  exemption  from  responsibility  for  payment 
of  plaintiff's  check  now  brought  in  question,  I  deem  the  reasons 
assigned  in  the  opinion  of  Chief  Justice  Daly  upon  the  points 
presented  on  the  motion  for  a  new  trial  as  completely  answering 
the, argument  made  on  this  appeal.  He  has  precisely  stated  the 
law  applicable  to  such  a  motion  for  a  new  trial,  both  upon  the 
point  raised  as  to  the  deafness  of  the  juror,  and  as  to  the  device 
and  trick  used  by  Rutherford  to  obstruct  plaintiff  in  finding  the 
witness  Dana,  even  if  those  means  had  been  shown — as  it  was 
not — to  have  been  in  any  respect  successful,  or  influencing 
Dana's  conduct.  Plaintiffs,  if  appreciating  the  materiality  of 
his  testimony,  should  have  enforced  his  attendance  on  their 
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behalf  by  subpoena ;  and  if  unable  to  do  so,  should  have  applied 
to  the  court  for  a  postponement  of  the  trial  or  withdrawal  of  a 
juror,  as  they  might  and  ought  to  have  done,  under  the  authorities 
cited  in  the  opinion  of  Chief  Justice  Daly.  They  could  not  avail 
themselves  of  the  chances  of  a  verdict,  with  full  understanding 
of  the  importance  of  the  testimony  in  their  favor,  and  after  de- 
feat allege  their  own  remissness,  although  aggravated  as  to  its 
consequences  by  the  unfair  conduct  of  some  third  person,  as  a 
ground  for  defeating  the  consequences  of  the  verdict  upon  the 
testimony  presented  and  submitted  to  the  court  and  jury. 

The  order  denying  the  motion  for  a  new  trial  should  be 
affirmed,  with  costs. 

LARRKMORE  and  JOSEPH  F.  DALY,  JJ.,  concurred. 
Order  affirmed  accordingly. 


PHINEAS   "W.    SPRAGUE   against  THE   WESTERN  UNION  TELE- 
GRAPH COMPANY. 

(Decided  December  6th,  1875.) 

Where  plaintiff  intrusted  to  the  defendant  (a  telegraph  company)  at  the  city  of 
JSew  York,  for  transmission  by  telegraph,  a  message  to  his  attorney  at  Buffalo, 
saying,  "  Hold  my  case  till  Tuesday  or  Thursday.  Please  reply,"  and  at  the 
same  time  informed  the  servant  of  the  defendant  in  charge  of  the  receipt  of 
messages  for  transmission,  that  the  message  was  about  a  cause  in  Buffalo  that 
was  expected  to  be  called,  and  that  it  was  of  great  importance  that  the  party 
sending  it  should  get  a  reply  the  next  da}',  in  order  that  he  might  know  when 
to  go  to  Buffalo,  and  the  message  was  never  sent  at  all,  and  the  plaintiff 
having  waited  for  a  reply  and  received  none,  and  supposing  that  an  adjourn- 
ment of  the  case  could  not  be  procured,  went  with  his  counsel  to  Buffalo,  to 
attend  at  the  trial,  and  found  the  case  had  been  adjourned,  and  was  obliged  to 
go  again  to  Buffalo  with  his  counsel,  at  the  adjourned  day :  Held,  that  in  an 
action  against  the  company  for  a  failure  to  send  the  message,  the  plaintiff 
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could  recover  as  damnges,  not  only  the  expenses  of  himself  and  his  counsel, 
on  the  first  journey  to  Buffalo,  but  also  the  counsel  fee  he  was  obliged  to  pay 
his  counsel  for  g®ing  to  Buffalo  the  first  time. 

Held,  also,  that  the  failure  to  send  the  message  at  all,  was  not  a  "mistake  or 
delay  in  the  transmission  or  delivery,  or  a  non-delivery"  of  the  message, 
within  the  meaning  of  the  stipulation  signed  by  the  plaintiff,  limiting  the 
damages  arising  from  such  causes  (except  upon  certain  conditions  with  which 
the  plaintiff  had  not  complied),  to  the  amount  received  by  the  company  for 
sending  the  message. 

APPEAL  by  defendant  from  a  judgment  of  the  Marine  Court 
of  the  city  of  New  York,  affirming  a  judgment  of  that  court 
entered  on  a  decision  of  a  judge  of  that  court,  after  a  trial  be- 
fore him  without  a  jury. 

The  action  was  brought  against  the  defendant  to  recover 
damages  for  neglect  in  failing  to  send  a  message  intrusted  to 
it  for  transmission  by  the  plaintiff.  The  facts  are  fully  stated 
in  the  opinion. 

George  W.  Soren,  for  appellant. 
Edward  D.  McCarthy,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — It  was  not  necessary,  to 
entitle  the  plaintiff  to  recover,  to  show  that  the  person  to  whom 
the  message  was  addressed  was  in  Buffalo  at  the  time  when  the 
message  was  delivered  to  the  defendants  for  transmission,  as  it 
was  shown  by  the  witness  whom  the  defendants  called  that  the 
message  had  never  been  sent. 

The  clerk,  or  telegrapher,  to  whom  it  was  delivered,  was 
told,  when  the  message  was  handed  to  him  by  Mr.  McCarthy, 
that  it  was  about  a  cause  in  Buffalo  that  was  expected  to  be 
called,  and  that  it  was  of  great  importance  that  the  party  send- 
ing it  should  get  a  reply  the  next  day,  in  order  that  he  might 
know  when  to  go  to  Buffalo.  There  was  a  cause  upon  the  cal- 
endar in  the  Supreme  Court  Circuit  at  that  city,  in  which  the 
present  plaintiff  was  a  defendant,  and  the  message,  which  was 
addressed  to  Mr.  Gardner,  in  Buffalo,  was  :  "  Hold  my  case  till 
Tuesday  or  Thursday.  Please  reply."  The  plaintiff  waited 
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during  the  next  day  for  a  reply,  and  none  having  been  received,, 
the  message  never  having  been  sent,  the  plaintiff  concluded 
that  the  cause  had  not  been  held  over,  and,  acting  under  the 
advice  of  his  counsel,  left  with  his  counsel  for  Buffalo,  and,, 
upon  going  to  the  court  house  upon  the  following  morning, 
learned  that  the  cause  bad  been  put  off  for  a  week.  The  plaint- 
iff paid  his  counsel  $250  to  go  with  him  to  Buffalo  to  try  the 
cause,  and  expended  $60  for  the  traveling  expenses  of  himself 
and  his  counsel  in  going  and  returning.  The  following  week 
he  went  again  with  his  counsel,  at  the  time  when  the  cause  was. 
set  down  for  trial,  when  it  was  tried  ;  for  which  second  journeyt 
and  his  services,  his  counsel  charged  him  a  like  fee  of  $250. 

The  testimony  was  that  the  fee  paid  was  a  reasonable  one, 
and,  in  my  judgment,  this  outlay  of  $310  was  the  direct  con- 
sequence of  the  defendant's  neglect.  It  was  the  correct  measure 
of  the  plaintiff's  damages,  being  the  amount  necessarily  expended 
by  him  for  this  fruitless  journey. 

The  defendants  were  fully  informed  of  the  object  of  the 
message,  and  of  the  importance  of  an  early  reply  the  next  day. 
This  being  the  case,  there  is  no  ground  for  the  point  taken  by 
them  upon  the  trial,  that  the  loss  of  the  fifty  cents,  the  price 
paid  for  sending  the  message,  was  the  only  damage  that  could 
have  been  contemplated  by  the  contract  between  the  parties. 
Having  been  informed  that  the  message  related  to  a  cause  in 
Buffalo,  which  it  was  expected  would  be  called,  and  that  it  was 
important  to  have  a  reply  early  the  next  day,  that  the  parties- 
interested  might  know  when  to  go  to  Buffalo,  was,  in  effect, 
apprising  the  defendants  that  if  the  message  was  not  sent, 
the  parties  in  interest  hearing  nothing  from  the  message,, 
would,  as  the  cause  was  expected  to  be  called,  have  to  go  at 
once  to  Buffalo,  to  be  ready  for  the  trial  of  it,  that  they 
would  naturally  do  what  in  fact  they  did  do ;  and  with  the 
knowledge  the  defendants  possessed,  they  were  bound  to  infer 
that  this  might  be,  as  it  was,  the  -consequence  of  their  neglect  to- 
send  the  message  (Rittenhouse  v.  The  Independent  Telegraph 
Co.  44  K  Y.  264;  Leonard  v.  The  N.  T.  Telegraph  Co.  41 
Id.  544).  The  expanse  which  the  plaintiff  was  necessarily  put 
to  through  their  neglect  is  not  embraced  by  any  of  the  stipula- 
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tions  limiting  the  damages  to  the  amount  received  for  sending 
the  message.  This  was  not  a  "  mistake  or  delay  in  the  trans- 
mission or  delivery,  or  a  non-delivery ;  "  but  an  entire  breach 
of  the  contract  by  a  neglect  to  send  the  message  at  all,  and 
which  rendered  them  liable  for  such  damages  as  were  the  direct, 
natural  and  proximate  consequences  of  their  total  neglect  to  do- 
what  they  had  engaged  to  do  (De  Rutte  v.  The  New  York,  &c~ 
Telegraph  Co.  1  Daly,  547). 

It  would  be  extending  the  exemption  of  telegraph  com- 
panies very  far,  to  hold  that  when  they  neglect  to  send  a  mes- 
sage at  all,  they  are  not  answerable,  it  being  the  duty  of  the 
sender  when  he  receives  no  reply  to  go  to  the  office,  make  in- 
quiries, and  have  another  message  sent,  which  is  what  is  claimed 
by  the  defendants  on  this  appeal.  It  is  claimed  in  fact,  that 
plaintiff,  having  received  no  answer  to  his  message,  was  not 
justified  in  going  to  Buffalo,  as  he  did,  but  should  have  gone  to- 
the  defendant's  office  again  "  to  get  or  attempt  to  get  tha  reply 
asked  for  in  his  message,"  and  that,  as  he  went  to  Buffalo,  omit- 
ting to  do  this,  the  case  is  one  of  contributory  negligence.  It 
was  much  more  natural  in  the  ordinary  course  of  events  for  the 
plaintiff  to  suppose  that  the  cause  of  his  receiving  no  reply 
was  the  absence  at  that  particular  time  in  Buffalo  of  the  person 
to  whom  the  message  was  addressed  ;  that  the  message  had 
been  sent,  but  from  some  cause  existing  there  it  had  failed  to 
accomplish  the  object  it  was  intended  to  effect — the  putting 
off  of  the  cause  to  one  of  the  days  named  in  it ;  that  therefore, 
as  nothing  had  been  attained  by  it,  the  proper  course  was,  to  go 
to  Buffalo  at  once,  as  otherwise  the  cause  might  be  reached,  and 
judgment  pas;?  against  him.  This  was  a  more  natural  and  rea- 
sonable inference  to  draw,  and  to  act  upon,  than  to  infer  that 
the  reason  why  no  reply  had  been  received,  was  because  the. 
defendants  had  not  sent  the  message,  especially  as  the  object 
and  importance  of  it  had  been  made  known  to  the  telegrapher, 
when  it  was  delivered  to  him  for  transmission. 

The  exceptions  taken  by  the  defendants  to  the  admission 
of  testimony,  were  as  to  what  was  communicated  to  the  defend- 
ant's agent  to  whom  the  message  was  delivered,  and  of  the 
traveling  expenses  incurred,  and  the  payment  of  the  counsel  fea 
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of  $250,  and  were  not  well  taken,  nor  the  general  exception,  at 
the  close  of  the  case,  to  allowing  this  amount  as  the  measure  of 
damages,  which  I  have  already  considered. 

In  my  opinion,  the  judgment  of  the  Marine  Court  was 
right,  and  ought  to  be  affirmed. 

JOSEPH  F.  DALY,  J.,  dissented,  on  the  ground  that  the  coun- 
sel fee  of  $250  to  the  plaintiff's  lawyer,  for  going  to  Buffalo  to 
try  the  case,  was  not  a  proper  item  of  damages,  since  neither 
the  message  nor  the  instructions  to  the  telegraph  operator  who 
sent  it  contained  anything  from  which  it  could  be  inferred  that 
the  failure  to  send  the  message  would  cause  such  an  expense  to 
the  plaintiff,  and  that  the  judgment  should  therefore  be  re- 
versed unless  the  plaintiff  consented  to  reduce  it. 

LOEW,  J.,  concurred  in  the  opinion  of  Chief  Justice  Charles 
P.  Daly. 

Judgment  affirmed. 


GEOKGE  A.  FELLOWS  against  NICHOLAS  F.  COOKE. 

(Decided,  December  6th,  1875.) 

The  defendant  collected,  in  a  fiduciary  capacity,  money  belonging  to  the  plaintiff, 
and  the  plaintiff  brought  an  action  of  assumpsit  upon  the  ordinary  money 
counts,  in  the  State  of  New  Jersey,  to  recover  the  amount  so  collected,  and 
obtained  judgment.  He  then  brought  an  action  in  this  State  upon  the  judg- 
ment, in  which  action  he  had  the  defendant  arrested.  Held,  that  the  arreat 
must  be  discharged,  as  there  was  nothing  in  the  record  of  the  judgment  re- 
covered in  New  Jersey,  showing  that  the  action  there  was  brought,  or  that  the 
judgment  was  recovered,  for  money  collected  in  a  fiduciary  capacity  ;  that  the 
action,  being  simply  upon  the  judgment,  was  not  an  action  under  the  Code  for 
money  received  by  a  person  in  a  fiduciary  capacity. 

APPEAL  from  an  order  of  this  court,  made  at  special  term  by 
-Judge  JOSEPII  F.  DALY,  denying  a  motion  to  vacate  an  order  of 
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arrest  in  the  action,  which  had  been  granted  by  Judge  LAKRE- 
MOEE. 

The  affidavits  on  which  the  order  was  granted,  showed  that 
the  defendant  had  been,  prior  to  October  15th,  1874,  the  agent 
of  the  firm  of  John  F.  Seymour  &  Co.,  for  the  purpose  of  mak- 
ing collections  of  debts  due  the  firm.  That  on  October  15th, 
1874,  that  firm  made  an  assignment  of  all  their  property  for 
the  benefit  of  their  creditors,  to  one  Daniel  Seymour,  who  ac- 
cepted the  assignment  and  took  possession  of  the  property  and 
books  of  the  firm,  but  afterwards  refused  to  furnish  the  as- 
signee's bond  or  to  act  further  as  assignee,  and  that  the  plaintiff 
thereupon  gave  a  bond  as  assignee,  and  received  from  the  firm 
of  John  F.  Seymour  &  Co.  a  deed  of  assignment,  ratifying  and 
continuing  to  him  the  assignment  first  made.  That  the  defend- 
ant, after  notice  of  the  assignment,  and  without  authority  from 
either  of  the  assignees,  collected  from  debtors  of  the  firm  of 
John  F.  Seymour  &  Co.,  the  sum  of  $706  82,  and  refused,  on 
demand  of  the  plaintiff,  to  pay  over  to  them  the  money  so  col- 
lected, and  that  the  plaintiff'  had,  in  action  against  the  defend- 
ant for  the  recovery  of  the  moneys  so  collected  by  him,  brought 
in  the  Circuit  Court  in  Essex  county,  in  the  State  of  New  Jer- 
sey, recovered  a  judgment  for  $806  62  damages,  and  $52  49 
costs,  which  judgment  remained  wholly  unsatisfied. 

The  complaint  in  the  action  (which  was  one  of  the  papers 
on  which  the  order  was  granted),  alleged  only  the  recovery  of 
the  judgment  in  New  Jersey,  and  that  it  remained  unsatisfied, 
and  demanded  judgment  for  the  amount  of  that  judgment,  and 
interest  from  the  date  of  its  rendition. 

The  motion  to  vacate  the  order  of  arrest,  was  made  on  the 
papers  on  which  it  was  granted,  and  an  exemplified  copy  of  the 
New  Jersey  judgment,  which  showed  that  that  suit  was  brought 
in  trespass  on  the  case  upon  promises  (assumpsit)  on  the  money 
counts  only,  viz. :  (1)  goods  sold  and  delivered,  (2)  work  and 
labor  done,  and  materials  furnished,  (3)  money  loaned,  (4) 
money  paid  for  the  use  of  the  defendant,  at  his  request,  (5) 
money  had  and  received  by  the  defendant  f<>r  the  use  of  the 
plaintiff,  (6)  interest  for  the  forbearance  of  money  due  and  ow- 
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ing  from  the  defendant  to  the  plaintiff,  (7)  money  due  from  the 
defendant  to  the  plaintiff  on  an  account  stated  between  them. 

J.  H.  Whitelegge,  for  appellant. 
Geo.  A.  Slack,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — There  can  be  no  arrest 
in  a  civil  action,  except  in  the  cases  provided  for  by  the  179th 
section  of  the  Code.  Under  the  second  subdivision  of  that  sec- 
tion, the  defendant  could  be  arrested  in  an  action  for  money  re- 
ceived by  him  in  a  fiduciary  capacity ;  for  though  he  acted  in 
collecting  the  moneys  after  the  assignment,  without  any  express 
authority  from  the  assignees,  and  without  their  knowledge,  yet 
he  assumed  to  act  in  a  fiduciary  capacity,  having  been,  at  the 
time  of  the  assignment,  in  the  employment  of  the  assignors,  as 
a,  general  salesman  and  collector.  It  was  competent  for  the  as- 
signees to  ratify  his  authority,  and  it  may  be  assumed  that 
they  did,  by  suing  him  in  an  action  upon  contract  for  money 
had  and  received  to  their  use,  upon  his  failure  to  pay  over  to 
them  the  amount  which  he  had  collected.  But  the  action  which 
was  brought  here  is  not  an  action  to  recover  for  moneys  re- 
ceived in  a  fiduciary  capacity,  and  it  is  only  in  such  an  action 
that  an  arrest  for  that  cause  is  allowed,  whether  in  an  action 
brought  in  the  first  instance  in  this  State,  or  upon  a  judgment 
or  decree  in  another  State  or  foreign  country,  where  it  appears 
by  the  record  that  that  constituted  the  cause  of  action  (Arihwr- 
ton  v.  Dalley,  20  How.  311 ;  Wanzer  v.  De  Baum,  1  E.  D. 
Smith,  261 ;  Goodrich  v.  Dunlar,  17  Barb.  644). 

The  action  here  is  brought  upon  the  judgment  recovered 
against  the  defendant  in  New  Jersey,  and  the  record  of  that 
judgment  shows  that  the  declaration  was  solely  upon  the  money 
counts,  and  that  the  recovery,  therefore,  must  have  been  simply 
for  money  had  and  received.  There  is  nothing  in  the  record  to 
show  that  the  action  was  specifically  brought  and  the  judgment 
rendered  for  money  received  in  a  fiduciary  capacity,  and  unless 
that  appears,  there  can  be  no  arrest  in  an  action  here  upon  the 
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judgment.  That  must  constitute  the  cause  of  action,  and  the 
cause  of  action  here  is  upon  the  judgment,  the  record  of  which 
does  not  disclose  that  it  was  founded  upon  a  cause  of  action  of 
that  kind.  It  is  simply  a  judgment  in  an  action  upon  a  con- 
tract. 

Jn  an  action  upon  such  a  judgment,  an  order  for  arrest 
might  be  made  under  the  fourth  subdivision  of  the  179th  sec- 
tion, upon  showing  by  affidavits  that  the  defendant  was  guilty 
of  a  fraud  in  contracting  the  debt,  or  incurring  the  obligation 
for  which  the  action  was  brought  and  the  judgment  rendered ; 
or,  if  the  action  had  been  brought  generally  to  recover  damages 
for  fraud  and  deceit,  and  that  the  judgment  had  been  rendered 
for  such  damages.  But  there  is  nothing  in  the  affidavits  in 
this  case,  to  warrant  an  arrest  of  the  defendant  upon  that 
ground;  nor  was  the  refusal  of  the  judge  to  discharge  the 
order  placed  upon  such  a  ground.  The  affidavits  simply  dis- 
close that  the  defendant  was,  at  the  time  of  the  assignment, 
employed  by  the  assignors  as  a  general  salesman  and  collector. 
That  he  continued  to  act  as  such  after  the  assignment,  without 
the  knowledge  or  express  authority  of  the  assignees,  and  that 
when  they  demanded  that  he  should  pay  over  to  them  the  $700 
he  had  collected,  of  debts  due  the  insolvent  firm,  he  refused  to 
do  so  unless  they  would  allow  out  of  it  his  traveling  expenses 
in  making  the  collections,  his  salary  for  the  month  of  October, 
which  it  would  seem  was  the  time  he  was  engaged  in  making 
the  collections,  as  the  assignment  was  made  on  the  15th  of  that 
month,  and  also  $490  89,  the  amount  of  a  promissory  note 
given  to  him  by  the  insolvent  firm. 

So  far  as  respects  his  authority,  it  must  be  regarded  as  hav- 
ing been  ratified  by  the  institution  of  the  action  in  New  Jersey 
and  the  judgment  there  rendered,  which  was  not  for  any  wrong 
in  collecting  the  moneys,  or  for  a  conversion,  or  to  recover  dam- 
ages for  any  fraud  or  deceit,  or  for  any  tortious  act  whatever, 
founded  upon  an  unauthorized  collection  of  the  moneys,  and  a 
refusal  upon  demand  to  pay  them  over  to  those  to  whom  they 
rightfully  belonged.  It  is,  as  I  have  said,  simply  a  judgment 
upon  an  action  on  contract,  and  there  is  nothing  in  the  affidavits 
that  would  warrant  us  in  holding  that  the  defendant  was  guilty 
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of  a  fraud  in  contracting  the  debt  or  incurring  the  obligation 
for  which  the  action  was  brought.  It  must  be  assumed,  under 
these  circumstances,  that  his  authority  to  continue  in  the  collec- 
tion of  the  debts  due  to  the  insolvent  firm,  was  recognized  and 
affirmed  by  the  assignees  after  the  assignment ;  and  nothing  is 
shown  in  the  affidavits,  upon  which  to  predicate  fraud,  except 
the  claim  on  his  part  of  an  offset  of  $673  36,  which  may  be  er- 
roneous in  whole  or  in  part,  and  such  as  he  was  not  legally  en- 
titled to  deduct  from  the  amount  he  had  collected ;  but  that  is 
far  from  constituting  fraud,  and  is  no  ground  for  the  collateral 
remedy  of  arrest  in  an  action  upon  such  a  judgment. 

For  money  received  or  embezzled  in  a  fiduciary  capacity,  he 
could  only  be  arrested,  under  the  Code,  in  an  action  where  that 
constituted  the  cause  of  action,  for  the  179th  section  distin- 
guishes, in  the  first,  second  and  third  subdivisions,  where  the 
arrest  is  allowed  in  the  action  in  the  cases  or  causes  of  action 
therein  specified ;  and  in  the  fourth  and  fifth  subdivisions,  when 
it  is  allowed  as  a  collateral  remedy. 

In  the  first  case,  the  cause  of  action  must  be  for  one  of  the 
causes  stated,  which  is  not  the  case  here,  there  being  nothing  in 
the  record  to  show  that  the  judgment  was  founded  upon  any 
such  cause  of  action.  And  in  the  second  case,  the  affidavits 
must  show  fraud  in  contracting  the  debt  or  in  incurring  the 
obligation  for  which  the  action  was  brought  and  the  judgment 
rendered,  and  nothing  of  that  kind  is  disclosed  by  the  affidavits 
to  authorize  an  arrest  as  a  collateral  remedy  to  the  action  upon 
the  judgment. 

The  order  below  should  therefore,  in  my  opinion,  be  re- 
versed, with  costs. 

LOEW,  J. — For  the  reasons  given  in  the  opinion  delivered 
by  the  learned  Chief  Justice,  I  agree  that  the  order  appealed 
from  should  be  reversed,  with  costs. 

Order  reversed,  with  costs. 
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FRANK  E.  FARRINGTON  against  CHRISTOPHER  O' CONNER. 

(Decided  December  6th,  1875.) 

In  an  action  brought  in  the  Superior  Court  of  the  city  of  New  York,  to  recover 
$10,000  damages  for  an  alleged  assault  and  battery,  on  consent  of  the  parties 
after  issue  joined,  the  cause  was  transferred,  under  L.  1872,  ch.  629,  §  3,  subd. 
12,  to  the  Marine  Court  of  the  city  of  New  York,  to  hear  and  determine  all  the 
issues  thereof,  and  the  parties,  without  objection,  appeared  in  that  court,  and 
went  to  trial,  when  the  plaintiff  had  a  verdict  for  $6,000:  Held  (following 
Heath  v.  Hubbell,  ante,  p.  183),  that  the  Marine  Court  had  jurisdiction. 

An  order  made  by  the  general  term  of  the  Marine  Court  of  the  city  of  New  York, 
striking  an  action  and  all  proceedings  therein  from  the  records  of  that  court,  is 
an  "actual  determination "  of  such  general  term,  within  L.  1874,  ch.  545,  §  9, 
and  is  appealable  to  this  court. 

APPEAL  by  plaintiff  from  an  order  of  the  Marine  Court  of 
the  city  of  New  York,  made  at  general  term,  striking  from  the 
records  of  that  court  the  action,  with  all  the  proceedings  therein. 

The  facts  of  the  case  material  to  this  appeal  are  all  con- 
tained in  the  order  appealed  from,  which  was  as  follows  : 

[Caption,  &c.]  "  The  appeal  from  an  order  made  on  the 
16th  day  of  January,  1875,  in  this  action,  granting  a  motion  to 
set  aside  a  judgment  and  for  a  new  trial  herein,  on  the  ground 
that  the  damages  awarded  by  the  jury  in  the  verdict  on  which 
said  judgment  was  entered  were  excessive,  having  come  on  to 
be  heard,  and  after  hearing  Wm.  "W.  Badger,  Esq.,  for  said  ap- 
peal, and  John  R.  Fellows,  Esq.,  opposed  thereto,  and  it  ap- 
pearing and  being  conceded  on  said  appeal  that  this  action  was 
commenced  in  the  Superior  Court  of  the  city  of  New  York  to 
recover  damages  in  the  sum  of  $10,000  alleged  against  defend- 
ant for  an  assault  and  battery,  and  that  after  issue  duly  joined 
in  said  Superior  Court,  and  on  the  4th  day  of  September,  1874, 
the  order  was  made  and  entered  in  said  court  by  the  consent  in 
writing  of  the  attorneys  for  both  parties  to  this  action,  of  which 
order  and  consent  a  copy  is  hereto  annexed,  and  which  order 
was  tiled  thereafter  in  the  office  of  the  clerk  of  this  court,  and 
trial  of  said  action  thereafter  had  in  this  court,  defendant  ap- 
pearing thereon  in  person  and  by  counsel,  and  not  objecting, 
VOL.  VI.— 14 
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and  verdict  and  judgment  thereon  for  $5,000  damages  and  costs 
on  such  trial  rendered  in  favor  of  the  plaintiff,  after  which  the 
said  order  appealed  from  was  made. 

"  Now,  on  motion  of  Briggs  &  Fellows,  defendant's  attorneys 
in  all  said  proceedings,  it  is  hereby 

"  Ordered,  that  this  action,  with  all  the  proceedings  therein 
had  in  this  court,  including  the  said  order  appealed  from,  be, 
and  the  same  hereby  are  stricken  from  the  records  of  this  court, 
without  costs  to  either  party,  for  the  reason  that  this  court  has 
acquired  no  jurisdiction  thereof,  and  this  court  declines  for  that 
reason  to  render  its  judgment  upon  any  questions  presented  on 
said  appeal." 

The  order  made  by  the  Superior  Court,  referred  to  above, 
was  an  order  transferring  the  cause  to  the  Marine  Court,  to  hear 
and  determine  all  the  issues  thereof,  and  the  consent  was  a  con- 
sent to  the  entry  of  that  order. 

Wm.  W.  Badger p,  for  appellant. 
Briggs  cfe  Fellows,  for  respondent. 

JOSEPH  F.  DALY,  J. — In  the  case  of  Heath  v.  Hubbell,  de- 
cided at  this  term  (ante,  p.  183),  we  held  that  an  order  transfer- 
ring a  cause  from  any  other  court  of  record  in  the  city  to  the 
Marine  Court  for  trial,  pursuant  to  the  act  of  1872  (L.  1872, 
ch.  629,  §  3,  subd.  12),  if  such  order  of  transfer  were  made 
upon  the  consent  of  all  the  parties  to  the  action,  was  regular 
and  valid,  and  operated  to  divest  the  court  whence  the  action 
proceeded  of  its  jurisdiction  over  such  cause,  and  to  vest  the 
Marine  Court  with  exclusive  jurisdiction  over  it,  and  that  the 
statute  authorized  a  recovery  to  as  large  an  amount  in  such  ac- 
tion in  the  Marine  Court  as  might  have  been  had  in  the  court 
from  which  it  had  been  transferred. 

The  same  reasoning  applies,  and  the  same  conclusion  was 
reached  by  us  in  respect  of  transfers  of  causes  from  other  courts 
of  record  to  the  Marine  Court,  pursuant  to  the  act  of  1874  (L. 
1874,  ch.  545,  §  4),  providing  the  order  for  the  transfer  of  the 
cause  be  made  upon  the  consent  of  all  the  parties  to  the  litiga- 
tion. 

The  present  action  was  commenced  in  the  Superior  Court  of 
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the  city  of  New  York  to  recover  $10,000  damages  for  assault 
-and  battery,  and  issue  joined  therein.  On  the  written  consent 
of  both  parties,  an  order  was  made  in  said  court,  on  Sept.  4, 
1874,  transferring  said  action  to  the  Marine  Court  for  trial.  It 
•was  there  tried,  and  a  verdict  rendered  for  plaintiff  for  $5,000, 
and  judgment  thereon  entered  in  his  favor.  A  new  trial  was, 
however,  granted  by  the  special  term,  and  plaintiff  appealed  to 
the  general  term  of  the  Marine  Court  from  the  order  granting 
the  new  trial ;  but  the  general  term,  on  the  coming  on  of  the 
appeal  for  hearing,  ordered  as  follows  :  "  That  this  action,  with 
all  the  proceedings  therein  had  in  this  court,  including  the  said 
order  appealed  from,  be,  and  the  same  hereby  are  stricken  from 
the  records  of  this  court,  without  costs  to  either  party,  for  the 
reason  that  this  court  has  acquired  no  jurisdiction  thereof,  and 
this  court  declines,  for  that  reason,  to  render  its  judgment  upon 
any  questions  presented  on  this  appeal." 

From  the  conclusions  reached  in  Heath  v.  Hubbell  (supra), 
it  will  be  seen  that  the  Marine  Court  had  full  jurisdiction  of 
this  action,  and  the  general  term  of  the  Marine  Court  should 
have  heard  the  appeal  and  disposed  of  it  upon  its  merits. 

There  can  be  no  doubt  of  the  appealability  of  the  order 
made  by  the  general  term  in  this  case.  Appeals  lie  to  this  court 
from  an  "  actual  determination  "  at  such  general  term  (L.  1874, 
ch.  545,  §  9).  Although  it  was  not  a  reversal  nor  affirmance  of 
the  judgment  below,  it  effectually  prevented  the  enforcement  of 
it,  and  deprived  plaintiff  of  his  judgment  and  of  a  retrial  as 
well.  By  the  sweeping  terms  of  the  order  the  action  was 
wholly  determined  and  ended,  and  plaintiff  is  not  to  be  de- 
prived of  his  right  to  review  the  decision  which  cuts  off  his 
rights,  because  it  has  been  put  in  a  novel  and  peculiar  form  by 
the  court  which  rendered  it. 

The  order  appealed  from  should  be  reversed,  without  costs, 
and  the  action  remitted  to  the  Marine  Court,  with  directions  to 
proceed  and  hear  the  appeal  from  the  order  granting  a  new 
trial  upon  the  merits  (L.  1875,  ch.  479,  §  43,  subd.  3). 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Ordered  accordingly. 
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CHRISTIAN  GOTTWALD  against  SIMEON  BEKNHEIMEK 
(IMPLEADED). 

(Decided  December  6th,  1875.) 

In  an  action  to  recover  damages  for  the  negligence  of  the  defendants,  resulting  in 
the  running  away  of  the  defendants'  horse,  and  his  colliding  with  and  injuring^ 
the  horse  of  the  plaintiff,  no  presumption  of  negligence  on  the  part  of  the 
defendant  is  created  where  all  that  appears  is  that  the  horse  was  fastened  in 
the  street  with  a  strap,  which  he  broke  and  ran  away. 

APPEAL  by  plaintiff  from  a  judgment  of  the  Marine  Court 
of  the  city  of  New  York  entered  on  an  order  made  by  the 
General  Term  of  that  court,  affirming  a  judgment  entered  on 
an  order  made  at  trial  term  dismissing  the  complaint. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  by  the  negligent  act  of  a  servant  of 
defendants  in  allowing  a  horse  owned  by  them  to  run  away  in 
a  public  street  in  the  City  of  New  York,  and  ran  against 
plaintiff's  horse,  and  wound  him  in  such  a  manner  as  to  render 
him  comparatively  useless  and  valueless. 

On  the  trial,  at  the  close  of  plaintiff's  evidence,  which  only 
showed  the  occurring  of  the  accident,  a  motion  was  made  to- 
dismiss  the  complaint,  which  motion  was  denied.  The  defense 
then  called  as  a  witness  one  Henry  Altenbrand,  who  swore  that 
he  had  been  in  charge  of  the  horse  at  the  time  it  ran  away  ^ 
that  the  horse  did  not  belong  to  the  defendants,  but  was  the 
property  of  the  brother  of  the  defendant  Simeon  Bernheimer, 
and  had  been  left  with  him  for  sale,  but  he  was  not  allowed  to 
use  him  in  his  business,  and  that  he  (witness),  seeing  him  stand- 
ing in  the  stable,  had  taken  him  for  the  purpose  of  exercising 
him,  and  gone  with  him  about  some  business  for  the  defendants 
in  whose  employ  he  was. 

At  this  point  the  court  said  to  the  plaintiff's  counsel,  "  un- 
less you  have  some  testimony  to  contradict  the  testimony  of 
this  gentleman  as  to  the  ownership  of  this  horse,  there  is  no  use 
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in  going  further."     Both  sides  then  rested,  and  the  court  dis- 
missed the  complaint. 

Spencer  L.  Ilillier,  for  appellant. 
Jacobs  &  Koch,  for  respondents. 

CHAKLES  P.  DALY,  Chief  Justice. — It  is  not  material  in  this 
case  to  inquire  whether  the  possession  of  the  horse  by  the  de- 
fendants for  the  purpose  of  sale,  and  the  use  of  him  by  the 
defendants'  servant  upon  the  occasion  of  the  accident,  and  upon 
one  or  two  previous  occasions  in  the  business  of  the  defend- 
ants' firm,  was  sufficient  or  not  to  make  the  defendant  answer- 
able for  the  injury ;  for  when  the  judge  dismissed  the  com- 
plaint there  was  not  enough  in  the  evidence  to  entitle  the 
case  to  go  to  the  jury  upon  the  question  of  negligence  ;  unless 
we  could  hold  that  the  fact  that  the  defendants'  servant,  with- 
out objection  on  the  part  of  his  employers,  drove  this  horse  in  a 
wagon,  when  the  horse  had  previously  run  away,  was  an  act  of 
negligence,  and  that  the  collision  was  a  direct  consequence  of 
that  negligence,  and  I  do  not  think  that  we  can  go  that  far. 
All  that  the  plaintiff  had  proved  by  his  witnesses  when  he 
rested  his  case,  was  that  the  horse  was  running  away  with  the 
cart  attached  to  it,  when  it  collided  with  the  horse  and  cart  of 
.the  plaintiff,  and  produced  the  accident.  The  defendant  Al- 
tenbrand  testified  that  he  stopped  at  the  malt  house,  tied  the 
horse  with  a  strap,  and  went  in  to  attend  to  his  business,  and 
had  got  about  as  far  as  the  office,  when  he  heard  loud  cries  of 
"  runaway,"  and  returning  and  looking  around,  saw  that  the 
horse  was  running  away,  the  horse  having  broken  the  strap  in 
two.  This  is  all  that  there  is  in  the  evidence,  and  it  does  not 
show  that  there  was  any  negligence  on  the  part  of  the  defend- 
ants' servant.  He  did  all  that  he  could  be  expected  to  do  when 
he  tied  the  horse  with  a  strap  upon  going  into  the  malt  house. 

JOSEPH  F.  DALY,  J. — When  the  case  was  arrested  by  the 
judge  before  whom  it  was  tried,  the  plaintiff's  case  had  been 
closed,  and  he  was  properly  nonsuited  unless  he  had  proved 
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negligence  on  the  part  of  defendants.  The  judge  would  have> 
been  justified  in  dismissing  the  complaint  when  defendants 
made  the  motion,  and  he  had  the  right  to  do  so  at  any  stage  of 
defendants'  case  (if  no  further  proof  charging  defendants  had 
meanwhile  been  given)  without  waiting  for  plaintiff  to  reopen 
his  case  and  supply  deficiencies. 

~No  negligence  had  been  proved.  The  mere  fact  that  horses, 
attached  to  a  wagon  of  defendants  ran  away  and  injured  plaint- 
iff's horse,  proves  no  wrongful  act  of  defendants.  This  has 
been  held  in  this  court  in  two  cases  (Quinlan  v.  §th  Ave.  R. 
R.  4  Daly,  487 ;  Furlong  v.  I? way  &  "lih  Ave.  R.  It.  not  re- 
ported, a  general  term  case). 

The  horse  may  have  run  away  of  his  own  accord,  in  which 
case  the  owner  is  not  answerable  (Rex  v.  Timmins,  7  C.  &  P. 
499).  Affirmative  proof  must  be  given  that  defendants  neg- 
lected some  precaution  or  care,  and  the  running  away  occurred 
from  that  circumstance  (/Sullivan  v.  Scripture,  3  Allen,  564 ; 
Dressier  v.  Davis*  7  Wis.  527 ;  A  Ibert  v.  Bleecker  St.  R.  R. 
2  Daly,  389  ;  Griggs  v.  Frankenstein,  14  Minn.  81).  In  Al- 
bert v.  Bleecker  St.  R.R.  in  this  court  (supra),  it  was  held  no 
proof  of  negligence  to  show  that  a  horse  was  left  untied  in  the 
public  street ;  it  was  necessary  to  go  further  and  show  that  his 
disposition  or  propensities  made  it  unsafe  to  so  leave  him. 

If  the  horse  was  properly  fastened  and  took  fright,  broke 
his  fastening  and  ran  away,  it  was  an  unavoidable  accident  for 
which  defendant  was  not  liable.  But  plaintiff  did  not  show 
what  caused  him  to  run  away,  nor  whether  he  was  left  un- 
fastened. The  mere  fact  of  his  running  away  was  therefore 
as  consistent  with  no  negligence  of  defendants  as  with  their 
negligence,  and  proved  nothing  (Cotton  v.  Wood,  8  Com.  B~ 
[N.  S.]  566).  It  is  only  where  a  passenger,  carried  under  con- 
tract is  injured  by  the  alleged  negligence  of  the  carrier,  that  it 
is  sufficient  to  show  the  accident,  running  away  of  the  horses, 
throwing  of  cars  off  the  track,  and  the  like,  to  establish  a 
prima  facie  case,  and  throw  the  burden  on  defendant  of  prov- 
ing that  the  occurrence  was  owing  to  no  want  of  care  on  his 
part.  But  between  strangers  the  plaintiff  assumes  the  burden 
of  affirmatively  proving  negligence  (Hammack  v.  White,  11  C.. 
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B.  [N.  S.]  588  ;  Goodman  v.  Taylor,  5  C.  &  P.  410  ;  Cox'j. 
Burbridge,  13  C.  B.  [N.  S.]  430  ;  Bigelow  v.  Reed,  51  Maine, 
325).  The  expression  of  Commissioner  Earl  in  Unger  v.  42c? 
<<ft.  7?.  It.  (51  N.  Y.  500),  to  the  effect,  that  "  unexplained," 
the  defendant's  horses  being  unattended  and  unfastened  in  the 
street,  made  out  a  prima  facie  case  of  negligence,  is  obiter, 
and  no  authorities  are  cited  to  sustain  it.  It  was  not  necessary 
to  the  decision  of  the  case.  The  well  considered  opinions  in 
the  English  case  of  Cotton  v.  Wood  (supra],  unquestionably  es- 
tablish the  true  rule. 

The  judgment  should  therefore  be  affirmed. 

LOEW,  J.,  concurred. 
Judgment  affirmed. 


MARTHA  F.  CHADBOURNE  against  THE  DELAWARE,  LACKAWANNA 
AND  WESTERN  RAILROAD  COMPANY. 

(Decided  December  6th,  1875.) 

Where  the  iplaintiff 's  evidence  shows  an  injury  through  the  negligence  of  the 
defendant's  servants,  without  any  negligence  on  the  part  of  the  plaintiffs  or  their 
agents,  the  burden  of  proving  contributory  negligence  is  upon  the  defendant. 

Where  evidence  of  greater  damage,  loss  or  value  than  the  amount  specified  in  the 
bill  of  particulars  is  given  without  objection,  and  the  amount  recovered  is  no 
more  than  the  party  is  justly  entitled  to,  the  court  will  not  set  aside  the  verdict 
because  it  is  more  than  the  amount  of  damage  specified  in  the  bill  of  particu- 
lars. The  variance  between  the  proof  and  the  bill  of  particulars  is  not  material 
if  the  other  party  is  not  misled  by  it,  or  allows  evidence  of  greater  damage  to 
be  given  without  objection. 

APPEAL  by  defendant  from  a  judgment  of  the  Marine  Court 
of  the  city  of  New  York,  entered  on  an  order  of  the  general 
term  of  that  court,  affirming  a  judgment  of  that  court  entered 
on  the  verdict  of  a  jury. 
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The  complaint,  after  alleging  the  incorporation  of  the  de- 
fendant, alleged  "  That  the  said  plaintiff's  servant  was,  on  the 
first  day  of  April,  1873,  crossing  the  track  of  the  railroad  used 
by  the  defendants,  into  Ferry  street,  in  the  city  of  Hoboken, 
New  Jersey,  with  a  horse  and  lumber  wagon  belonging  to  this 
plaintiff,  and  that  the  said  defendants  backed  their  cars  against 
the  said  wagon,  breaking  it  and  the  harness,  and  seriously  in- 
juring the  horse,  in  consequence  of  which  she  has  been  dam- 
aged to  the  amount  of  $500,  including  repairs,  medicines  and 
necessary  care  and  attention.  That  the  injuries  aforesaid  were 
caused  by  the  exclusive  negligence  of  the  defendants  and  mis- 
management of  their  employees  in  the  backing  of  said  cars 
without  warning  or  notice  of  danger." 

Damages  were  claimed  in  the  sum  of  $500.  The  plaintiff 
also  served  a  verified  bill  of  particulars  as  follows  : 

"  Injury  to  Horse $200  00 

Loss  of  use  of  Horse 100  00 

Loss  of  use  of  Harness 50  00 

Loss  of  use  of  Wagon 250  00 


$600  00 

Amount  of  claim,  $500." 

On  the  trial  the  plaintiff  was  allowed  to  show  (under  objec- 
tion by  the  defendant  that  it  was  not  an  item  included  in  the 
bill  of  particulars)  that  the  necessary  repairs  to  the  wagon  cost 
$50.  The  plaintiff  also,  without  objection,  introduced  evidence 
to  show  that  her  horse,  when  sound,  would  have  been  worth 
from  $450  to  $500,  and  that  in  his  injured  condition  he  was  not 
worth  more  than  $150  (making  the  damage  to  the  horse  $300 
to  $350).  At  the  close  of  the  evidence,  the  counsel  for  the  de- 
fendant requested  the  court  to  charge  the  jury,  that  in  case  of  a 
verdict  for  the  plaintiff,  inasmuch  as  she  had  in  the  bill  of  par- 
ticulars, limited  herself  to  $2uO  damages  to  the  horse,  she  could 
not  recover  beyond  that  sum.  The  court  refused  so  to  charge, 
and  charged  that  she  was  not  limited  by  the  bill  of  particulars 
to  the  $200,  and  that  the  jury  might  give  her  the  actual  dam- 
ages. To  this  refusal,  and  also  to  the  charge  as  made,  the  de- 
fendant duly  excepted. 
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The  defendant's  counsel  also  requested  the  court  to  charge  : 
1.  That  if  Gallagher  was  guilty  of  the  least  fault  or  negligence 
which  contributed  to  the  accident,  plaintiff  cannot  recover.  The 
court  declined  so  to  charge,  and  charged  instead  as  follows : 
That  if  Gallagher  was  guilty  of  any  fault  or  negligence  which 
contributed  to  the  accident,  and  which  by  ordinary  prudence 
under  the  circumstances  he  might  have  avoided,  the  plaintiff 
cannot  recover.  To  the  refusal  to  charge  as  requested,  and  also 
to  the  charge  as  given,  defendants'  counsel  excepted,  and  also 
requested  the  court  to  charge  :  2.  That  the  burden  of  proof  is 
upon  the  plaintiff  to  show  not  only  that  defendants  were  negli- 
gent, but  that  the  plaintiff 's  servant  was  free  from  fault.  The 
court  refused  so  to  charge,  and  charged  instead  as  follows :  That 
the  jury  are  to  determine  upon  the  evidence,  not  only  that  de- 
fendants were  negligent,  but  also  that  the  plaintiff's  servant 
was  free  from  fault.  To  which  refusal  to  charge,  and  to  the 
charge  as  given,  defendants'  counsel  excepted. 

Hamilton  Odell,  for  appellant. 

The  effect  of  a  bill  of  particulars  is  to  restrict  the  proofs  and 
limit  the  recovery  to  the  items  set  forth  in  it  (Matthews  v.  Hub- 
bard,  47  !N".  Y.  428 ;  Graham's  Practice,  438  ;  Williams  v.  Al- 
len, 7  Cow.  316  ;  Quin  v.  Astor,  2  Wend.  577 ;  Dubois  v.  D.  & 
H.  Canal  Co.  12  Wend.  341,  and  15  Wend.  91 ;  Starkweather 
v.  Kittle,  17  Wend.  20  ;  Xreiss  v.  Seligman,  8  Barb.  440 ; 
Bowman  v.  Earle,  3  Duer,  694). 

The  court  erred  in  refusing  to  charge  the  defendants'  first 
request,  and  in  the  charge  given  instead  thereof.  The  legal 
proposition  submitted  by  defendants  was  strictly  correct  ( Wilds 
v.  H.  R.  Co.  24  K  Y.  430  ;  Grippen  v.  Erie  Co.  40  K  Y.  34  ; 
Havens  v.  Erie  Co.  41  N.  Y.  298  ;  Baxter  v.  Second  Ave.  Co. 
3  Robt.  510 ;  Morris  v.  Phelps,  2  Hilt.  38),  and  the  defend- 
ants were  entitled  to  have  the  request  charged  or  refused  in  the 
form  in  which  it  was  presented  (  Wilds'  Case,  24  IS".  Y.  442  ; 
Warner  v.  N.  Y.  Cent.  44  K  Y.  470 ;  Meyer  v.  Clark,  45  N. 
Y.  289).  The  charge  as  given  was  erroneous.  A  railroad 
crossing  is  conceded  to  be  a  dangerous  place  (  Wilds'  Case,  24 
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N.  Y.  440  ;  III.  Cent.  v.  Baches,  55  111.  379  ;  C.  &  A.  Co.  v. 
Oretzner,  46  HI.  82 ;  Penn.  R.  It.  Co.  v.  Beetle,  73  Penn.  504). 
It  is  of  itself  a  warning  of  danger  to  one  about  to  go  upon  it 
(StuUey  v.  L.  &  JV.  W.  1  Exch.  [L.  K.]  13).  This  was  not  a 
public  crossing.  It  was  a  place  of  much  more  than  common 
danger  on  account  of  its  location,  the  great  number  of  tracks, 
the  constant  movement  of  engines  and  cars  up  and  down,  etc.r 
etc.  Gallagher  was  therefore  bound  to  exercise  a  high  degree 
of  care  and  diligence  (Barker  v.  Savage,  45  !N".  Y.  193  ;  Davis 
\.,N.  Y.  Cent.  47  K  Y.  400;  Unger  v.  Forty-second  St.  Co. 
51  N.  Y.  497  ;  Weber  v.  N.  Y.  Cent.  58  N.  Y.  451). 

James  Clark,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice. — The  questions  of  negli- 
gence and  of  contributory  negligence  were  questions  in  this 
case  solely  for  the  jury,  there  being  a  direct  conflict  between 
the  witnesses  for  the  plaintiff  and  the  defendants,  in  respect  to 
all  the  facts  upon  which  the  solution  of  the  question  of  either 
negligence  on  the  part  of  the  defendants'  servants,  or  of  con- 
tributory negligence  on  the  part  of  plaintiff's  servant,  de- 
pended.. On  the  one  side,  it  was  in  evidence  that  when  the 
plaintiff's  agent,  Gallagher,  undertook  to  cross  the  track,  the 
car  was  stationary,  at  a  point  from  15  to  20  feet  above  the 
place  where  Gallagher  undertook  to  cross ;  and  that  while  he 
was  in  the  act  of  crossing,  having  a  heavy  load,  the  car,  without 
any  whistle,  ringing  of  the  bell,  or  other  warning,  suddenly 
backed  with  great  velocity,  putting  it  beyond  his  power  to 
avoid  the  collision.  Whilst  on  the  part  of  the  defendants'  wit- 
nesses, the  testimony  was  that  the  car  was  in  motion  when 
Gallagher  attempted  to  cross  ;  that  the  bell  was  rung  before  the 
engine  was  started ;  that  warning  was  given  to  Gallagher  by  a 
loud  call  on  the  part  of  a  man  in  the  back  of  the  car ;  and  that 
the  collision  was  the  consequence  of  Gallagher's  heedlessness  in 
attempting  to  cross  without  looking  along  the  road  to  see  if  cars 
were  approaching. 

This  being  the  nature  of  evidence,  the  case  was  one  to  be 
submitted  to  the  jury,  under  proper  instructions  from  the  court ; 
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and  the  finding  of  the  jury  upon  these  questions  is  conclusive, 
and  cannot  be  reviewed. 

The  proposition  charged  by  the  court,  under  the  first  request 
to  charge,  was  the  correct  one,  and  embraced  all  that  the  de- 
fendants were  entitled  to.  The  second  proposition  was  properly- 
refused  ;  the  burden  of  proving  contributory  negligence  was- 
upon  the  defendants,  in  a  case  like  this  where  the  evidence  on 
the  part  of  the  plaintiff  showed  an  injury  through  the  negligence 
of  the  defendants'  servants,  without  any  negligence  on  the  part 

01  the  plaintiff's  agents  (De  Benedetti  v.  Mauchin,  1  Hilton,. 
217 ;  Johnson  v.  The  Hudson  R.  fi.  Co.  5  Duer,  21 ;  Id.  20  N. 
Y.  65.) 

I  do  not  think  that  we  should  grant  a  new  trial  upon  the 
ground  that  the  judge  improperly  allowed  the  plaintiff  to  prove 
the  expense  she  had  incurred  for  the  repair  of  the  wagon,  or  for 
the  refusal  of  the  judge  to  instruct  the  jury  that  she  was  limited 
upon  the  evidence  and  the  bill  of  particulars  to  the  recovery  of 
$200  only. 

The  variance  between  the  proof  offered  of  loss  or  injury  and 
the  bill  of  particulars  is  not  material,  if  the  other  party  is  not 
misled  (Seaman  v.  Lowe,  4  Bosw.  351,  and  cases  there  cited). 

One  of  the  items  in  the  bill  of  particulars  was  loss  of  the  use 
of  the  wagon,  $250.  The  plaintiff  lost  the  use  of  her  wagon 
whilst  it  was  being  repaired,  and  the  sum  she  had  to  pay  for  re- 
pairing it,  is,  at  least  to  the  extent  of  that  payment,  a  measure 
of  the  loss  she  sustained.  If  the  item  was  too  general  or  vague,, 
the  defendants'  remedy  was  to  require  a  more  particular  state- 
ment of  the  items  by  which  the  sum  of  $250  was  made  up. 
They  did  not  deem  that  essential  before  the  trial,  and  it  does 
not  lie  with  them  now  to  complain  that  the  plaintiff  showed,, 
without  objection,  a  pecuniary  loss  to  the  extent  of  $50  in 
the  sum  paid  for  the  repair  of  the  wagon.  In  addition  to- 
this,  plaintiff's  claim  for  $500,  in  the  complaint,  was  declared, 
among  other  things,  to  be  for  repairs  ;  and  if,  as  I  have  said, 
the  bill  of  particulars  was  insufficient,  it  was  an  easy  matter  for 
the  defendants  to  require  a  more  particular  statement  (The 
People  v.  Monroe  Com.  Pleas,  4  Wend.  200  ;  Bonny  v.  Sealey, 

2  Id.  481 ;    Smith  v.  Hicks,  5  Id.  48 ;    Brown  v.  Hudson,  ± 
Taunt.  189). 


•220  COUET  OF  COMMON  PLEAS. 

Chadbourne  y.  The  Delaware,  Lackawanna  and  Western  Railroad  Company. 

The  plaintiff  was  restricted  by  the  bill  of  particulars  to  the 
recovery  of  $200  only  for  the  injury  to  the  horse ;  but  the 
plaintiff,  without  any  objection  having  been  interposed  by  the 
defendants,  gave  evidence  showing  that  her  damage  or  loss 
from  the  injury  to  the  horse  was  greater  than  this  amount ; 
that  taking  even  the  lowest  estimate,  it  was  at  least  $250. 
The  defendants  having  allowed  this  evidence  to  be  given, 
were  not  entitled  to  have  the  jury  instructed  by  the  judge  that 
the  recovery  for  the  injury  to  the  horse  must  be  limited  to  the 
amount  stated  in  the  bill  of  particulars.  The  time  to  interpose 
that  objection  was  when  the  evidence  was  offered,  or,  if  given 
under  a  question  where  the  answer  could  not  have  been  antici- 
pated, to  ask  the  court  to  tell  the  jury  that  the  evidence,  so  far 
as  it  showed  that  the  damage  was  greater  than  $200,  must  be 
disregarded.  Where  the  evidence  of  a  greater  damage,  loss,  or 
value  than  the  amount  specified  in  the  bill  of  particulars,  is 
given  without  objection,  and  the  amount  recovered  is  no  more 
than  the  party  was  justly  entitled  to,  the  court  will  not  set  aside 
the  verdict  because  it  is  greater  than  the  amount  specified  in  the 
bill  of  particulars. 

To  render  such  an  objection  available,  it  must  be  made  in 
due  season,  as  the  difficulty  may  be  obviated  by  amendment 
under  the  ample  powers  conferred  by  the  court ;  and  the  proper 
time  to  make  the  objection  is  when  the  evidence  is  given,  and 
not  after  the  evidence  upon  both  sides  has  been  closed,  the  par- 
ties have  summed  up,  and  the  judge  has  delivered  his  charge ; 
for  it  was  not  until  the  judge  had  completed  his  charge  that  the 
defendants  raised  the  objection  by  asking  the  judge  then  fur- 
ther to  instruct  the  jury  that  the  recovery  for  the  damage  to 
horse  must  be  limited  to  the  amount  stated  in  the  bill  of  par- 
ticulars (Dubois  v.  The  Delaware  Canal  Co.  12  Wend.  341, 
and  cases  there  cited ;  Tyng  v.  Commercial  Warehouse  Co.  58 
N.  Y.  313;  Hirst  v.  Watkis,  1  Campb.  68  ;  Holland  v.  Hop- 
kins, 2  Bos.  &  Pul.  243  ;  Spawn  v.  Veeder,  4  Cow.  503  ;  Gra- 
ham's Practice,  2d  ed.  514-519). 

The  judgment  should  be  affirmed. 

JOSEPH  F.  DALY,  and  LOEW,  JJ.,  concurred. 
Judgment  affirmed. 
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THEODORE  M.  DAVIS,  AS  RECEIVER  OF  THE  OCEAN   NATIONAL 
BANK,  against  CHARLES  W.  COPELAND. 

(Decided  December  6th,  1875.) 

Under  a  condition  in  a  bond  that  A.  will  "  take  up  and  pay  within  five  days  after 
maturity  thereof,  any  paper  discounted  for  his  account,"  and  the  further  condi- 
tion that  the  bond  is  "  to  be  binding  for  one  year  only  from  date,"  the  obligor 
is  liable  for  A.'s  failure  to  take  up  and  pay  any  paper  discounted  for  him  within 
the  year,  although  it  does  not  mature  until  after  the  year's  expiration. 

APPEAL  by  defendant  from  a  judgment  of  this  court,  en- 
tered on  the  report  of  Franklin  A.  Paddock,  Esq.,  appointed 
sole  referee  to  hear  and  determine  the  issues. 

The  action  was  brought  by  the  plaintiff  as  receiver  of  the 
Ocean  National  Bank,  on  a  bond  made  by  the  defendant  in 
form  as  follows : 

"  Whereas  W.  F.  Gleason  has  opened  an  account  in  the 
Ocean  National  Bank,  and  will  offer  notes  and  acceptances 
there  for  discount ; 

"  Now,  then,  I,  the  undersigned  Charles  "W.  Copeland,  am 
held  and  firmly  bound  unto  said  Ocean  National  Bank  in  the 
sum  of  two  thousand  dollars,  in  money  of  the  United  States,  to 
be  to  them,  their  successors  and  assigns,  well  and  truly  paid,  for 
which  payment,  well  and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors,  administrators  and  assigns,  firmly,  by  these 
presents. 

"  Sealed  with  my  seal,  and  dated  the  15th 
day  of  December,  1870. 

"  The  condition  of  the  above  obligation  is  such,  that  if  the 
said  W.  F.  Gleason  shall  well  and  truly  take  up  and  pay,  within 
five  days  after  maturity  thereof,  any  paper  discounted  for  his 
account  in  said  bank,  together  with  interest  and  costs  of  pro- 
test and  expenses  thereon,  and  shall,  within  the  same  time, 
make  good  any  and  all  checks  certified  for  or  paid  by  said  bank 
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for  him,  and  shall  save  said  bank  harmless  from  all  damage  by 
reason  of  his  having  an  account  therein,  this  bond  shall  be 
void;  otherwise,  in  full  force  and  virtue.  This  bond  to  be 
binding  for  one  year  only  from  date. 

"  (Signed.)  "  CHAS.  W.  COPELAND.     [L.  s.] 

The  breaches  of  the  bond  alleged  were  (1)  the  failure  of 
W.  F.  Gleason  to  take  up  and  pay  a  bill  of  exchange,  dated 
September  10th,  1871,  payable  five  months  after  date,  and 
which  had,  before  December  15th,  1871,  been  discounted  for 
W.  F.  Gleason  by  the  Ocean  National  Bank,  and  on  December 
26th,  1871,  had  been  protested  for  non-acceptance ;  and,  (2)  the 
failure  of  W.  F.  Gleason  to  take  up  and  pay  a  note  dated  Octo- 
ber 14th,  1871,  payable  three  months  after  date,  and  which,  be- 
fore December  15th,  1871,  had  been  discounted  for  him  by  the 
Ocean  National  Bank,  and  which,  on  January  17th,  1872  (the 
day  on  which  it  fell  due),  had  been  protested  for  non-payment 
and  was  still  unpaid. 

The  defense  was  that  as  the  protest  of  the  draft  and  note 
had  not  occurred  until  after  December  15th,  1871,  the  failure 
of  Gleason  to  take  them  up  and  pay  them  did  not  constitute  a 
breach  of  the  bond  within  the  year  for  which  it  was  limited. 
Other  defenses  were  also  set  up,  including  a  defense  of  usury, 
a  statement  of  which  is  not  material  to  an  understanding  of  the 
decision  on  this  appeal.  The  referee  found  that  the  defendant 
was  liable  on  the  bond  for  all  paper  discounted  by  The  Ocean 
National  Bank  of  the  City  of  New  York,  for  W.  F.  Gleason, 
between  the  15th  day  of  December,  1870,  and  the  15th  day  of 
December,  1871,  including  such  paper  so  discounted  as  matured 
after  December  15,  1871,  which  the  said  Gleason  did  not  take 
up  and  pay  within  five  days  after  maturity ;  but  that  such  lia- 
bility was  limited  to  $2,000. 

Joseph  J.  Marrin,  for  appellant. 
John  L.  Sutherland,  for  respondent. 

JOSEPH  F.  DALY,  J. — The  limiting  clause  in  the  defendant's 
bond  as  surety,  viz. :  "  This  bond  to  be  binding  for  one  year 
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only  from  date,"  must  refer  to  the  transactions  between  Gleason 
and  the  bank,  although  indefinite  in  its  terms.  Literally  it 
would  seem  designed  as  a  limitation  of  the  legal  effect  of  the 
instrument  which,  being  a  specialty,  was  binding  for  twenty 
years,  but  no  such  construction  is  claimed  by  defendant.  The 
object  of  the  bond  was  plainly  to  give  Gleason  credit  at  the 
bank,  and  enable  him  to  have  paper  discounted  and  checks  cer- 
tified (Louisville  Mfg.  Co.  v.  Welch,  10  How.  U.  S.  461).  Upon 
his  failure  within  five  days  after  maturity  thereof  to  take  up 
and  pay  any  paper  discounted  for  him,  the  obligor  in  the  bond 
was  to  become  liable  within  the  amount  of  his  undertaking.  It 
is  claimed  by  defendant  that  the  limitation  of  one  year  applies 
to  the  time  of  maturing  of  the  paper  discounted,  but  it  may  be 
more  properly  claimed  by  the  other  side  that  it  applies  to  the 
discounting  of  paper  and  certifying  of  checks.  If  the  giving 
credit  to  Gleason  were  the  object  of  the  bond,  there  would  be 
a  considerable  period  before  the  expiration  of  the  year  in  which 
no  appreciable  credit  could  be  given  in  case  all  his  paper  was  to 
mature  within  the  year  of  the  bond.  In  fact,  certification  of 
his  checks  could  hardly  be  made  by  the  bank  if  the  condition  of 
their  recovering  from  the  surety  was,  not  the  certifying  within 
the  year,  but  the  payment  on  presentation  within  the  year ;  and 
thus  one  object  of  the  giving  of  the  bond,  certifying  checks  of 
Gleason,  would  be,  by  the  terms  of  the  bond  itself,  destroyed ; 
since  the  presentation  of  the  certified  check  for  payment  is  a 
matter  over  which  the  bank  would  have  no  control.  If  the 
bond  were  intended  to  give  Gleason  credit  at  the  bank,  and  it 
must  be  so  considered,  such  a  construction  should  be  given  to 
its  terms  as  would  best  promote  that  object.  In  point  of  fact 
it  would  be  indifferent  to  defendant  whether  his  liability  was  to 
depend  upon  what  paper  matured  within  the  year  and  was  not 
paid,  or  what  paper  was  discounted  within  the  year  maturing 
afterwards.  His  liability  was  limited  in  any  event  to  $2,000, 
and  he  could  always  know,  during  the  year  and  at  the  end  of 
the  year,  what  paper  of  Gleason's  was  outstanding.  There  is 
no  reason  why  we  should  be  asked  to  incorporate  in  the  bond  a 
limitation  not  expressed  in  it ;  but  it  should  be  construed  as  if 
it  read  that  the  bond  should  be  binding  "  so  far  as  the  dealings 
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of  said  Gleason  with  the  said  bank  are  concerned,"  for  one  year 
only  from  date.  The  dealings  of  Gleason  with  the  bank,  as 
appears  by  the  bond  itself,  were  those  of  depositor  and  of  cus- 
tomer needing  the  certification  of  his  checks  and  the  discount- 
ing of  his  paper,  and  it  is  reasonable  to  infer  that  when  the  de- 
fendant gave  the  bond,  all  parties  intended  the  limitation  to- 
apply  to  a  fixed  period  of  dealing,  and  to  no  other  matter  or 
thing. 

The  other  questions  in  the  case  do  not  require  comment. 
The  defense  of  usury  was  not  available  to  any  person,  principal 
or  surety  in  respect  of  a  note  made  by,  or  bill  accepted  by,  a 
corporation.  The  validity  of  the  paper  is  not  affected  by  the 
agreement  to  discount  at  a  greater  rate  than  seven  per  cent. 
(Rosa  v.  Butterfield,  33  N.  Y.  665). 

The  judgment  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
LOEW,  J.,  dissented. 
Judgment  affirmed. 


MARY  A.  CANTRELL  against  WILLIAM  C.  CONNOR. 

(Decided  December  6th,  1876.) 

The  term  "  householder,"  as  used  in  the  act  exempting  certain  household  furni- 
ture from  sale  on  execution  (L.  1842,  ch.  157),  is  not  confined  to  one  who  is  actu- 
ally keeping  house,  but  extends  also  to  one  who  has  temporarily  given  up 
housekeeping,  and  is  boarding,  and  has  furniture  on  storage. 

And  under  that  act  the  description  of  a  person  "  having  a  family  for  which  he 
provides,"  covers  a  woman  having  an  infant  son  who  lives  with  her,  and  who 
is  dependent  upon  her  for  support. 

And  in  order  to  obtain  the  benefit  of  that  act,  it  is  not  necessary  that  the  owner 
of  the  property  should  claim  it  as  exempt.  Per  LOEW,  J. 
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APPKAL  by  the  plaintiff,  from  a  judgment  of  the  District 
Court  for  the  Third  Judicial  District,  in  the  city  of  New  York, 
in  favor  of  the  defendant,  for  costs  and  extra  costs. 

The  facts  are  stated  in  the  opinion. 

Henry  H.  Morange,  for  appellant. 

Brown,  Hall  &  Vanderpoel,  for  respondent. 

LOEW,  J. — This  action  was  brought  by  the  plaintiff,  against 
the  defendant,  as  sheriff  of  the  city  and  county  of  New  York, 
to  recover  $250,  being  the  alleged  value  of  a  bedstead,  two  bu- 
reaus and  other  household  furniture,  which  the  defendant  levied 
upon  and  sold  under  and  by  virtue  of  an  execution  against  the 
plaintiff's  property. 

Some  of  the  articles  of  household  furniture  thus  seized  and 
sold  by  the  sheriff,  were  unquestionably  "  necessary "  within 
the  meaning  of  the  exemption  act  (4:  Edmonds'  Statutes  at 
Large,  2  ed.  p.  626),  and  the  plaintiff  was  therefore  entitled  to 
a  judgment  for  some  amount.  The  mere  fact  that  the  plaintiff 
was  boarding,  and  that  her  goods  were  stored  at  the  time  of  the 
levy,  did  not  deprive  her  of  the  character  of  a  householder,  for 
the  reason  that  the  word  "  householder  "  does  not  simply  signi- 
fy "  a  housekeeper,"  but  imports  the  master  or  head  of  a  family 
as  well ;  and  also  because  the  evidence  tends  to  show  that  the 
plaintiff  had  only  temporarily  given  up  housekeeping,  and  in- 
tended to  resume  it  again  at  an  early  period  (Griffin  v.  Suther- 
land, 14  Barb.  456).  A  person  who  would  otherwise  come 
within  the  statute,  should  not  be  deprived  of  its  benefits  merely 
because  he  is  temporarily  boarding  and  has  stored  his  goods  in 
the  mean  time.  The  laws  exempting  certain  property  from  levy 
and  sale  on  execution  should  receive  a  liberal  construction,  in 
conformity  with  the  humane  and  beneficent  design  of  the  leg- 
islature in  enacting  them  (Sieioart  v.  Brown,  37  N.  Y.  350). 

But  even  if  we  should  concede  that  the  plaintiff  was  not  a 

householder  at  the  time  in  question,  her  necessary  household 

furniture  would  nevertheless  be  exempt.      It  is  not  only  the 

householder  who  is  entitled  to  the  exemption,  but  one  '"  having- 
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a  family  for  which  lie  provides,"  is  also  entitled  to  the  protec- 
tion which  the  law  affords  to  the  unfortunate  debtor.  The 
terms  of  the  statute  referred  to  are  in  the  alternative,  and  a 
person  who  has  a  family  for  which  he  provides,  is  as  much 
within  the  provisions  of  the  act,  and  entitled  to  the  benefits 
conferred  by  it,  as  if  he  were,  strictly  speaking,  a  householder 
(Hutchinson  v.  Ckamberlin,  11  K  Y.  Leg.  Obs.  248).  The 
plaintiff  and  her  infant  son,  who  lives  with  and  is  dependent  on 
her  for  support,  may  be  deemed  to  constitute  a  family,  and  as 
the  plaintiff  provides  for  that  family,  it  is  quite  clear  that  she 
falls  within  the  latter  of  the  two  classes  of  persons  designated 
in  the  statute  (Robinson's  Case,  3  Abb.  467  ;  Cox  v.  Stafford, 
14=  How.  519). 

It  is  also  urged  that  the  plaintiff  cannot  recover  in  this  ac- 
tion, because  she  did  not  claim  that  the  goods  were  exempt  at 
the  time  they  were  taken  by  the  defendant.  The  plaintiff'  tes- 
tified in  the  most  positive  manner  that,  as  soon  as  she  heard  of 
the  seizure,  she  called  on  the  under  sheriff  and  demanded  a  re- 
turn of  the  property,  on  the  ground  that  it  was  exempt  by  law. 
On  the  part  of  the  defendant  it  is  admitted  that  she  called  as 
testified  to  by  her,  but  the  demand  is  denied.  Upon  this  con- 
flict of  evidence  the  court  below,  by  its  decision,  must  be 
deemed  to  have  found  in  favor  of  the  defendant  on  this  point. 
But  a  demand  was  not  necessary.  Even  if  the  plaintiff  had 
been  present  at  the  seizure,  her  silence  or  omission  to  claim  the 
exemption,  would  not,  of  itself  alone,  have  justified  or  protected 
the  sheriff  in  wrongfully  removing  and  disposing  of  such  of  her 
goods  as  were,  by  law,  exempt  from  levy  and  sale  under  legal 
process  (Frost  v.  Mott,  34  N.  Y.  253,  257). 

The  judgment  should  be  reversed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Judgment  reversed. 
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FRANCIS  A.  UTTEK  against  THE  FORTY-SECOND  STREET  AND 
GRAND  STREET    RAILROAD  COMPANY. 

(Decided  December  Oth,  1875.) 

In  an  action  against  a  corporation,  for  acts  done  by  one  of  its  servants,  an  admis- 
sion made  by  the  president  of  the  company,  after  the  happening  of  the  act,  that 
before  the  occurrence,  the  officers  of  the  corporation  had  knowledge  of  the 
character  of  the  servant  whose  act  was  complained  of,  cannot  be  introduced  in 
evidence  against  the  corporation,  and  if  admitted  may  be  disregarded. 

APPEAL  from  judgment  of  Third  District  Court  in  favor  of 
defendants,  dismissing  complaint.  .  The  facts  are  stated  in  the 
opinion. 

JOSEPH  F.  DALY,  J.  — The  judgment  will  have  to  be  affirmed. 
Conceding  that  defendants  would  be  liable  for  the  willful  and 
malicious  acts  of  their  driver,  if  they  retained  him  in  their  em- 
ploy, knowing  him  to  be  "  a  malicious  man,"  and  that  he  had 
'"  done  something  of  the  kind  before,"  yet  there  was  no  proof 
in  the  case  that  notice  of  such  facts  had  been  brought  to  the 
officers  of  the  company  before  the  injury  here  complained  of. 
The  declarations  or  admissions  of  such  knowledge  made  by  the 
president  of  the  company  after  the  occurrence,  were  not  com- 
petent to  charge  the  company  (55  1ST.  Y.  584 ;  17  N.  Y.  131 ; 
28  N.  Y.  153).  Although  this  proof  was  received  without  ob- 
jection, the  justice  had  a  right  to  disregard  it,  and  did  so. 

The  president  himself,  or  other  officers,  who  knew  the  char- 
acter of  the  driver,  should  have  been  called,  or  other  evidence 
given  of  notice  to  the  officers  before  the  injury.  The  injury 
clearly  resulted  from  the  willful  act  of  the  driver. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Judgment  affirmed. 
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MARY  MURPHY  against  CHARLES 

(Decided  December  6th,  1875.) 

The  plaintiff  having  executed  an  irrevocable  power  of  attorney  to  her  attorney  of 
record  in  a  suit  to  compromise,  receive  and  give  receipts  for  whatever  sum  such 
attorney  might  deem  just  for  such  cause  of  action,  afterwards,  without  the 
knowledge  of  her  attorney,  settled  the  action  with  the  defendant,  and  received, 
in  part  settlement,  a  due  bill  for  $50.  The  defendant  thereafter,  on  being  in- 
formed of  the  existence  of  this  power  of  attorney,  paid  the  attorney  $50  for  his- 
costs,  in  order  to  procure  his  consent  to  a  discontinuance  of  the  action :  Hdd, 
that  this  was  not  payment  of  the  due  bill,  and  was  no  defense  to  an  action, 
on  it. 

APPEAL  from  judgment  of  Third  District  Court  in  favor  of 
defendant.  The  facts  are  stated  in  the  opinion. 

JOSEPH  F.  DALY,  J. — Action  upon  due  bill  for  $50,  dated 
Sept.  26,  1874,  payable  Oct.  3d,  1874,  made  by  defendant  to 
plaintiff.  Defense,  payment.  Mary  Murphy  had  commenced 
an  action  against  defendant  to  recover  damages  for  personal  in- 
juries, and  she  had  executed  an  irrevocable  power  of  attorney 
to  Charles  S.  Spencer  to  compromise,  receive  and  give  receipts 
for  whatever  sum  said  attorney  might  deem  just  for  said  cause 
of  action.  This  instrument  was  dated  Sept.  25, 1874.  The  de- 
fendant and  plaintiff  met  the  next  day  and  settled  the  action 
for  $100,  defendant  paying  $50  in  cash,  giving  the  due  bill  in 
suit,  and  taking  a  release.  Mr.  Spencer,  hearing  of  this  settle- 
ment, served  defendant  with  a  copy  of  his  power  of  attorney  ; 
defendant  called  on  him  to  procure  a  discontinuance  of  the  ac- 
tion, which  Spencer  refused  to  give  unless  his  costs  were  paid, 
and  thereupon  defendant  paid  Spencer  $50.  This  payment  to- 
Spencer  is  claimed  by  defendant  to  be  payment  of  the  due  bill. 
There  is  no  foundation  for  such  a  claim  ;  it  was  a  voluntary 
payment  of  costs  over  and  above  the  amount  of  the  original  set- 
tlement, upon  the  undisputed  testimony.  There  is  conflict  be- 
tween plaintiff  and  defendant  as  to  whether  defendant,  on  their 
settlement,  agreed  to  pay  the  costs,  but  there  is  no  conflict  on 
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the  point  sworn  to  by  Mr.  Spencer,  that  defendant  paid  him  the 
$50  upon  his  refusal  to  discontinue  unless  his  costs  were  paid. 

Judgment  must  be  reversed,  so  that  plaintiff  may  commence 
a  new  action. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Judgment  reversed. 


ROBERT  GAGE  against  HENRY  PUNCHARD  AND  OTHERS. 

(Decided  December  6th,  1 875.) 

•One  who  takes  from  his  debtor,  as  collateral  security  for  the  debt,  the  promissory 
note  of  a  third  person  for  an  amount  greater  than  the  debt,  has  power  only  to 
collect  it  and  apply  the  proceeds  toward  the  payment  of  the  debt  for  which  it 
is  pledged  as  security,  and  if,  without  the  consent  of  his  debtor,  he  renews  or 
extends  it,  or  compromises  with  the  persons  liable  on  it,  or  surrenders  it  up  to 
them  and  takes  new  security,  he  must  account  to  his  debtor  in  the  same  way 
as  if  he  had  collected  it  in  full,  for  the  difference  between  the  face  of  the  note 
and  the  debt. 

APPEAL  from  judgment  of  Sixth  District  Court  in  favor  of 
plaintiff  for  $50  damages  and  $12  dollars  costs.  The  facts  are 
stated  in  the  opinion. 

JOSEPH  F.  DALY,  J. — The  plaintiff  being  indebted  to  the 
defendants  in  the  sum  of  $238  47,  delivered  to  them  on  May 
14,  1869,  as  collateral  security,  a  promissory  note  for  $300, 
-made  by  Elias  S.  Cortelyou  to  the  order  of  Henry  C.  Hendrick- 
son,  and  indorsed  by  Hendrickson  at  six  months,  due  oS^ovem- 
ber  6,  1869.  When  it  fell  due,  Hendrickson  paid  defendants 
$100  in  cash  on  it,  and  gave  the  two  new  promissory  notes  of 
.the  firm  of  Hendrickson  &  Cortelyou,  each  for  $100,  both 
xlated  November  6th,  1869,  one  payable  four,  and  the  other 
seven  months  after  date,  to  the  order  of  defendants,  and  also 
-executed  and  delivered  to  defendants  a  chattel  mortgage  on  the 


230  COUET  OF  COMMON  PLEAS. 

Callahan  v.  The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York. 

fixtures,  &c.,  in  the  dining  room  kept  by  Hendrickson  &  Cor- 
telyou  as  collateral  security  for  the  said  two  notes.  The  two- 
notes  were  not  paid  when  they  fell  due,  the  chattel  mortgage 
was  foreclosed  by  defendants,  and  Hendrickson  &  Cortelyou 
delivered  to  them  the  property  covered  by  it. 

The  defendants,  as  pledgees  of  the  note  of  $300,  delivered 
to  them  by  plaintiff,  had  no  authority  except  to  collect  it  and 
apply  the  proceeds  on  the  plaintiffs  debt.  They  had  no  power 
to  renew  or  extend  it,  or  to  compromise  with  the  makers  for  a 
less  sum  than  its  face.  If  they  delivered  it  up  and  took  any 
other  security  in  place  of  it,  it  will  be  assumed  against  them 
that  it  was  paid  them  in  full,  and  plaintiff  has  the  right  to  re- 
cover the  difference  between  his  debt  and  the  collateral,  the 
as  if  the  collateral  had  been  paid  in  cash  in  full. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Judgment  affirmed. 


CORNELIUS   CALLAHAN  against  THE  MAYOR,   ALDERMEN  ANI> 
COMMONALTY  OF  THE  CITY  OF  NEW  YORK. 

(Decided  December  6th,  1875.) 

Where  the  claim  of  the  plaintiff  against  the  city  of  New  York  had  been  audited 
by  the  board  of  audit  created  by  the  act  of  1872  (L.  1872,  ch.  9),  and  allowed 
at  a  certain  sum,  which  had  been  paid  to  the  plaintiff  and  received  by  him,  al- 
though under  protest,  and  a  receipt  in  full  given  by  him  :  Held,  that  plaintiff 
was  estopped  from  maintaining  an  action  against  the  city  for  the  bal- 
ance. The  municipal  corporation  of  the  city  of  New  York,  and  its  officers, 
agents,  or  servants,  do  not  stand  in  the  position  of  mere  private  cred- 
itors and  debtors.  Such  a  corporation  is  a  creature  of  the  law,  for  public 
purposes,  as  an  intermediate  agent  between  the  people  at  large  and  private 
individuals,  for  effecting  public  objects.  Its  obligations  as  a  private  debtor, 
where  they  arise  upon  a  quantum  mtruit,  must  relate  to  matters  in  which  the 
corporation  under  its  charter  possesses  private  rights  of  ownership  to  property, 
in  respect  to  which  it  is  authorized  to  contract;  and  to  recover  for  services  ren- 
dered by  its  officers  or  servants,  it  must  be  shown  that  the  claim  is  one  recog- 
nized by  law,  and  payable  out  of  existing  funds,  or  which  may  be  raised  by 
taxation.  Per  ROBINSON,  J. 


NEW  YOEK— DECEMBER,  1875.  231 


Callahan  v.  The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York. 

APPEAL  by  defendant  from  a  judgment  of  the  general  term 
of  the  Marine  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  on  the  decision  of  a  judge  of  that 
court,  after  a  trial  before  him  without  a  jury.  The  facts  are 
fully  stated  in  the  opinion. 

E.  Delafield  Smith,  for  appellant. 
Wm.  F.  McNamara,  for  respondent. 

ROBINSON,  J. — Plaintiff  sued  to  recover  his  salary  as  assistant 
sergeant-at-arms  of  the  board  of  aldermen,  for  four  months  (from 
September  1st,  1871,  to  January  1st,  1872),  at  the  rate  of  $2,500 
per  annum  (viz.,  $833  33),  upon  account  of  which  he  acknowl- 
edged a  payment  of  $500,  and  recovered  a  judgment  for  the 
balance.  He  accepted  that  sum,  viz.,  $500  (although  as  he  says 
under  protest)  under  and  in  pursuance  of  the  action  of  the 
board  of  apportionment  and  audit  created  by  chapter  9  of  the 
Laws  of  1872,  and  gave  a  receipt  as  in  full.  He  was  then,  so 
far  as  appears,  without  remedy,  except  as  it  was  obtainable  un- 
der that  act,  or  as  such  payment  in  subserviency  to  and  in  ac- 
cordance with  its  terms  was  so  made  to  him.  So  far  as  that 
board  was  concerned,  various  considerations  may  have  influenced 
it  in  its  judgment ;  to  wit,  that  plaintiff's  salary  had  not  been 
properly  fixed  beyond  the  rate  allowed ;  that  he  had  not  fully 
performed  his  services  for  the  whole  period  of  four  months ;  or 
that  no  appropriation,  beyond  the  sum  allowed  to  be  raised  and 
paid  in  pursuance  of  that  act,  had  been  previously  made  as  re- 
quired by  law  for  the  payment  of  his  salary.  The  position  of 
the  parties  was  not  that  of  mere  private  creditors  and  debtors, 
but  was  one  in  which  the  plaintiff,  while  acting  as  a  public  serv- 
ant, became  entitled  to  payment  therefor  out  of  the  public 
treasury,  of  such  salary  (a  just  compensation  for  his  services)  as 
the  law  had  allowed  to  him,  and  the  defendants,  as  also  such  pub- 
lic servants  and  agents,  were,  by  some  public  statute,  bound  to 
pay  the  plaintiff  from  funds  in  their  hands  raised  by  taxation, 
or  which  they  were  so  authorized  to  raise  for  that  purpose.  A 
municipal  corporation  is  a  creature  of  the  law  for  public  pur- 
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poses.  It  is  a  mere  intermediate  agent  between  the  people  at 
large  and  private  individuals,  for  effecting  public  objects.  It  is, 
as  are  the  people  of  the  State,  exempt  from  prosecution  in  such 
public  capacity,  except  in  the  manner  and  for  the  purposes 
specifically  provided  by  law.  Its  obligations  possess  few  of  the 
characteristics  of  those  of  a  private  debtor,  and  such  as  arise 
upon  considerations  of  the  quantum  meruit  must  relate  to  the 
matters  in  which  the  corporation,  by  virtue  of  its  charter,  pos- 
sesses private  rights  of  ownership  of  property  thereby  conferred, 
and  as  to  which  it  is  authorized  to  contract  in  respect  to  them. 
Whatever  consideration  may  be  given  to  such  private  rights  of 
the  corporation,  no  one  assuming  to  act  in  a  public  capacity  as 
officer,  servant,  or  agent,  can  claim  judgment  against  the  de- 
fendants as  such  public  body,  except  under  some  act  of  the  leg- 
islature expressly  imposing  upon  it  the  duty  of  such  payment 
out  of  funds  already  raised,  or  which  it  is  authorized  to  raise  by 
taxation.  Divesting  the  subject  under  consideration  of  the 
character  of  a  private  debt,  and  regarding  it  (as  is  its  charac- 
ter) only  as  one  by  law  to  be  paid  through  taxation  already 
raised,  or  by  statute  anticipated  as  such  as  may  be  raised  and 
paid  out  of  assets  in  contemplation  of  law  held  for  that  purpose, 
of  which  the  corporation,  as  such  public  body,  can  be  held  di- 
rectly answerable  to  the  plaintiff,  the  present  action  cannot  be 
maintained.  As  an  officer  of  the  corporation  the  plaintiff  acted 
in  no  private  capacity.  He  accepted  the  office  with  such  pro- 
vision as  the  laws  made  or  might  make  for  payment  of  his  sal- 
ary. His  right  of  compensation  for  salary  earned  depended 
upon  laws  then  existing,  or  thereafter  to  be  made  for  its  pay- 
ment, and  although  the  obligation  of  an  existing  contract  could 
not  be  impaired  by  subsequent  statute,  the  right  of  enforcement 
of  any  such  obligation  as  against  the  State,  or  any  of  its  agen- 
cies, to  compel  payment  of  any  such  public  obligations  (the 
State  itself  being  exempt  from  suit  by  a  private  party),  could 
only  be  by  action  against  such  public  body,  enforceable  when 
it  was  possessed  of  funds  provided  by  law  for  payment  of  the 
claim,  or  it  was  vested  with  power  to  raise  by  taxation  the  money 
immediately  necessary  for  its  payment,  and  such  judgment 
was  warranted  in  anticipation  of  the  funds  so  to  be  raised  for 
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payment  of  the  claim.  For  such  services  as  plaintiff  performed 
the  defendants  are  only  responsible  for  or  in  respect  to  funds 
they  were  already  possessed  of,  or  were  authorized  to  raise  by 
taxation  for  its  payment,  while,  in  respect  to  current  obliga- 
tions of  that  character,  it  might  probably  be  assumed,  without 
plea  or  suggestion  to  the  contrary  (pmnia  prcesumuntur  rite 
acta),  that  the  ostensible  obligations  of  the  corporation  acting 
in  such  public  capacity  were  binding  upon  it,  the  public  cred- 
itor for  services  in  office,  must  still  show  that  his  claim  is  one 
by  law  recognized  and  payable  out  of  existing  funds,  or  which 
may  be  raised  by  taxation  and  paid  in  anticipation  by  bonds,  ob- 
ligations, or  moneys  to  be  realized  through  means  thereof.  The 
absolute  right  of  recovery  for  such  public  services  only  exists 
when  such  means  have  been  realized  for  the  immediate  pay- 
ment, or  some  provision  of  law  exists  by  which  an  absolute 
judgment  for  their  payment  may  be  rendered  anticipatory 
thereof,  and  they  are  authorized  to  be  thereafter  raised  for  that 
purpose.  Plaintiff  as  such  public  creditor,  without  any  means 
being  then  in  the  public  treasury  for  payment  of  his  claim,  and 
under  a  statute  specifically  authorizing  the  determination  of  its 
amount  and  payment  of  the  sum  so  found  to  be  due  him  from 
bonds  then  specifically  authorized  to  be  issued  by  the  comptrol- 
ler for  the  sums  so  found  due  by  the  board  of  apportionment 
and  audit,  and  with  full  knowledge  of  the  action  of  that  board 
upon  his  claim,  accepted  payment  on  its  audit  and  allowance  at 
the  rate  of  $1,500  per  annum,  instead  of  $2,500  per  annum,  as 
now  claimed  by  him,  and  accordingly  gave  a  receipt  thereof  as 
in  full  of  his  claim.  Having  adopted  the  machinery  of  that 
statute  to  secure  immediate  payment  of  the  amount  thereby 
awarded  as  due  and  payable  to  him  for  his  services  under  the 
provisions  of  that  act,  he  is  estopped  from  claiming  any  other 
sum  than  that  so  awarded  him  by  that  body  (Embury  v.  Connor, 
3  .N.  Y.  511).  His  protest,  when  accepting  the  award  in  his 
favor,  that  a  further  sum  was  due  and  claimed,  was  of  no  avail. 
Pie  had  his  remedy  by  mandamus  to  enforce  a  more  favorable 
judgment,  if  in  law  he  was  entitled  to  it,  but  he  adopted  no 
such  proceeding,  and  is  therefore  concluded  by  the  audit  of  his 
claim  so  made  in  his  favor,  which  he  then  recognized,  adopted 
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and  accepted.  For  this  reason  I  am  of  the  opinion  that  he  was 
not  entitled  to  recover  the  balance  of  his  salary  as  claimed  at  the 
rate  of  $2,500  per  annum,  and  that  the  judgment  therefor  in  his 
favor  should  be  reversed. 

CHAELES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  concurred. 
Judgment  reversed. 


DENMARK  P.  COLLINS  AND  ANOTHER  against  GEORGE  F.  DREW,. 

AND  LOUIS  BUCKI  AND  OTHERS. 
(Decided  December  6th,  1875.) 

Under  L.  1872,  ch.  669,  §  1,  extending  the  provisions  of  the  mechanics  lien  acts 
to  "  wharves,  piers,  bulkheads  and  bridges,  and  other  structures  connected 
therewith,"  sheds  erected  on  a  pier  are  "  structures  connected  therewith,"  and 
the  notice  of  a  lien  claimed  for  work,  or  labor,  or  materials  furnished  toward 
their  erection,  must  be  filed  within  the  time  limited  by  the  act  of  1872,  and  if 
not  so  filed  the  lien  is  lost,  although  the  notice  is  filed  within  the  time  limited 
under  the  general  mechanics'  lien  act. 

APPEAL  from  a  judgment  in  a  proceeding  to  foreclose  a  me- 
chanic's lien  entered  on  the  report  of  Hon.  JOSEPH  S.  BOSWORTH, 
appointed  sole  referee  to  hear  and  determine  the  issues.  The 
facts  are  fully  stated  in  the  opinion. 

B.  F.  Watson,  for  the  appellants  Drew  and  Bucki. 

Tunis  G.  Her  gen,  Jr.,  for  respondent  South  Brooklyn  Saw 
MiU  Co. 

Hugh  Porter,  for  respondent  Davis. 
.Rolt.  W.  Tcdd,  for  respondent  Colliguon. 
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LOEW,  J. — This  action  was  brought  to  foreclose  a  mechanic's- 
lien  filed  by  the  plaintiffs  against  piers  Nos.  51  and  52,  Korth 
river,  in  the  city  of  New  York,  belonging  to  the  Oceanic  Steam 
Navigation  Company,  for  materials  furnished  towards  construct- 
ing or  repairing  the  said  piers  and  the  structures  connected 
therewith,  in  pursuance  of  a  contract  made  by  the  said  Steam- 
ship Co.  with  one  William  H.  Wood  as  contractor.  The  de- 
fendants Drew  and  Bucki  also  furnished  materials  amounting 
to  $2,295  93,  towards  erecting  or  altering  the  sheds  or  struct- 
ures upon  said  piers,  pursuant  to  said  contract,  for  which  they 
claimed  to  have  a  lien  upon  the  said  premises.  The  defendant, 
the  Oceanic  Steam  Navigation  Co.,  acknowledged,  and  the  ref- 
eree reported,  that  at  the  time  of  the  commencement  of  this, 
action,  there  was  a  balance  of  $5,609  58  due  and  owing  from 
the  said  owner,  the  Oceanic  Navigation  Co.,  to  Wood  the  con- 
tractor, for  the  work  and  labor  performed  and  materials  fur- 
nished under  said  contract.  He  further  reported,  that  out  of 
said  fund  or  indebtedness  the  plaintiffs,  and  several  of  the  de- 
fendants, be  paid  the  amounts  of  their  respective  liens  with 
costs,  in  accordance  with  their  rights  and  priorities  under  the 
lien  act.  But  he  held  that  the  defendants  Drew  and  Bucki 
had  no  claim  upon,  and  were  not  entitled  to,  any  part  of  said 
fund,  on  the  ground  that  they  had  never  acquired  a  valid  lien, 
because  their  lien  notices  were  not  tiled  within  the  statutory 
time  allowed  for  that  purpose.  From  the  judgment  entered  up 
in  accordance  with  the  referee's  report,  the  defendants  Drew 
and  Bucki  brought  this  appeal. 

Section  one  of  the  mechanics'  lien  act  of  1863  (L.  1863,, 
ch.  500),  provides,  that  a  person  performing  labor  or  furnishing 
materials  towards  erecting,  altering  or  repairing  any  building, 
in  the  city  of  New  York,  in  pursuance  of  a  contract  with,  or 
employment  by,  the  owner  thereof,  shall,  on  complying  with 
the  sixth  section  of  said  act,  have  a  lien  upon  such  building  and 
the  lot  on  which  the  same  shall  stand,  to  the  full  value  of  his. 
claim  or  demand.  The  sixth  section  declares  that  the  notice  of 
lien  may  be  tiled  at  any  time  before  the  whole  work  is  com- 
pleted, and  within  three  months  after  the  work  is  done  or  ma- 
terials furnished,  for  which  a  lien  is  sought.  By  section  one,, 
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chapter  669,  of  the  Laws  of  1872,  it  was  enacted  as  follows : 
"  All  provisions  of  the  laws  relating  to  mechanics'  liens  hereto- 
fore passed,  shall  apply  to  wharves,  piers,  bulkheads  and  bridges, 
and  materials  furnished  therefor,  and  labor  performed  in  con- 
structing said  wharves,  piers,  bulkheads  and  bridges,  and  other 
structures  connected  therewith,  and  the  time  within  which  said 
liens  may  be  filed,  shall  be  thirty  days  from  the  time  when  the 
last  work  shall  have  been  performed  on  said  wharves,  piers, 
bulkheads  and  bridges,  and  structures  connected  therewith,  or 
the  time  from  which  said  material  shall  have  been  delivered." 

It  will  thus  be  seen  that  the  act  of  1872  extends  the  bene- 
fits of  the  lien  law  of  1863  to  new  property,  but  limits  the 
time  within  which  the  notice  of  lien  must  be  filed,  to  thirty 
days  after  the  last  work  has  been  performed  or  materials  fur- 
nished, instead  of  three  months. 

It  is  claimed,  however,  on  the  part  of  the  appellants  in  this 
case,  that  inasmuch  as  the  structures  or  sheds,  towards  the  erec- 
tion of  which  they  furnished  materials,  may  properly  be  called 
buildings,  they  had,  under  the  provisions  of  the  act  of  1863, 
three  months  within  which  to  file  their  notice  of  lien,  and  that 
the  words  "  structures  connected  therewith,"  in  the  act  of  1872, 
should  be  construed  to  mean  only  appendages  to  a  pier  or  wharf, 
such  as  stairs,  gangway,  etc.  To  this  construction  I  cannot  give 
my  assent.  The  term  "structure"  unquestionably  includes  or 
comprehends  a  building.  The  legislature  must  therefore,  I 
think,  be  deemed  to  have  regarded  work  performed  or  materials 
furnished,  in  erecting,  altering  or  repairing  structures  or  build- 
ings connected  with  piers,  wharves  and  bulkheads,  as  not  coin- 
ing within  the  provisions  of  the  act  of  1863  as  originally  en- 
acted, whatever  construction  might  have  been  given  to  said  act 
by  the  courts,  if  the  act  of  1872  had  not  been  passed.  But 
whether  this  or  some  other  reason  influenced  the  law  makers,  it 
seems  clear  to  me  that  the  act  of  1872  must  be  held  to  have 
amended  the  act  of  1863  as  regards  the  time  within  which 
liens  upon  buildings  or  structures  of  that  description  may  be 
obtained. 

In  the  case  at  bar,  the  sheds  or  structures,  towards  the  erec- 
tion of  which  the  appellants  furnished  materials,  were  built 
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wholly  upon  the  piers,  and  were  to  be  used  as  offices  for  the 
employees  of  the  company.  If,  therefore,  the  views  of  the  ap- 
pellants' counsel  were  correct,  it  would  necessarily  follow  that 
the  persons  who  performed  labor  or  furnished  materials  in 
making  the  alterations  and  repairs  on  the  piers,  were  bound  to 
file  their  notices  of  liens  within  thirty  days,  while  those  who, 
like  the  appellants,  at  the  same  time  performed  labor  or  fur- 
nished materials  towards  erecting  or  altering  the  buildings  or 
structures  thereon,  and  immediately  connected  therewith, 
would  have  three  months  within  which  to  file  their  lien  no- 
tices. I  am  persuaded  that  such  was  not  the  intention  of  the 
legislature,  and  I  think  the  act  of  1872  should  not  be  so  con- 
strued. 

It  follows  that  the  appellants,  by  reason  of  not  having  filed 
their  notice  of  lien  within  the  thirty  days  prescribed  by  the 
last  mentioned  act,  never  acquired  a  valid  and  subsisting  lien, 
and  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 


ROBERT   CHRISTY   against  CAROLINE  E.  PERKINS,  EXECUTRIX, 

AND  ANOTHER. 
(Decided  December  6th,  1875.) 

Before  judgment  an  attorney  has  no  lien  on  a  claim  in  suit  for  his  costs,  and 
where  a  settlement  is  made  between  the  parties  without  his  knowledge,  the 
court  will  not  prevent  it  from  being  carried  out,  unless  it  was  made  collusively 
with  the  design  of  defrauding  the  attorney. 
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Where,  before  judgment,  a  settlement  was  made  between  the  parties,  the  court 
being  satisfied  that  it  was  not  made  collusively,  or  with  intent  to  defraud  the 
plaintiff's  attorney,  allowed  the  defendants  to  put  in  a  supplemental  answer 
setting  up  the  facts  of  the  settlement. 

APPEAL  by  plaintiff  from  an  order  of  this  court,  made  at 
special  term  by  Judge  LARREMORE,  allowing  the  defendants  to 
serve  a  supplemental  answer,  setting  up  a  settlement  and  satis- 
faction of  the  claim  sued  on,  made  after  the  commencement  of 
the  action. 

The  facts  are  stated  in  the  opinion. 

John  Brooks  Leavitt,  for  appellant. 

Julien  T.  Dames  and  Edward  B.  Hilton,  for  respondent. 


CHARLES  P.  DALY,  Chief  Justice. — There  is  no  ground  for 
this  appeal.  An  attorney  has  a  lien  upon  the  judgment  or  the 
amount  awarded  to  his  client  for  his  services,  and  where  the 
defendant,  after  the  recovery  of  the  judgment,  and  after  notice 
of  the  attorney's  lien,  collusively  settles  with  the  plaintiff,  the 
court  will  enforce  the  judgment  to  the  extent  of  the  attorney's 
lien  ( Ward  v.  Wordsworth,  1  E.  D.  Smith,  598).  There  are 
cases  which  recognize  the  equitable  right  of  the  attorney  to 
have  his  claim  for  his  services  protected  by  the  court  against 
any  collusive  settlement  between  the  defendant  and  the  plaint- 
iff, even  before  the  judgment,  and  in  which  the  attorney  has 
been  allowed  by  the  court  to  go  on,  enter  up  judgment,  and 
enforce  it  to  the  extent  of  his  claim  for  costs  (Swaine  v.  Senate, 
5  Bos.  &  Pul.  99 ;  Toms  v.  Powell,  6  Espin.  40).  But  the 
court  interposes  only  in  such  cases  where  it  is  manifest  upon 
the  facts,  that  the  settlement  between  the  defendant  and  the 
plaintiff  was  collusive  and  fraudulent ;  that  is,  made  with  an 
obvious  intent  to  cheat  or  deprive  the  plaintiff's  attorney  of  his 
costs.  Thus,  in  Swaine  v.  Senate  (supra),  which,  I  think, 
was  the  first  of  these  cases,  the  interference  of  the  court  was 
put  expressly  upon  that  ground.  Chambers,  J.,  in  that  case, 
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said  that  the  fraud  was  apparent  upon  the  face  of  the  transac- 
tion ;  that  no  inducement  was  stated  for  the  plaintiff  to  accept 
so  much  less  than  his  due,  unless  it  were  done  with  a  view  to 
cheat  the  plaintiff's  attorney  out  of  his  costs,  in  which  object, 
he  said,  the  defendant's  attorney  had  co-operated.  Rook,  J., 
said,  that  where  the  plaintiff  and  defendant  league  to  cheat  the 
attorney,  the  court  was  authorized  to  interfere ;  that  that  was 
the  question  involved  in  that  case,  and  that,  from  the  circum- 
stances, it  appeared  to  him  that  the  transaction  was  a  fraudulent 
attempt  to  deprive  the  attorney  of  his  costs ;  and  Sir  James 
Mansfield  thought  that  the  object  of  the  transaction  was 
to  deprive  the  attorney  of  his  costs,  and  as  the  payment 
was  fraudulent  and  collusive,  the  attorney  ought  to  be  al- 
lowed to  proceed  to  the  recovery  of  his  costs.  That  this 
is  the  ground  and  the  sole  ground  of  the  interference  of 
the  court  to  protect  the  attorney's  claim  before  judgment, 
appears  from  the  case  of  Chapman  v.  Haw  (1  Taunt.  34), 
•where  the  offer  to  compromise  was  made  by  the  plaintiff,  if  the 
defendant  would  pay  him  the  amount  claimed  and  a  guinea 
towards  the  costs,  saying  that  he  would  himself  pay  the  rest  of 
the  costs ;  and  the  plaintiff  having  sworn  that  if  the  attorney 
had  applied  to  him,  he  was  at  all  times  ready  to  pay  the  costs, 
the  court  held  that  there  was  no  fraud  upon  the  attorney,  and 
would  not  allow  him  to  proceed  to  enforce  the  judgment  to  the 
extent  of  his  claim  for  costs. 

In  Owen  v.  Mason  (18  How.  156),  Judge  Mullen  refused  to 
set  aside  the  inquest  where  the  defendant  settled  with  the  plaint- 
iff after  notice  to  the  defendant  from  the  plaintiff's  attorney,  for- 
bidding the  settlement,  except  with  him ;  but  this  was  a  special 
term  case,  in  which  the  authorities  do  not  seem  to  have  been 
examined — at  least,  none  are  cited ;  and  in  Eeenan  v.  Dor- 
flinger  (19  Id.  155),  which  was  also  a  special  term  case,  Judge 
Clerke  is  reported  to  have  held  that  the  lien  of  the  attorney  for 
his  compensation  attaches  to  the  claim  itself,  and  exists  from 
the  commencement  of  the  action  to  the  judgment ;  but  he  cites 
no  authority.  This  is  going  farther  than  the  cases  by  which 
this  practice  was  originally  established  warrants,  and  is  unsup- 
ported by  the  reasons  upon  which  the  attorney's  equitable  claim 
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or  lien  upon  the  amount  recovered  was  originally  recognized 
and  enforced  by  legal  tribunals  (see  Ward  v.  Wordsworth 
(supra),  in  which  all  the  earlier  authorities  are  collected  and 
examined),  and  is  in  conflict  with  what  was  held  in  Pulver  v. 
Harris  (52  N.  Y.  73) ;  Kirby  v.  Klrby  (1  Paige,  565) ;  and 
Shank  v.  Shoemaker  (18  N.  Y.  489).  In  the  present  case,  the- 
defendant's  attorney  was  served  with  notice  by  the  plaintiffs- 
attorney  and  counsel,  that  they  had  a  lien  for  costs  and  fees  as- 
counsel,  and  that  no  settlement  in  the  case  was  to  be  made  with 
the  plaintiff,  but  only  with  the  plaintiff's  attorney — which  no- 
tice was  served  about  April  8,  1874,  and  the  settlement  with 
plaintiff  by  the  defendant  was  made  on  the  2d  of  February  fol- 
lowing. It  appears  by  the  affidavit  of  one  of  the  defendants, 
that  the  plaintiff  went  to  him  after  the  trial,  when  there  had 
been  a  failure  to  obtain  a  verdict  through  the  disagreement  of 
the  jury,  and  proposed  to  settle,  and  after  calling  many  times 
upon  the  defendant,  who  was  an  executor  of  the  parties  with 
whom  the  contract  was  made,  the  plaintiff  offered  to  settle  the 
whole  matter  with  the  defendant  for  $250 ;  and  the  executor 
swears  that,  with  a  view  of  getting  rid  of  the  plaintiff's  repeated 
applications,  and  from  his,  the  executor's,  desire  to  close  up  the 
whole  matter,  he  finally,  after  consultation  with  his  co-executrix, 
agreed  to  pay  the  plaintiff  $300  in  full  settlement  of  the  claim, 
upon  the  plaintiff's  promise  that  he  would  go  to  his  lawyers,  and 
out  of  the  $300,  try  and  settle  with  them.  The  executor  also 
swears  that  he  asked  the  plaintiff  if  he  settled  the  case  on  ac- 
count of  his  poverty,  and  that  the  plaintiff  answered  that  he  did 
not ;  that  he,  the  executor,  never  used  any  deception,  nor  made 
any  misstatements,  nor  did  he  seek,  nor  first  propose  the  settle- 
ment, and  that  he  made  it  in  good  faith,  after  plaintiff  pro- 
posed to  pay  his  own  lawyers  out  of  the  amount  which  he 
received,  which  it  appears  was  $50  more  than  the  plaintiff'  had 
originally  consented  to  settle  for.  The  executor  further  swore 
that  he  would  never  have  made  the  settlement,  if  he  had  not 
believed  and  expected  that  such  settlement  would  be  the  end  of 
the  whole  matter,  and  that,  out  of  the  proceeds,  the  attorneys 
for  the  plaintiff  would  be  paid. 

The  notice  of  the  attorney's  lien  is  dated  on  the  8th  of 
April,  1874,  and  entitled  in  the  suit  as  it  existed  before  the  de- 
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fendants  were  made  parties  as  executors  of  the  person  with 
whom  the  contract  was  made.  It  does  not  appear  from  any- 
thing stated  in  the  affidavit  that  this  notice  was  served  upon  the 
executor  who  made  the  settlement,  after  he  became  one  of  the 
defendants ;  or  that  he  had  any  knowledge  of  the  service  of  any 
such  notice  upon  the  defendants'  attorney  in  the  suit. 

It  is  charged  in  the  plaintiff's  attorney's  affidavit  that  the 
settlement  was  made  with  the  plaintiff  fraudulently  to  avoid  the 
payment  of  any  costs ;  that  the  plaintiff  is  irresponsible,  old, 
and  hardly  better  than  a  pauper  ;  and  that  he,  the  attorney,  be- 
lieves the  defendants  knew  these  facts.  The  defendants'  affi- 
davit, however,  meets  this  allegation  of  the  attorney's  belief  by 
the  statement  that  he  expressly  asked  the  plaintiff  whether  he 
"  settled  this  case  to  put  bread  and  butter  in  his  mouth,  or  on  ac- 
count of  poverty,"  and  that  the  plaintiff  replied  that  he  did  not. 
In  view  of  the  facts  that  the  executor,  Bradley,  was  merely  act- 
ing in  the  matter  as  the  representative  of  a  personal  estate  of 
the  original  defendant,  and  that  he  was  induced  to  make  this 
settlement  after  the  plaintiff  had  called  upon  him,  as  he  testifies, 
more  than  two  dozen  times,  proposing  to  settle,  and  as  he  made 
it  with  the  express  understanding  and  promise  of  the  plaintiff 
that  his  lawyer  would  be  paid  out  of  the  money  received,  which 
was  $50  more  than  the  plaintiff  was  willing  to  settle  for,  I  do 
not  see  how  we  could  hold  judicially  that  the  settlement 
was  collusive  and  fraudulent  for  the  purpose  of  depriving 
or  cheating  the  attorney  and  counsel  out  of  their  claim  for 
their  services,  and  unless  this  is  shown  there  is  no  doubt 
of  the  rights  of  the  parties  to  settle  before  judgment,  for, 
in  the  language  of  Judge  S.  P.  Strong,  in  Shank  v.  Shoemaker 
(18  1ST.  Y.  490),  "  There  is  no  case  which  goes  far  enough  to 
show  that  a  party  who  has  not  obtained  a  judgment  in  his  favor 
cannot  settle  a  suit,  because  it  may  prejudice  the  possibility,  or 
even  probability,  that  his  attorney  might  obtain  his  costs  by  a 
future  trial,  and  a  judgment  in  favor  of  his  client." 

The  order  below  should  be  affirmed. 

JOSEPH  F.  DALY,  J.,  concurred. 

Order  affirmed. 

VOL.  VI.— 16 
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CHARLES  H.  COE  against  PATRICK  CASSIDY. 

(Decided  December  6th,  1875.) 

Under  a  plea  of  payment  a  guarantor  cannot  avail  himself  of  any  legal  set-off  or 
counter-claim  existing  in  favor  of  his  principal,  except  under  circumstances  ap- 
pealing to  the  equitable  consideration  of  the  court. 

Where  a  bill  of  sale  of  personal  property  was  taken  in  payment  of  rent  due,  and" 
the  vendee  agreed,  on  the  fulfillment  of  certain  conditions,  to  resell  it  to  th& 
seller  at  the  same  price  at  which  it  was  valued  in  the  bill  of  sale:  Held,  that 
this  was  an  absolute  transfer  of  the  property,  and  not  a  mortgage  of  it. 

APPEAL  by  defendant  from  a  judgment  of  this  court  entered 
on  the  verdict  of  a  jury,  after  a  trial  before  Judge  LARREMORE. 
The  facts  are  fully  stated  in  the  opinion. 

A.  R.  Dyett,  for  appellant. 
John  E.  Parsons,  for  respondent. 

ROBINSON,  J. — Defendant  was  sued  on  his  guaranty  of  rent 
to  accrue  on  a  lease  executed  by  the  plaintiff,  to  Harris  & 
Schneider,  of  premises  in  Brooklyn,  which  included  the  use  of 
"pumps,  shafting  and  machinery"  in  the  building  on  the 
premises,  for  the  term  of  four  years,  from  October  1st,  1867,  at 
the  yearly  rent  of  $10,000,  payable  in  equal  monthly  install- 
ments, on  the  first  day  of  each  month  thereafter. 

This  action  was  brought  to  recover  the  year's  rent  so  to  ac- 
crue from  December  31st,  1870,  to  January  1st,  1872.  De- 
fendant, for  answer,  after  certain  denials  as  to  his  liability  on 
such  contract,  set  up  the  several  defenses  of  payment  of  the 
rent  claimed,  eviction  of  the  tenants,  and  an  extension  of  the 
time  of  payment  of  the  rent  without  his  knowledge  or  consent. 
These  issues  were  tried  by  a  jury,  and  a  verdict  rendered  for  the 
plaintiff.  The  judgment  entered  thereon  is  appealed  from 
upon  a  bill  of  exceptions,  and  not  from  the  decision  upon  any 
motion  for  a  new  trial  made  upon  the  judge's  minutes,  or  any 
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case  made  and  heard  in  the  first  instance  at  special  term.  The 
defendant  is  therefore  entitled  to  be  heard  on  this  appeal  only 
upon  his  strict  rights,  as  raised  by  his  exceptions.  His  original 
liability  upon  his  alleged  contract,  as  guarantor  br  surety,  as  al- 
leged in  the  complaint,  although  somewhat  qualifiedly  denied, 
was  fully  proven,  and  he  neither  established  payment  of  the 
rent  sought  to  be  recovered,  nor  any  eviction  of  the  tenants.  No 
sum  whatever  was  shown  to  have  been  paid  by  any  of  the  ten- 
ants or  others,  or  received  by  the  plaintiff,  as  payment  on  ac- 
count of  the  rent  for  which  the  suit  was  brought.  Under  the 
defense  of  payment  the  guarantor  or  surety  might  have  shown 
as  well  any  such  specific  payment  as  any  appropriation  by  the 
principal  debtor  of  any  property  which  had  been  made  and  ac- 
cepted in  payment  by  the  creditor,  but  he  could  not,  under  such 
a  plea  or  defense,  avail  himself  of  any  legal  set-off  or  counter- 
claim existing  in  favor  of  his  principal  as  payment,  or  other- 
wise, except  under  circumstances  appealing  to  the  equitable  con- 
sideration of  the  court  (Gillespie  v.  Torrance,  25  N.  Y.  306 ; 
Lafarge  v.  Ilalsey,  \  Bosw.  171 ;  Lyman  v.  Newman,  29 
Barb.  162).  In  the  absence  of  the  assertion  of  any  such  rights 
of  equitable  set-off,  whatever  evidence  was  offered  on  the  trial 
of  any  damages  sustained  by  the  tenants  from  the  trespasses  and 
other  acts  of  the  plaintiff  alluded  to  in  the  testimony  of  some  of 
the  witnesses,  or  from  legal  or  equitable  claims  not  presented  by 
the  pleadings,  it  had  no  bearing  upon  the  issues  thereby  raised, 
and  is,  for  the  reason  before  stated,  to  be  disregarded  upon  the 
questions  presented  by  the  bill  of  exceptions. 

As  to  the  defense  that  plaintiff  had  extended  the  time  of 
payment  of  previously  accrued  rent,  without  defendant's  con- 
sent, the  only  testimony  pertinent  thereto  showed  that,  for  the 
six  months  rent  accruing  from  May  1st  to  November  1st,  1869, 
amounting  to  $5,000,  plaintiff,  on  the  17th  day  of  November  of 
that  year,  accepted  from  William  Fischer,  then  the  assignee  of 
the  lease  and  owner  of  the  machinery  and  chattels  that  had  been 
placed  in  the  premises  by  the  tenants,  a  bill  of  sale  thereof  for 
the  consideration  of  said  $5,000  rent,  and  in  payment  thereof, 
and  that  he  gave  back  to  Fischer  an  agreement  that  if  that 
amount  was  repaid  as  fast  as  realized  from  the  operation  of  the 
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distillery  carried  on  on  the  premises  every  fourteen  days  on  ac- 
count, and  the  current  rent  from  November  1st,  1869,  to  May 
1st,  1870,  payable  monthly,  he  would  resell  said  machinery  to 
said  Fischer  for  the  same  sum  as  he  had  sold  it  to  plaintiff. 
None  of  the  conditions  of  this  latter  agreement  were  complied 
with,  except  that  the  rent  of  November  and  December,  1869, 
were  paid.     It  is  claimed,  on  the  part  of  the  defendant,  that  the 
bill  of  sale,  in  connection  with  the  counter  agreement,  consti- 
tuted, in  law,  a  mortgage,  as  security  for  the  $5,000  rent  past 
due,  and  that  thereafter  to  accrue  until  and  on  May  1, 1870,  and 
that  such  an  extension  and  alteration  of  the  terms  of  payment 
being  thereby  effected  without  his  consent,  by  operation  of  law 
released  him  from  his  suretyship  for  the  rent  claimed.     He  also 
claims  that  the  property  so  transferred,  having  exceeded  in  value 
(as  to  which  some  of  the  testimony  might  warrant  that  conclu- 
sion), the  rent  of  $5,000  due  November  1,  1869,  and  also  that 
for  the  six  months  for  which  action  is  brought,  and  being  re- 
tained and  appropriated  by  the  plaintiff  as   mortgagee,  to  his 
own  use,  he  became  chargeable  with  such  value  as  and  towards 
payment  and  extinguishment  of  the  claim  in  suit,  as  an  equitable 
set-off,  realized  from  the  collateral  security  held  by  him.     No 
such  defense  is  interposed  by  the  answer  by  or  under  which  an 
appropriation  of  the  value  of  property  taken  by  the  creditor  as 
collateral  security  could  be  enforced  as  and  by  way  of  an  equi- 
table set-off,  or,  if  exceeding  the  debt,  the  surety  could  be  ad- 
judged to  be  discharged.     The  answer  simply  alleged  a  payment 
of  the  debt  sued  for  by  the  sale  and  delivery  to  the  plaintiff  of 
all  the  property,  machinery  and  fixtures.     That  defense  was  un- 
sustained  by  any  proof,   as  was  also  any  just  pretense  to  any 
claim  to  exoneration  from  any  portion  of  the  debt  in  suit,  by 
reason  of  the  transfer  made  by  Fischer  to  the  plaintiff  of  the 
property  mentioned  in  the  bill  of  sale,  dated  November  17, 
1870.     That  was  a  conditional  sale,  and  not  a  mortgage.     The 
'existing  debt  for  the  previous  six  months  rent  was  thereby  paid 
and  extinguished.     The  right  to  repurchase  on  the  terms  stated 
In  no  way  divested  the  transaction  of  the  character  of  an  abso- 
lute transfer.     Neither  Fischer,  the  seller,  nor  defendant,  the 
surety  on  the  lease,  had  any  right  under  it  to  hold  plaintiff 
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chargeable  as  trustee  or  mortgagee  for  the  property  thus  trans- 
ferred (except  through  the  contract  of  repurchase),  if  it  had  ad- 
vanced in  value  beyond  the  $5,000  allowed  for  it  in  payment  of 
the  rent  due,  nor  could  plaintiff  make  any  further  demand  for 
the  rent  thus  paid,  although  the  property  had  been  lost  or  de- 
stroyed without  neglect  or  fault  on  his  part.  The  circumstance 
that  the  debt  of  $5,000  was  thereby  extinguished,  constitutes 
the  test  between  a  conditional  bill  of  sale  and  a  mortgage  (Rob- 
inson v.  Cropsey,  6  Paige,  480  ;  Holmes  v.  Grant,  8  Id.  243>; 
Baker  v.  Thrasher,  4  Den.  493  ;  Quirk  v.  Rodman,  5  Duer, 
285  ;  Sexton  v.  Hitchcock,  4T  Barb.  220  ;  Hill  v.  Grant,  46  N. 
Y.  496).  The  witness  Harris  disclosed  no  interest  in  himself  in 
the  property  so  sold  the  plaintiff,  at  the  time  of  that  transaction, 
which  authorized  him  to  redeem  or  repurchase  it  from  plaintiff, 
and  the  subsequent  negotiations  with  him  have  no  bearing  upon 
the  issues.  His  mere  verbal  agreement  with  Walbridge  &  Co.,  to 
which  he  testified,  not  being  in  writing,  was  of  no  legal  force  or 
effect,  and  the  judge,  in  submitting  to  the  jury  the  question 
whether  this  bill  of  sale  from  Fischer  to  the  plaintiff  was  in- 
tended as  a  mortgage  (which  they  found  to  the  contrary),  ex- 
tended to  the  defendant  a  recognition  of  rights  which  had  no 
legal  existence. 

Considerable  testimony  appears  to  have  been  given  on  the 
trial  which  might  have  been  relevant  under  a  defense  of  an  ac- 
cepted surrender  of  the  premises,  but  none  such  was  interposed. 
It  was  wholly  irrelevant  to  any  issues  presented  by  the  pleadings, 
according  to  which  the  pleaders  were  only  entitled  to  recover 
"  secundum  allegata  et  probata  "  (  Wright  v.  Delqfield,  25  X.  Y. 
266  ;  Williams  v.  Merch,  d?  Traders'1  Fire  Ins.  Co.  54  1ST.  Y. 
5  77).  The  rule  is,  by  these  cases,  rigidly  established  by  the 
Court  of  Appeals.  If  any  relaxation  of  it  is  to  be  permitted,  it. 
would  be  in  a  case  where  the  appellee  had  succeeded  in  obtain- 
ing a  verdict  in  his  favor  upon  testimony  establishing  his  right, 
and  which  had  been  offered  and  received  without  objection  of 
variance  from  the  pleadings.  In  such  case  a  proper  amendment 
might  be  allowed  by  the  court  on  appeal,  and  the  pleadings  con- 
formed to  the  proofs.,  As  to  the  defense  of  eviction,  the  testi- 
mony was  insufficient  to  establish  it.  The  acts  of  the  plaintiff 
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adduced  to  establish  it  were,  at  most,  mere  trespasses,  and  the 
defendant's  counsel  could  not  claim  a  nonsuit  upon  any  testi- 
mony offered  when  plaintiff's  testimony  closed,  and  did  not  in- 
sist upon  the  presentation  of  that  question  to  the  jury. 

As  from  these  considerations  the  defendant  shows  no  error 
in  the  matter  raised  by  his  bill  of  exceptions,  the  judgment 
should  be  affirmed  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Judgment  affirmed. 


THE  BALTIMORE  STEAM  PACKET  COMPANY  against  CORNELIUS  K. 

GARRISON. 

(Decided  December  31st,  1875.) 

The  defendant  contracted  with  plaintiff  to  sell  a  vessel  and  deliver  her  "  free  and 
clear  of  all  liens  and  incumbrances  of  every  kind  and  nature  whatever."  After 
the  vessel  had  been  delivered  to  the  plaintiff,  under  this  contract,  she  was  seized 
under  an  execution  on  a  judgment  recovered  in  the  courts  of  the  State  of  Vir- 
ginia, under  a  claim  that  she  had  been  levied  on  under  an  attachment  against 
the  defendant,  while  the  vessel  was  in  his  possession,  and  while  he  was  the  owner 
of  her.  The  plaintiff  notified  the  defendant  of  the  seizure,  and  of  the  pro- 
ceedings under  which  it  was  made,  but  he  failed  to  make  any  opposition  to  the 
seizure,  or  to  take  any  steps  to  have  the  judgment  against  him  set  aside,  al- 
though, by  the  statutes  of  Virginia,  there  remained  nearly  a  year's  time  within 
which  he  might  have  had  the  judgment  opened  and  been  let  in  to  defend.  The 
plaintiff  took  proceedings  in  the  Virginia  courts  to  defend  its  title  to  the  vessel 
and  have  the  attachment  set  aside,  but  failed  in  doing  so,  and,  in  order  to  re- 
lease the  vessel,  was  obliged  to  pay  the  assessed  value  of  the  defendant's  inter- 
est at  the  time  of  the  levying  the  attachment.  In  an  action  here  against  the  de- 
fendant on  his  covenant  to  deliver  the  vessel  free  from  liens  and  incumbrances  : 
Held,  that  the  judgment  and  proceedings  in  the  Virginia  courts  were  binding 
on  the  defendant,  and  their  validity  or  correctness  could  not  be  inquired  into, 
and  that  the  defendant  was  liable  for  the  amount  the  plaintiff  was  obliged  to 
pay  to  discharge  the  lien,  and  also  what  it  paid  for  counsel  fees  and  expenses  in 
the  proceedings  taken  by  it. 


NEW  YORK— DECEMBER,  1875.  247 

The  Baltimore  Steam  Packet  Company  v.  Garrison. 

APPEAL  by  defendant  from  a  judgment  of  this  court,  en- 
tered on  ^the  decision  of  Judge  ROBINSON,  after  a  trial  before 
Lira  without  a  jury. 

This  action  was  brought  by  the  plaintiff  against  the  defend- 
ant to  recover  the  damages  which  had  been  suffered  by  the 
plaintiff,  by  reason  of  the  breach  of  a  covenant  of  warranty 
contained  in  an  agreement  entered  into  by  the  defendant  with 
the  plaintiff,  for  the  sale  and  delivery  by  the  defendant  to  the 
plaintiff  of  a  steamer  known  as  the  "  George  Leary." 

The  facts  as  found  by  the  judge  at  the  trial  were  as  follows : 

The  plaintiff,  the  Baltimore  Steam  Packet  Company,  was 
and  is  a  Maryland  corporation,  engaged  in  the  business  of 
transporting  freight  and  passengers  between  Baltimore,  Mary- 
land, and  Norfolk,  Virginia,  transacting  its  business  and  hav- 
ing its  property  situated  partly  in  Maryland  and  partly  in 
Virginia. 

In  August,  1866,  the  Baltimore  Steam  Packet  Company  was 
known  as  u  the  old  line  of  steamers."  There  was  at  that  time 
another  line  of  steamers  plying  on  Chesapeake  Bay,  of  which 
H.  V.  Tompkins  was  the  general  agent  at  Norfolk,  known  as 
'"  the  new  line  of  steamers,"  to  which  the  steamer  George 
Leary  belonged. 

By  the  terms  of  a  certain  agreement  entered  into  on  the 
10th  day  of  August,  1866,  between  the  defendant,  Mr.  Gar- 
rison, and  the  plaintiff,  the  Baltimore  Steam  Packet  Company, 
through  Mr.  Robinson,  one  of  its  directors,  subject  to  ratifica- 
tion by  the  plaintiff,  the  defendant,  in  consideration  of  the  sum 
of  $240,000,  to  be  paid  him  as  in  the  manner  provided  in  the 
agreement,  "  agrees  to  sell  and  deliver  to  the  said  Baltimore 
Steam  Packet  Company  all  and  singular  the  steamer  called 
the  George  Leary,  now  plying  on  Chesapeake  Bay,  between 
Baltimore  and  Norfolk,  together  with  and  including  all  the 
masts,  &c.,  *  *  *  now  on  board  of  or  annexed  to  the  said 
George  Leary,  or  thereto  appertaining  and  belonging,  the  said 
George  Leary  to  be  free  and  clear  of  all  liens  and  incumbrances 
of  every  kind  and  nature  whatever,  and  to  be  delivered  to  the 
.said  Baltimore  Steam  Packet  Company,  at  its  wharves  in  the 
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city  of  Baltimore,  within  fifteen  days  after  the  ratification  of 
this  agreement  by  the  Baltimore  Steam  Packet  Company." 

This  agreement  was  ratified  August  13,  1866. 

On  the  15th  August,  1866,  the  plaintiff  paid  the  defend- 
ant $60,000  in  cash,  and  for  the  residue  of  the  purchase  money 
gave  its  promissory  notes,  which  were  all  afterwards  paid  at 
maturity. 

At  the  same  time  the  defendant  delivered  to  the  plaintiff 
certain  bills  of  sale  of  part  interests  in  the  steamer,  executed  by 
former  part  owners,  previous  to  her  becoming  the  property  of 
the  defendant  Garrison,  with  the  name  of  the  transferee  in 
blank.  No  other  bill  of  sale  was  delivered  by  the  defendant  to 
the  plaintiff.  On  the  15th  August,  1866,  the  George  Leary 
was  at  Norfolk,  Virginia,  in  the  possession  and  under  the  con- 
trol of  the  defendant,  and  remained  under  his  control  (except 
in  so  far  as  she  was  under  the  control  of  the  sergeant  of  that 
city  under  the  attachments  hereinafter  mentioned),  until  the  9th 
September,  1866,  when  the  defendant  brought  her  from  Norfolk 
to  Baltimore,  and  there  delivered  her  to  the  plaintiff  at  its- 
wharves.  The  plaintiff  thereupon  obtained  possession  of  the 
steamer,  and  employed  her  in  its  daily  business  of  transporta- 
tion between  Baltimore  and  Norfolk,  and  in  the  course  of  such 
employment  its  title  was  attacked  by  the  Norfolk  &  Peters- 
burg R.  R.  Co.,  under  an  alleged  lien  by  attachment  obtained 
upon  the  vessel  at  Norfolk,  Virginia,  prior  to  her  delivery  to 
the  plaintiff,  and  while  she  was  the  property  of,  and  in  the 
control  and  possession  of  the  defendant  Garrison.  The  facts, 
with  respect  to  the  levy  of  the  attachment  were  as  follows  :  In 
August,  1866,  before  the  delivery  of  the  steamer,  and  while  she 
was  at  Norfolk,  in  the  possession  of  the  defendant,  two  attach- 
ments were  levied  upon  her  at  the  suit  of  the  Norfolk  & 
Petersburg  R.  R.  Co.  From  the  first  of  these  attachments 
the  steamer  was  relieved  by  Garrison.  From  the  second  at- 
tachment she  was  not  relieved. 

The  first  attachment  was  levied  on  the  16th  of  August^. 
1866,  under  a  proceeding  in  rem,  instituted  in  the  Circuit 
Court  of  Norfolk  against  the  steamer,  by  the  Norfolk  &, 
Petersburg  R.  R.  Co.,  under  the  Virginia  statute  of  January 
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20,  1866.  The  steamer  was  taken  into  the  custody  of  the  ser- 
geant under  this  levy,  and  remained  in  his  custody  under  this 
levy  until  after  the  levy  under  the  second  attachment,  and 
until  September  3,  1866,  when  the  defendant  Garrison  gave  a 
bond  to  discharge  the  attachment,  and  the  steamer  was  there- 
upon released  by  the  sergeant  from  the  levy  under  it,  and  sub- 
sequently on  the  7th  of  June,  1868,  on  a  motion  made  in  behalf 
of  the  defendant  to  quash  the  attachment,  it  was  quashed  and 
dismissed.  Afterwards  the  defendant  Garrison  recovered  dam- 
ages, suffered  by  him  as  the  owner  of  the  steamer,  by  reason  of 
her  detention  under  the  attachment,  in  a  suit  brought  by  him 
in  the  Supreme  Court  of  New  York,  in  which  suit  he  claimed 
to  have  been  the  owner  during  the  period  of  such  detention. 
The  second  attachment  (which  constituted  the  breach  of  war- 
ranty complained  of)  was  levied  by  the  sergeant  of  Norfolk  on 
the  17th  day  of  August,  1  866,  while  the  steamer  was  still  in  his- 
possession  and  custody  under  the  first  attachment,  in  an  action 
then  commenced  by  the  Norfolk  &  Petersburg  R.  R.  Co.r 
against  the  defendant  Garrison  personally,  to  recover  $200,000 
damages. 

This  second  attachment  was  issued  and  received  by  the  ser- 
geant, and  was  levied  by  him  by  the  delivery  of  a  copy  of  the 
writ  to  H.  "V.  Tompkins,  the  general  agent  in  charge  of  the 
steamer  George  Leary  and  the  other  steamer  then  constituting- 
the  "  new  line  Baltimore  steamers,"  Tompkins  having  been 
designated  as  being  in  possession  of  effects  of,  or  owing  debts- 
to  the  defendant  ;  but  the  sergeant  did  not  take  possession  of 
the  steamer  under  this  attachment,  because  the  bond  required 
by  §  8  of  chapter  151  of  the  Virginia  Code  as  a  condition  of 
taking  possession  under  the  levy,  had  not  been  given. 

On  the  3d  day  of  September,  1866,  the  same  day  on  which 
the  defendant  Garrison  obtained  the  release  of  the  steamer  from 
the  first  attachment  by  giving  a  bond  for  that  purpose,  the 
plaintiff  in  the  second  attachment  gave  the  requisite  bond  for 
the  purpose  of  having  possession  of  the  steamer  taken  under 
the  second  attachment.  The  sergeant  thereupon  proceeded  to 
the  wharf  to  take  the  steamer  in  possession,  but  she  had  cast 
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loose  from  the  wharf   and  was  moving  down  the  river,  and 
therefore  he  could  not  take  her  in  possession. 

The  steamer  having  thus  escaped  from  the  possession  of  the 
sergeant,  was  brought  by  the  defendant  Garrison  to  Baltimore, 
and  was  there  delivered  to  the  plaintiff,  who  received  her  in 
ignorance  of  the  proceedings  which  had  been  taken,  and  of  the 
levy  which  had  been  made  under  the  last  mentioned  attach- 
ment. 

The  Norfolk  &  Petersburg  Railroad  company,  the  plaint- 
iffs in  the  last  mentioned  attachment  suit,  thereupon  proceeded 
against  Garrison  by  publication  of  the  summons  in  said  suit, 
and  at  the  expiration  of  the  period  for  service  by  publication, 
Garrison  having  failed  to  appear  in  said  action,  had  their  dam- 
ages assessed  by  a  jury,  and  on  the  25th  day  of  June,  1868,  re- 
covered judgment  against  Garrison  for  the  sum  of  $53,879  35, 
with  interest  from  the  loth  day  of  August,  1866. 

The  Norfolk  &  Petersburg  Railroad  Company,  after  the 
obtaining  of  said  judgment,  brought  the  present  plaintiff,  the 
Baltimore  Steam  Packet  Company,  into  court  by  taking  pro- 
ceedings against  it  in  the  said  Circuit  Court  for  "the  sale  of 
the  steamer  under  the  attachment  in  the  suit  against  Garrison, 
in  which  said  judgment  had  been  obtained.  Upon  and  after 
the  institution  of  the  proceedings,  the  Baltimore  Steam  Packet 
Company,  for  the  protection  of  title  to,  and  property  in  said 
steamer,  and  under  the  provisions  of  §  27  of  ch.  151  of  the  Vir- 
ginia Code,  on  the  29th  day  of  January,  1869,  presented  a 
petition  to  the  said  Circuit  Court,  disputing  the  validity  of  said 
attachment,  and  claiming  title  to  the  steamer  as  the  owners 
thereof,  and  also  tendered  a  plea  to  the  jurisdiction  of  the 
court,  and  filed  a  motion  to  quash  the  attachment. 

Before  any  hearing  or  further  steps  were  had  upon  the  pro- 
ceedings taken  against  the  Baltimore  Steam  Packet  Company 
for  the  sale  of  the  steamer  under  the  said  second  attachment, 
the  Baltimore  Steam  Packet  Company,  on  the  6th  day  of 
March,  1869,  caused  a  notice  to  be  served  upon  the  defendant 
Garrison,  personally,  by  which  they  notified  him  of  said  pro- 
ceedings, and  thereby  vouched  and  required  him  to  defend 
them  against  the  claim  of  lien  on  said  steamer,  made  by  the 
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Norfolk  &  Petersburg  Railroad  Company  under  and  by  virtue 
of  the  said  attachment.  The  defendant,  Garrison,  however, 
paid  no  attention  whatever  to  the  said  notice,  and  did  nothing 
whatever  to  defend  the  title  of  the  plaintiff,  the  Baltimore 
Steam  Packet  Company,  against  the  said  proceedings  to  enforce 
the  said  attachment,  or  to  protect  them  against  the  same. 

The  motion  for  the  sale  of  the  steamer  and  the  petition, 
plea  and  motion  of  the  Baltimore  Steam  Packet  Company  in 
opposition  to  the  motion  for  said  sale  came  on  for  hearing  on 
the  llth  day  of  January,  1870.  Upon  this  hearing  the  Balti- 
more Steam  Packet  Company,  by  competent  attorneys  and 
counsel  employed  by  them  in  that  behalf,  defended  and  opposed 
the  proceedings  to  enforce  said  attachment,  and  endeavored  to 
maintain  their  title  against  the  said  proceedings.  The  validity 
of  the  said  attachment  and  of  the  levy  upon  the  steamer  under 
it  was,  however,  sustained  by  the  court,  and  the  question  of  the 
title  to  said  steamer  at  the  time  of  the  levy  of  said  attachment, 
was  tried  by  the  court  and  a  jury  in  pursuance  of  the  provi- 
sions of  the  Virginia  Code,  and  the  jury  rendered  their  verdict 
that,  at  the  time  of  the  levy  of  the  attachment,  the  Baltimore 
Steam  Packet  Company  had  title  to  three-fourths  of  the  said 
steamer,  and  that  the  said  Garrison  had  title  to  the  other  one- 
fourth  part  thereof  liable  to  said  attachment.  Thereupon  evi- 
dence was  taken  by  the  court  with  respect  to  the  cash  market 
value  of  one  undivided  one-fourth  part  of  the  steamer,  and 
such  value  was  found  to  be  $12,500,  and  thereupon  on  the  19th 
of  January,  1870,  the  court  rendered  its  decree,  whereby  it  was 
ordered  that  the  said  one-fourth  part  of  the  said  steamer,  ad- 
judged by  the  said  verdict  to  be  subject  to  the  lien  of  said  at- 
tachment, should  be  sold,  and  the  proceeds  of  such  sale  paid  to 
the  Norfolk  &  Petersburg  Railroad  Company,  on  account  of 
their  said  judgment  against  Garrison,  and  whereby  it  was  fur- 
ther provided  that  if  Garrison  or  the  Baltimore  Steam  Packet 
Company,  the  claimant  of  said  steamer,  should,  within  thirty 
days  from  the  adjournment  of  said  court,  pay  to  the  said  Nor- 
folk &  Petersburg  Railroad  Company  the  sum  of  $12,500,  then 
no  further  proceedings  should  be  had  under  said  decree  ;  and 
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the  said  sum  of  $12,500  so  paid  should  be  in  full  satisfaction  of 
the  lien  of  the  said  attachment  upon  the  said  steamer. 

The  Baltimore  Steam  Packet  Company,  thereupon,  on  the 
2d  day  of  February,  1870,  caused  said  Garrison  to  be  personally 
served  with  a  certified  copy  of  said  decree,  and  with  a  further 
notice  by  which  they  called  upon  Garrison  to  protect  them 
against  the  said  decree,  and  notified  him  that  in  the  event  of 
his  failure  so  to  do,  they  would  be  compelled,  under  said  decree,, 
to  pay  the  said  sum  of  $12,500. 

On  the  9th  day  of  February,  1870,  the  Baltimore  Steam 
Packet  Company  caused  Garrison  to  be  personally  served  with 
a  further  notice,  calling  his  attention  to  certain  provisions  of  the 
Virginia  Code,  under  which  he  still  had  an  opportunity  of  mak- 
ing defense  against  said  decree,  if  so  advised. 

On  the  1st  day  of  March,  1870,  the  Baltimore  Steam  Packet 
Company  caused  Garrison  to  be  served  personally  with  a  fur- 
ther notice,  to  the  effect  that  the  limitation  of  time  prescribed 
for  the  payment  of  the  decree  would  expire  on  the  4th  of  March, 
1870,  and  that  unless  by  that  day  he  protected  them  and  the 
steamer  against  the  said  decree,  they  would  be  compelled  to  pay 
the  sum  of  $12,500,  therein  referred  to,  in  order  to  prevent  the 
sale  of  the  undivided  one-fourth  part  of  the  steamer,  and  would 
hold  him  responsible  to  them  for  the  sum  so  paid,  and  also  for 
their  costs,  &c. 

Garrison  did 'not  respond  in  any  way  to  these  notices,  and 
thereupon,  on  the  4th  day  of  March,  1870,  the  Baltimore  Steam 
Packet  Company  paid  the  said  sum  of  $12,500  to  the  Norfolk 
&  Petersburg  Railroad  Company,  under  the  said  order  and  de- 
cree, in  full  satisfaction  thereof  and  of  the  lien  of  the  said  attach- 
ment, the  said  sum  of  $12,500  being  far  less  than  the  cash  mar- 
ket value  of  the  said  steamer,  adjudged  as  aforesaid  to  be  subject 
to  the  lien  of  the  said  attachment. 

The  Baltimore  Steam  Packet  Company  also  necessarily  ex- 
pended for  costs  and  charges  of  attorneys  and  counsel,  in  resist- 
ing the  proceedings  to  enforce  the  attachment  against  the  steamer, 
more  than  $3,001  75. 

Upon  the  above  facts,  the  court  held,  as  conclusions  of  law, 
that  the  plaintiff,  the  Baltimore  Steam  Packet  Company,  were 
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entitled  to  recover  of  the  defendant  Garrison,  the  sura  of 
$12,500,  paid  by  them  in  satisfaction  of  said  judgment,  together 
with  interest  on  said  sum  from  the  date  of  said  payment,  to  wit, 
the  4th  day  of  March,  1870,  and  that  the  said  plaintiffs  were 
also  entitled  to  recover  of  the  defendant  Garrison,  for  costs, 
charges,  &c.,  necessarily  expended  by  them  in  the  defense  of 
said  proceedings  to  enforce  said  attachment,  the  sum  of 
$3,001  75,  with  interest  from  October  4,  1870,  the  date  of  the 
commencement  of  the  present  action. 

Judgment  was  thereupon  duly  rendered,  and  entered  in 
favor  of  the  plaintiff  and  against  the  defendant,  for  said 
amounts  and  interest,  besides  costs,  from  which  judgment  this 
appeal  was  taken. 

Erastus  Cooke,  for  appellant. 

Edmund  Randolph  Robinson,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. —  By  the  agreement, 
which  was  in  writing,  the  defendant  stipulated  that  he  would 
deliver  the  steamer,  free  and  clear  of  all  liens  and  incumbrahces, 
at  the  plaintiff's  wharves,  in  the  city  of  Baltimore,  within  fif- 
teen days  after  the  ratification  of  the  agreement  by  the  plaintiff. 
The  agreement  was  ratified  on  the  13th  of  August,  1866, 
whereby  the  defendant  became  bound  to  deliver  the  steamer  at 
the  stipulated  place,  within  the  stipulated  time,  and  until  he 
had  fulfilled  that  condition,  the  agreement  was  not  performed 
on  his  part.  It  in  no  way  affects  his  obligation  to  comply  with 
this  condition,  or  his  responsibility  for  his  failure  to  perform  it, 
that  before  the  time  of  delivery,  the  plaintiff  paid  the  contract 
price,  and  the  defendant  delivered  to  it  the  bill  of  sale,  or 
muniments  of  title ;  for  there  still  remained  the  unperformed 
condition  on  the  part  of  the  defendant,  which  was  absolute  and 
unqualified,  that  he  would  deliver  the  steamer  at  a  designated 
place,  within  a  specified  time,  free  and  clear  of  any  lien 
or  incumbrance,  and  it  was  for  the  loss  and  damage  which 
the  plaintiff  sustained  by  reason  of  the  defendant's  failure  to 
perform  this  condition,  that  the  action  was  brought.  There  is, 
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in  tliis  feature,  no  essential  difference  between  this  case  and 
Bigler  v.  Hall  (54  N.  Y.  167)  ;  indeed,  the  arguments  and  the 
chief  authorities  which  are  urged  upon  our  consideration  here 
by  the  appellant's  counsel,  are  substantially  the  same  as  were 
relied  upon  there  by  the  judge  who  delivered  the  dissenting 
opinion.  The  question  is  not  whether  the  title  passed  to  the 
plaintiff,  whereby  it  became  the  owner  of  the  vessel  before 
delivery,  but  whether  this  was  a  subsisting  and  unperformed 
covenant,  for  the  non-fultillment  of  which  the  defendant  is  liable. 
That  the  defendant,  however,  considered  himself  the  owner  of 
the  steamboat  after  the  ratification  of  the  agreement,  and  be- 
fore her  delivery,  appears  by  his  own  act ;  for  the  vessel,  hav- 
ing within  that  period,  that  is,  on  the  16th  of  August,  1866,  been 
attached  in  Norfolk,  in  a  suit  against  the  defendant,  which  at- 
tachment was  quashed,  the  defendant  brought  an  action  for 
damages  against  the  person  at  whose  instance  the  attachment 
was  issued,  and  in  the  complaint  in  that  action,  the  defendant 
averred  that  at  the  time  of  and  during  the  attachment  and  de- 
tention of  the  steamer,  he  was  the  owner  of  her  /  that  he  lost 
the  use  and  benefit  of  her  for  twenty  days,  and  was  put  to  great 
expense  in  employing  counsel,  and  in  other  respects  to  procure 
her  discharge,  for  which  he  claimed  $30,000  damages,  and  re- 
covered $2,752. 

On  the  17th  of  August,  1866,  "whilst  the  vessel  wras  held 
under  the  first  attachment,  a  second  attachment  was  issued  in 
the  Circuit  Court  of  Norfolk,  which  was  served  by  a  delivery 
of  a  copy  of  the  writ  to  the  general  agent  in  charge  of  the 
steamer,  the  vessel  then  being  in  the  possession  of  an  officer  of 
the  court  under  the  first  attachment.  On  the  3d  of  September, 
1866,  the  steamer  was  released  from  the  first  attachment  by  the 
giving  of  a  bond,  upon  which  day,  the  plaintiff  in  the  second 
attachment,  to  enable  him  to  take  and  hold  possession  of  her, 
gave  the  requisite  bond  under  the  Virginia  statute ;  but  when 
the  officer  of  the  court  proceeded  to  the  wharf,  she  had  been  cast 
loose,  and  was  moving  down  the  river  on  her  way  to  Baltimore, 
to  be  delivered  to  the  plaintiff,  so  that  the  officer  could  not 
take  possession  of  her.  The  second  attachment  was  in  a  suit 
brought  against  the  defendant.  The  plaintiff  in  that  suit  pro- 
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ceeded  against  the  defendant  by  the  publication  of  a  summons, 
and  at  the  expiration  of  the  period  of  publication,  the  defend- 
ant not  having  appeared  in  the  action,  judgment  was  recov- 
ered against  him  on  the  25th  of  June,  1868,  by  default,  for 
$53,879  35.  The  plaintiff,  after  the  recovery  of  this  judgment, 
instituted  proceedings  in  the  same  court  for  the  sale  of  the 
steamer,  and  the  plaintiff  in  the  present  action,  upon  receiving 
notice  of  the  motion  for  the  sale  of  the  steamer,  at  once  took 
steps  to  defend  its  title,  and,  as  it  was  authorized  to  do  un- 
der the  Virginia  Code,  it,  on  the  29th  of  January,  1869, 
presented  a  petition  to  the  court,  disputing  the  validity  of  the 
attachment,  claiming  title  to  the  steamboat  as  the  owner  of  it, 
and  simultaneous  with  this  petition  it  tendered  a  plea  to  the 
jurisdiction  of  the  court,  and  moved  to  quash  the  attachment. 

On  the  6th  day  of  March,  1869,  and  while  the  proceedings 
in  the  court  were  pending  and  undetermined,  the  plaintiff 
gave  notice  in  writing  to  the  defendant,  that  proceedings  by 
attachment  had  been  taken  against  him  by  the  Norfolk  and 
Petersburg  Railroad  Company,  and  notifying  him  that  the 
proceeding  was  then  pending,  and  that  it  was  to  enforce  a  lien 
against  the  steamer  to  the  amount  of  $50,000,  and  more ;  that 
it  was  claimed  that  the  lien  was  created,  and  the  attachment 
levied  in  a  suit  therefor  brought  against  the  defendant  in  the 
Circuit  Court  of  Norfolk  by  the  Norfolk  and  Petersburg 
Railroad  Co. ;  that  the  plaintiff  in  the  present  action,  as  pur- 
chaser and  owner  of  the  steamer,  gave  him,  the  defendant, 
notice  of  the  proceeding,  and  further  notice  that  it  would 
hold  him  responsible  for  all  injury,  expenses  and  damages 
which  might  result  from  the  alleged  lien,  if  it  should 
be  established.  On  the  10th  of  June,  1870,  more  than  ten 
months  after  the  service  of  this  notice  upon  the  defendant,  the 
motion  in  the  Circuit  Court  of  Norfolk  for  the  sale  of  the 
steamer  was  brought  to  a  hearing,  which  motion  was  granted  ; 
the  court  deciding  against  the  plaintiff  upon  all  the  points  taken 
by  it,  and  on  the  19th  of  June,  1870,  the  court  made  its 
decree  adjudging  that  the  steamer  was  subject  to  the  lien  of  the 
attachment;  that  one-fourth  part  of  her  should  be  sold, and  the 
proceeds  paid  to  the  plaintiff  in  the  attachment ;  but  providing 
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that  if  the  plaintiff'  or  the  defendant,  should,  within  thirty 
days  after  the  adjournment  of  the  court,  pay  to  the  plaintiff  in 
the  attachment  $12,500,  that  it  should  be  in  full  satisfaction  of 
the  lien,  and  that  no  further  proceedings  should  then  be  had 
under  the  decree. 

The  defendant  took  no  steps  to  interpose,  or  make  any  de- 
fense to  the  proceeding  to  compel  a  sale  of  the  vessel  for  the 
satisfaction  of  the  alleged  lien,  and  it  is  now  set  up  in  his  be- 
half, that  the  written  notice  served  upon  him  did  not  give  him 
sufficient  information  to  enable  him  to  appear  and  defend,  and 
in  addition,  that  it  was  too  late.  I  have  set  forth  substantially 
what  the  notice  contained,  and,  in  my  judgment,  it  was  amply 
sufficient  to  enable  him,  if  he  had  been  so  disposed,  to  appear 
in  that  proceeding  and  defend  it  (Miner  v.  Clark,  15  Wend. 
425  ;  Riley  v.  Seymour,  1  Id.  143  ;  Chamberlain  v.  Preble, 
11  Alleu,  370) ;  and  as  to  its  being  too  late,  it  was  served  upon 
the  defendant  ten  months  before  the  motion  was  heard.  It  is 
also  urged  that  when  the  notice  was  served,  judgment  had 
already  been  rendered  against  the  defendant,  and  that  there  was 
no  remedy  for  him  then  but  to  appeal  from  the  judgment. 
There  is  nothing  in  the  case  to  warrant  any  such  conclusion. 
On  the  contrary,  it  was  a  judgment  by  default,  in  which  there 
had  been  no  personal  service  of  process  upon  the  defendant, 
but  simply  the  publication  of  a  summons,  and  by  a  provision  in 
the  Virginia  Code,  which  appears  in  one  of  the  documents 
printed  in  the  case,  a  defendant,  against  whom  a  judgment  is 
rendered  by  the  publication  of  a  summons,  may,  within  one 
year  after  the  service  of  a  copy  of  the  judgment  or  decree,  or 
within  five  years  from  the  date  of  the  decree  or  judgment, 
where  there  has  been  no  such  service,  petition  the  court  to  have 
the  proceedings  reheard,  and  upon  giving  security  for  costs,  is 
admitted  to  make  any  defense  he  may  have  to  the  judgment. 
On  the  2d  of  February,  1870,  the  plaintiff  in  this  action  caused 
a  copy  of  the  decree  to  be  served  upon  the  defendant,  and  on 
the  9th  of  the  same  month,  they  served  him  personally  with  a 
copy  of  the  provision  in  the  Virginia  Code,  with  a  notice  that 
he  would  see  by  this  provision  that  he  had  still  an  opportunity 
of  making  a  defense  against  the  judgment,  if  so  advised,  and 
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followed  it  up  by  the  service  of  another  notice  on  the  1st  of 
March,  1870,  advising  him  that  the  limitation  of  time  would 
expire  on  the  4th  of  March  following,  and  that  unless,  by  that 
day,  he  protected  them  and  the  steamer  against  the  decree,  that 
they  would  be  compelled  to  pay  the  $12,500  to  prevent  the  sale 
of  one-fourth  of  the  vessel.  Notwithstanding  all  these  notices 
he  did  nothing,  and  on  the  4th  of  March,  1870,  the  plaintiff 
paid  the  $12,500,  to  prevent  the  sale  of  the  steamboat. 

The  counsel  for  the  appellant  went  into  an  elaborate  argu- 
ment, and  cited  various  authorities  to  establish  that  the  whole 
proceeding  in  the  Circuit  Court  of  Norfolk  was  without  juris- 
diction and  void.  The  plaintiffs  employed  counsel,  and  urged 
the  very  objections  upon  the  hearing  of  the  motion  for  the  sale 
of  the  vessel,  whicli  the  counsel  for  the  appellant  has  now 
argued  before  us;  but  the  court  held  that  it  had  jurisdiction, 
and  decreed  the  sale  of  the  vessel.  I  do  not  propose  to  inquire 
whether  the  court  was  right  or  wrong  in  so  holding,  or  to  look 
into  the  question  at  all  which  the  counsel  has  so  elaborately  dis- 
cussed. The  defendant  was  a  warrantor  who  had  stipulated  to 
deliver  the  vessel  free  and  clear  from  all  liens  or  incumbrances. 
Upon  her  return  to  Norfolk,  after  she  passed  into  the  posses- 
sion of  the  plaintiffs,  and  they  had  become  the  owners  of  her, 
proceedings  were  taken  there  in  a  judicial  tribunal  for  her  sale 
to  enforce  and  satisfy  a  lien  upon  her,  alleged  to  have  been  cre- 
ated by  the  institution  of  judicial  proceedings  against  the  de- 
fendant whilst  the  vessel  was  yet  in  his  possession  in  Norfolk, 
and  before  the  delivery  of  her  to  the  plaintiffs.  The  defendant, 
having  been  notified  by  the  plaintiffs  of  the  alleged  lien,  and  of 
the  proceedings  taken  to  enforce  it,  and  having  had  ample  time, 
nearly  a  year,  within  which  to  appear  and  make  any  defense  he 
might  have  to  the  proceeding  or  the  judgment  upon  which  it 
was  founded,  is  concluded  by  the  decree  or  final  judgment  of 
the  Virginia  court,  and  estopped  from  setting  up  in  this  action 
any  defense  which  he  may  have  had  to  the  judgment  or  the 
proceeding  (Tlowev.  The  Bufalo  N.  Y.  &  Erie  R.  R.  Co.  38 
Barb.  126 ;  affi'd  in  37  N.  Y.  297 ;  Craig  v.  Ward,  36  Barb.  377 ; 
Fake  v.  Smith,  7  Abb.  Pr.  N.  S.  106 ;  Barney  v.  Dewey,  13 
Johns.  224 ;  Bender  v.  Fromberger,  4  Dallas,  436  ;  Harris  v. 
VOL.  VI.- 17 
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Rowland,  23  Ala.  644 ;  Knapp  v.  Marlboro,  34  Yt.  241 ; 
Thurston  v.  Spratt,  52  Maine,  202  ;  Chamberlain  v.  Preble,  12 
Allen,  370).  The  application  of  this  rule  does  not,  as  the  appel- 
lant claims,  depend  upon  the  question  whether  the  court  had  or 
had  not  jurisdiction  ;  but  is  founded  upon  the  equitable  principle 
that  a  vendor  who  has  covenanted  that  the  property  sold  is  free 
from  incumbrances,  is,  when  duly  notified  that  a  claim  is  made 
upon  it  and  proceedings  instituted  to  enforce  it,  bound  to  inter- 
pose for  the  protection  of  the  vendee,  and  try  the  validity  of 
the  claim,  or  the  right  of  the  court  to  enforce  it  in  the  action 
or  proceeding  brought  by  the  claimant,  and  should  not  be  per- 
mitted to  litigate  that  question  in  the  action  brought  against 
him  by  the  vendee  for  the  non-performance  of  his  contract. 

The  defendant  having  covenanted  to  deliver  the  vessel  free 
from  any  lien  or  incumbrance,  should,  when  proceedings  were 
instituted  against  her,  in  Norfolk,  to  enforce  a  lien  alleged  to 
have  existed  before  her  delivery  to  the  plaintiffs,  have  appeared 
and  interposed  in  that  proceeding  if  he  had  any  defense  to  it, 
and  having,  upon  due  notice  omitted  to  make  any  objection, 
the  plaintiffs  were  justified  in  paying  the  amount  decreed  by 
the  court,  as  their  vessel  would  otherwise  have  been  sold,  and 
the  defendant  was  bound  to  restore  to  them  the  amount  sc 
paid,  having  failed  to  fulfill  his  contract. 

The  judgment  should  be  affirmed. 

JOSEPH  F.  DALY  and  LOEW,  JJ.,  concurred. 
Judgment  affirmed. 
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GEORGE  C.  HARRINGTON,  Administrator,  &c.,  against  JAMES 
S.  LIBBY,  individually,  and  as  collector  of  the  estate  of 
Edwin  P.  Christy,  deceased. 

(Decided  December  31st,  1875.) 

A  party  has  a  right  to  discontinue  a  suit  at  any  time,  even  against  the  wishes  of 
the  opposite  party,  and  where  an  administratrix  of  an  estate  having  called  a 
collector  of  the  estate  to  account  before  the  surrogate,  before  the  return  day 
of  the  citation,  served  a  notice  on  the  surrogate  that  she  discontinued  the  pro- 
ceeding, and  immediately  thereupon  commenced  an  action  against  him  for  an 
accounting  in  this  court,  after  which  the  collector  filed  his  account  with  the 
surrogate,  had  it  referred  to  an  auditor,  and  a  decree  entered  settling  his  ac- 
count :  Held,  that  this  subsequent  proceeding  before  the  surrogate  was  no  bar 
to  the  action  in  this  court  to  compel  the  collector  to  account 

It  is  the  duty  of  a  collector  or  special  administrator  of  an  estate,  whose  appoint- 
ment is  only  of  a  temporary  character,  to  endeavor,  if  possible,  to  obtain  some 
interest  on  moneys  in  his  hands,  and  in  most  cases  the  proper  course  for  him 
to  pursue  is  to  deposit  the  fund  in  some  trust  company  which  is  regarded  as  a 
proper  depositary  of  trust  funds,  and  which  allows  interest  on  deposits,  and  in 
case  he  fails  to  do  so,  he  may  be  charged  with  such  interest  as  he  might  have 
obtained  if  he  had  so  deposited  it. 

It  is  proper,  however,  for  such  a  collector  to  retain  in  his  hands  a  reasonable  sum 
to  defray  current  expenses,  and  he  is  not  to  be  charged  with  interest  on  such 
sums. 

Upon  appeal  from  a  judgment  entered  upon  the  report  of  a  referee  before  whom 
an  accounting  has  been  had,  the  interlocutory  judgment  ordering  the  account- 
ing and  appointing  the  referee  may  be  reviewed  when  it  is  connected  with  and 
essential  to  the  rendering  of  a  proper  final  judgment. 

APPEAL  by  defendant  from  a  judgment  of  this  court,  en- 
tered on  an  order  of  this  court,  made  at  special  term  by  Hon. 
HAMILTON  "VV.  ROBINSON,  confirming  the  report  of  THOMAS  H. 
LANDON,  Esq.,  as  referee  in  an  accounting  had  before  him. 

The  action  was  originally  commenced  by  Harriet  E.  Christy, 
as  administratrix  of  Edwin  P.  Christy,  deceased,  against  the 
defendant,  to  compel  him  to  account  as  collector  of  the  estate 
of  the  said  Edwin  P.  Christy,  appointed  by  the  surrogate  of  the 
county  of  New  York,  pending  a  contest  over  the  right  of  the 
plaintiff  to  be  administratrix.  The  defendant  interposed  a  de- 
murrer to  the  complaint  on  the  ground  that  this  court  had  not 
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jurisdiction  of  the  action,  which  was  overruled  both  at  special 
and  general  term  of  this  court  (see  the  decision  reported  under 
the  title  of  Christy  Y.  Lilly,  2  Daly,  418). 

The  defendant  then  answered  and  set  up  as  a  bar  to  the  ac- 
tion, that  there  had  already  been  an  accounting  before  the  sur- 
rogate of  the  county  of  New  York  in  regard  to  the  matter  set 
up  in  the  complaint,  and  that  the  plaintiff  had  been  a  party  to 
that  accounting,  and  that  the  surrogate  had  rendered  a  final  de- 
cree settling  the  amount  for  which  the  defendant  was  liable  as 
collector.  The  issues  raised  by  the  answer  came  on  for  trial  in 
May,  1869,  before  Hon.  George  C.  Barrett,  then  a  judge  of  this 
court,  who  found,  as  a  matter  of  fact,  in  regard  to  this  defense, 
"  That  at  the  time  this  action  was  commenced,  there  was  no  ac- 
counting before  said  surrogate  by  or  on  the  part  of  the  defend- 
ant as  such  collector  or  special  administrator.  That  there  was 
no  accounting  of  the  defendant  as  such  collector  or  special  ad- 
ministrator before  the  surrogate  of  the  county  of  New  York, 
after  the  commencement  of  this  action  ;  the  said  accounting 
being  ex  parte,  the  plaintiff  being  no  party  thereto." 

The  evidence  on  which  he  based  this  finding  is  stated  in  the 
opinion.  He  also  found,  as  a  conclusion  of.  law,  "  That  the 
plaintiff,  as  such  administratrix,  is  entitled  to  all  the  moneys, 
•  property  and  effects  which  came  into  the  possession  or  under 
the  control  of  the  defendant  as  such  collector  or  special  admin- 
istrator, or  to  which  he  was  entitled,  excepting  such  moneys  as 
had  been  paid,  laid  out  and  expended  by  him  in  collecting,  pre- 
serving and  protecting  said  property  and  effects,  together  with 
his  legal  commissions." 

A  reference  was  also  ordered  to  Thomas  H.  Landon,  Esq., 
before  whom  the  defendant  was  directed  to  account. 

From  the  decision  of  Judge  Barrett,  the  defendant  appealed 
to  this  court  at  general  term,  where  the  same  was  affirmed. 

Pending  the  accounting,  the  plaintiff  Harriet  E.  Christy 
died,  and  the  plaintiff  George  C.  Harrington,  who  had  been 
appointed  administrator  in  her  place,  revived  the  action  and 
procured  himself  to  be  substituted  as  plaintiff.  The  referee  re- 
ported that  the  defendant  was  chargeable  with  $30,854  46,  be- 
sides certain  bonds  of  the  cemetery  of  the  Evergreens.  The 
referee's  report  was  confirmed  by  Judge  Robinson. 
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The  facts  on  which  the  exceptions  to  the  referee's  report 
were  based  are  fully  stated  in  the  opinion. 

Wm.  Fullerton  and  E.  L.  Fancker,  for  appellant. 
C.  Baiiibridge  Smith,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  obligation  of  the 
defendant  to  account  in  this  action,  was  decided  upon  the  trial 
of  it  before  Judge  Barrett.  The  objection  was  there  made  that 
an  accounting  had  been  regularly  instituted  before  the  surrogate, 
and  that  his  decree  in  that  proceeding  was  conclusive,  and  bind- 
ing alike  upon  the  administrator  and  the  collector,  the  defend- 
ant in  the  present  action.  Judge  Barrett  found,  as  matter  of 
fact,  that  there  was  no  accounting  before  the  surrogate  when 
this  action  was  commenced,  and  no  accounting  afterwards,  be- 
cause the  accounting  relied  upon  was  ex  parte,  the  original 
plaintiff,  Mrs.  Christy,  the  administratrix,  not  being  a  party 
to  it.  The  respondent  states  that  no  exceptions  were  taken  to 
the  findings  of  fact  by  Judge  Barrett,  but  we  find  the  excep- 
tions incorporated  in  the  case.  The  judge  decreed  that  the  de- 
fendant should  account,  and  appointed  a  referee  to  take  the 
.accounting.  From  this  decision,  or  interlocutory  judgment,  the 
defendant  appealed  to  the  general  term,  and  Judge  Barrett's 
decision  was  affirmed. 

If  these  exceptions  were  taken,  they  must  have  been  heard 
and  passed  upon  by  the  general  term,  and  cannot  be  again  re- 
viewed by  the  general  term  upon  an  appeal  from  the  final  judg- 
ment (Mopes  v.  Coffin,  5  Paige,  296).  But  if  the  question  is  an 
open  one,  and  has  not  been  reviewed  in  our  previous  decision, 
then  I  have  no  hesitation  in  holding  that  Judge  Barrett's  de- 
cision was  correct.  A  party  who  commences  an  action,  or  insti- 
tutes a  proceeding,  has  a  right  to  discontinue  it,  even  against 
the  wishes  of  other  parties  to  it  (Lines  v.  Lansing,  7  Paige, 
585) ;  the  only  qualification  being  that  he  cannot  discontinue 
without  the  payment  of  costs.  There  was  no  question  of  costs  in 
-this  matter.  Mrs.  Christy  filed  a  petition  before  the  surrogate 
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that  the  defendant  account,  upon  which  an  order  was  entered 
and  a  citation  issued  which  was  returnable  on  the  28th  of  Oc- 
tober, 1867.  Before  the  return  day  of  the  citation,  Mrs.  Christy 
served  a  notice,  in  writing,  upon  the  surrogate,  that  the  pro- 
ceeding was  discontinued,  which  notice  was  placed  on  file  in  the 
surrogate's  office,  and  upon  the  same  dayr  the  27th  of  October, 
1867,  the  complaint  in  this  action  was  served  upon  the  defend- 
ant, requiring  him  to  account  in  an  action  in  this  court.  On 
the  return  day  of  the  citation,  the  28th  of  October,  1867,  the 
day  after  the  service  of  the  complaint  in  this  action  upon  the 
defendant,  he  appeared  before  the  surrogate,  and  filed  his  ac- 
count, and  two  days  afterwards,  30th  October,  1867,  he  filed  a 
petition  before  the  surrogate,  for  Mrs.  C.  to  show  cause  why 
she  should  not  examine  his  account,  and  why  he  should  not  be 
discharged.  No  proceeding,  therefore,  appears  to  have  been 
taken  upon  the  petition  filed  by  her.  The  auditor,,  who  was  a 
clerk  in  the  surrogate's  office,  swears  that  the  accounting  that 
afterwards  took  place  was  upon  the  defendant's  petition,  BO 
that  Mrs.  Christy's  proceeding  must  be  regarded  as  having  been 
discontinued  by  the  filing  of  the  written  notice  which  she  gave 
in  the  surrogate's  office,  and  there  is  no  ground  for  the  assump- 
tion that  the  subsequent  accounting  was  in  continuation  of  the 
proceeding  commenced  by  her.  The  defendant  simply  filed  his 
account,  as  an  administrator  or  executor  may  do,  and  it  appears 
that  on  the  12th  of  December,  1867,  Mr.  C.  Bainbridge  Smith, 
the  attorney  for  the  plaintiff  in  the  present  action,  filed  objec- 
tions to  that  account.  The  petition  filed  by  the  defendant  on 
the  30th  of  October,  1867,  was  for  a  final  accounting  and  dis- 
charge. The  citation  served  upon  it  would  seem  to  have  been 
returnable  on  the  20th  of  December,  1867,  for  on  that  day  the 
defendant  appeared  before  the  surrogate,  and  also  "W.  K. 
Nicholls,  Esq.,  who  filed  written  objections  by  Mrs.  Christy  to 
the  surrogate  proceeding  to  a  final  accounting,  upon  the  ground 
that  an  action  was  then  pending  in  this  court  to  compel  the  de- 
fendant to  account ;  that  the  defendant  had  appeared  in  the  ac- 
tion by  attorney,  and  that  that  action  was  pending  when  the  de- 
fendant presented  and  filed  his  petition  before  the  surrogate  for 
a  final  accounting,  which  was  filed  with  an  affidavit  of  C.  Bain- 
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bridge  Smith,  Esq.,  Mrs.  C.'s  attorney,  setting  forth  when  the 
action  in  this  court  was  commenced,  when  the  complaint  was 
served  upon  the  defendant,  the  nature  of  the  action,  and  that 
the  defendant  had  appeared  in  it.  Neither  the  defendant  nor 
Surrogate  Tucker  paid  any  attention  to  this  objection.  The 
final  accounting  was  subsequently  proceeded  with,  ex  parte,  an 
auditor  was  appointed  by  the  surrogate,  who  found  that,  of  the 
$27,517  58  received  by  the  defendant,  he  was  required  to  pay 
over  on  the  final  settlement  to  the  administratrix  but  $3,496  19, 
which  was  crediting  him  with  $24,021  39,  a  result  in  extraor- 
dinary contrast  with  the  referee's  report  in  the  present  action, 
who  finds  that  the  defendant  owes  the  estate  $30,854  46.  The 
report  of  the  auditor,  it  would  seem,  was  confirmed  by  the  sur- 
rogate, and  it  is  this  proceeding  which  the  defendant  sets  up  as 
a  bar  to  this  action.  In  other  words,  the  defendant  claimed, 
upon  the  trial,  that  a  proceeding  instituted  in  the  surrogate's 
court,  for  a  final  accounting  after  the  action  for  an  accounting 
in  this  court  had  been  brought  and  was  pending,  was  a  bar  to 
any  further  proceeding  in  the  action  here.  It  was  decided, 
upon  a  previous  appeal  to  the  general  term,  that  this  court  has 
jurisdiction  in  an  action  to  compel  a  collector  or  special  admin- 
istrator to  account,  and  I  am  at  a  loss  to  understand  how  it  loses 
jurisdiction  by  the  filing  of  a  petition  afterwards  by  the  defend- 
ant in  the  surrogate's  court  for  a  final  accounting.  There  is 
nothing  in  the  statutes  relating  to  the  surrogate's  court,  that 
warrants  any  such  construction.  The  statute  simply  provides 
for  a  mode  of  compelling  an  accounting  before  the  surrogate, 
but  it  does  not  make  it  obligatory  that  that  mode  should  be  pur- 
sued, and  no  other.  It  does  not  take  away,  either  by  express 
words  or  by  implication,  the  power  of  this  or  of  other  courts, 
having  equitable  jurisdiction,  to  give  this  equitable  relief,  and 
this  court,  being  clothed  with  general  equitable  jurisdiction, 
may  afford,  in  cases  that  require  it,  a  more  ample  and  complete 
remedy  than  could  be  had  by  an  accounting  in  the  surrogate's  court. 
It  certainly  was  not  the  design  of  the  statute,  that  there  should 
be  two  accountings,  and  if  there  were  an  account  pending  in 
the  surrogate's  court  when  this  action  was  commenced,  we  should 
undoubtedly  refuse  to  entertain  the  action  upon  the  ground  that 
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the  parties  were  already  before  a  tribunal  which  had  jurisdiction, 
and  could  compel  a  full  and  complete  accounting,  for  if  there 
are  two  actions  or  proceedings  between  the  same  parties  for  the 
same  cause,  the  action  or  proceeding  first  commenced  is  a  bar  to 
the  second ;  the  rule  being  that  if  full  relief  can  be  had  in  the 
one  action  or  proceeding,  no  others  shall  be  allowed  (Groshonv. 
•Zyon,  16  Barb.  461 ;  McCarthy  y.  Pedke,  9  Abb.  Pr.  164). 

Xot  only  comity,  but  public  policy,  as  was  said  by  Chancel- 
lor Wai  worth,  in  Mead  v.  Merritt  (2  Paige,  406),  requires  that 
courts  should  refrain  from  exercising  their  powers  under  such 
circumstances,  that  they  may  not  be  brought  into  collision  with 
each  other,  and  the  right  of  suitors  lost  sight  of  in  a  useless 
struggle  for  what  might  be  considered  their  legitimate  powers 
and  rights,  and  which  he  practically  carried  out  in  another  case, 
where  it  appeared  that  the  subject-matter  in  controversy  was 
already  before  the  United  States  Circuit  Court  of  this  district 
(Mitchell  v.  Bunch,  2  Paige,  620). 

But  it  is  a  very  different  matter  to  ask  this  court,  in  an  ac- 
tion brought  in  it  to  compel  an  accounting  on  the  part  of  a  col- 
lector, to  refuse  to  proceed  in  the  action,  because  the  defendant, 
after  the  action  was  commenced,  and  after  the  complaint  had 
been  served  upon  him,  went  and  filed  his  account  in  the  office  of 
the  surrogate,  and  followed  it  up  by  filing  a  petition  with  the 
surrogate  that  the  plaintiff,  in  this  action,  should  show  cause  be- 
fore the  surrogate  why  she  should  not  examine  the  defendant's 
accounts,  and  why  he  should  not  be  discharged,  and  because  the 
surrogate,  upon  the  return  of  the  citation,  although  duly  notified 
that  a  suit  for  an  accounting  was  pending  in  this  court  when  the 
defendant  filed  his  petition,  nevertheless  carried  it  on  to  a  final 
adjustment  and  confirmation  of  the  account,  against  the  admin- 
istratrix's objection,  and  when  she  was  not  present,  she  having 
refused  to  appear  in  that  proceeding,  and  abandon  the  suit  she 
had  initiated  in  this  court.  The  administratrix  may  have  had 
very  good  reasons  to  desire  that  the  accounting  should  not  be 
before  this  particular  surrogate.  The  defendant  claimed  to  be 
allowed  $24,121  39,  and  testified,  upon  the  reference  in  this  case, 
that  he  had  not  disbursed  nor  paid  a  dollar  of  this  large  amount, 
except  upon  the  advice  and  consent  of  Surrogate  Tucker,  who 
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appointed  him,  and  by  an  order  for  an  allowance  made  by  Geo. 
C.  Barnard  (then  a  judge  of  the  Supreme  Court).  The  plaintiff, 
who  knew  nothing  of  this  collector  (for  the  defendant  testified 
that  he  did  not  know,  and  had  never  seen  Mrs.  Christie),  may 
have  been  unwilling  to  proceed  before  a  surrogate  who  had  thus 
been  confidentially  consulted  respecting  the  disbursement  and 
payment  of  this  large  amount  of  money,  for  it  does  not  appear 
that  any  of  these  payments  were  made  upon  applications  to  the 
surrogate,  in  which  the  administratrix,  or  her  counsel,  were  no- 
tified or  heard,  so  as  to  give  to  the  consent  or  approval  of  the  sur- 
rogate the  effect  of  an  official  act.  Another  tribunal  was  open 
to  her,  and,  as  she  had  a  right  to  do,  she  availed  herself  of  it, 
and  it  is  certainly  a  very  curious  proceeding  that  the  defendant, 
after  the  action  in  this  court  was  brought  against  him,  should 
apply  to  the  surrogate  for  an  accounting  and  a  discharge,  and 
that  the  surrogate,  with  full  knowledge  of  the  pendency  of  this 
action,  should  go  on  against  the  administratrix's  objection,  and 
in  her  absence,  to  a  final  accounting,  which,  upon  the  payment 
of  the  $3,496  19  found  by  that  accounting  to  be  due  to  the  es- 
tate, would,  if  the  proceedings  were  regular  and  valid,  entitle 
the  defendant  to  his  discharge.  Judge  Ingraham  held  in  Mc- 
Carthy v.  Peake  (9  Abb.  Pr.  R.  164),  that  the  court  which  first 
acquires  jurisdiction  should  dispose  of  the  whole  matter,  and  that 
any  other  court,  in  which  subsequent  proceedings  are  taken  for 
the  same  purpose,  should,  as  well  from  feelings  of  amity  as  from 
a  desire  to  avoid  a  conflict  of  jurisdiction,  restrain  the  further 
prosecution  of  the  matter  in  that  court. 

It  has  been  repeatedly  held  that  it  is  a  complete  answer  to 
an  action,  and  may  be  pleaded  in  abatement  to  it,  that  there  is 
another  action  depending  for  the  same  cause  ( Wentworth  v. 
Hamum,  10  Johns.  248  ;  Platt  v.  Platt,  Col.  &  Cai.  Cases,  42  ; 
Embree  v.  Ilanna.  5  Johns.  101 ;  Bendernagle  v.  Cocks,  19 
Wend.  207 ;  Ogden  v.  Bodle,  2  Duer,  611 ;  DicJcenson  v.  Codwise, 
4  Edw.  Ch.  341 ;  Dawley  v.  Brown,  65  Barb.  107),  and  in  an  ac- 
tion for  an  accounting,  like  this,  the  pendency  of  a  former  action 
may  be  pleaded  in  abatement,  although  the  plaintiff  in  the 
second  suit  asks  extended  relief  (  Ward  v.  Gore,  37  How.  119). 
The  written  objections  filed  by  the  counsel  for  the  administra- 
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trix  upon  the  return  day  of  the  citation  issued  upon  the  defend- 
ant's petition  for  a  final  accounting  and  discharge,  was  equiva- 
lent, in  its  effects  in  such  a  proceeding,  to  a  plea  of  abatement  in 
an  action.  Yet  Surrogate  Tucker  took  no  notice  of  it.  He 
neither  considered  it,  nor  made  any  decision  upon  it ;  but  the 
accounting  was  carried  on  as  if  it  were  an  ordinary  proceeding, 
and  the  surrogate's  clerk,  Mr.  Aitken,  who  was  appointed  the 
auditor  to  examine  and  report  upon  the  defendant's  account,  re- 
garded it,  as  would  seem  from  his  evidence,  as  an  ordinary  pro- 
ceeding, in  which  the  parties  in  interest  had  appeared. 

Whatever  effect,  if  any,  could  attach  to  such  a  proceeding 
under  such  circumstances,  it  could  have  no  effect  upon  the 
prosecution  of  this  action,  and  in  no  way  constituted  a  bar  to  it. 

After  the  accounting  in  this  action  had  been  ordered  by  the 
interlocutory  judgment,  and  whilst  the  reference  under  it  was 
pending,  the  administratrix  died;  upon  which  the  surrogate 
appointed  the  present  plaintiff  administrator,  and  the  suit  was 
revived  in  his  name.  If  the  surrogate,  under  the  statute  which 
defines  his  powers  and  the  mode  of  their  exercise,  had  no  juris- 
diction to  make  this  appointment,  it  was  not  a  matter  which  the 
referee  could  decide.  The  statute,  in  relation  to  proceedings 
in  the  surrogate's  court  of  the  county  of  New  York  (Laws  of 
1870,  p.  826,  §  1),  declares  that  the  objection  of  want  of  juris- 
diction shall  not  be  taken  to  the  orders  or  decrees  of  the  surro- 
gate, except  by  appeal  in  the  manner  prescribed  by  statute,  or 
in  a  proceeding  before  the  surrogate  to  set  aside,  open,  modify, 
or  vacate  the  orders  or  decrees. 

This  is  the  only  way,  therefore,  in  this  State,  in  which  the 
objection  of  the  want  of  jurisdiction  can  be  raised  and  passed 
upon.  Since  the  passage  of  this  statute  it  is  not  competent  for 
this  court  or  its  referee  to  disregard  the  order  of  the  surrogate 
of  this  county  appointing  an  administrator,  upon  the  ground  of 
want  of  jurisdiction  (Field  v.  Van  Cott,  5  Daly,  308). 

Judge  Barrett  held  that  the  administratrix  was  entitled  to 
all  moneys,  property  and  effects  which  had  come  into  the  de- 
fendant's possession  as  collector,  except  such  money  as  he  may 
have  paid,  laid  out  and  expended  in  good  faith  in  collecting, 
preserving  and  protecting  the  property,  together  with  his  com- 
missions. 
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The  defendant,  as  collector  of  the  estate  of  Edwin  P. 
Christy,  before  the  appointment  of  the  administratrix,  received 
personal  estate  of  the  intestate  of  the  appraised  value  of 
$24,140  40,  all  of  which,  with  the  exception  of  one  item,  he  con- 
verted into  money,  for  which,  with  sums  subsequently  received, 
the  referee  finds  he  is  chargeable,  amounting  to  $27,517  58. 
He  has  paid  into  court  $3,510  07,  and  the  difference,  amount- 
ing to  about  $24,000,  he  claimed  to  be  allowed. 

The  referee  allowed  him  upon  this  claim  $3,908  68,  and  his 
commissions  on  $23,608  90,  amounting  to  $336  09,  and  charged 
him  with  $11,077  84,  interest  upon  $23,272  81,  and  allowing  him 
the  amount  paid  in,  with  the  accumulated  interest,  $3,469  19, 
the  referee  found  the  amount  due  by  him  to  the  estate  to  be 
$30,854  46. 

The  defendant  objects  to  the  allowance  of  interest.  A 
special  administrator  or  collector,  who  has  money  in  his  hands, 
which  he  is  to  keep  until  it  is  finally  determined  to  whom  the 
custody  of  the  personal  estate  is  to  be  intrusted,  as  administra- 
tor or  executor,  should,  like  a  guardian  or  trustee,  invest  it, 
where  the  circumstances  are  such  that  it  ought  to  be  invested 
and  made  productive,  and  is  justly  chargeable  with  interest  on 
the  funds  in  his  hands  which  ought  to  have  been,  but  have  not 
been  so  invested  (De  Peyster  v.  Clarkson,  2  Wend.  77 ;  Id. 
Hopkins,  424 ;  Hasler  v.  Hasler,  1  Bradford,  248).  A  collec- 
tor, as  a  general  rule,  is  not  to  invest  the  moneys  in  his  hands, 
because  his  appointment  is  temporary,  being  at  an  end  when 
letters  testamentary  or  of  administration  are  granted  (Baskin  v. 
-Baskin,  4  Lans.  90).  But  like  every  general  rule,  it  may  be 
qualified  by  the  circumstances  of  the  particular  case.  He  should 
not  loan  upon  time,  nor  upon  personal  security  (Hill  on  Trus- 
tees, 579,  note  1,  4th,  Am.  ed.),  as  he  may  be  held  amenable  in 
the  event  of  loss ;  but  in  a  case  like  this,  where  a  large  sum  of 
money,  $27,000,  comes  into  his  hands,  he  should  deposit  it  in 
one  of  those  trust  companies  where  funds  paid  into  court  are 
deposited,  from  where  it  can  be  taken  at  any  time,  and  where, 
whilst  it  remains  on  deposit,  it  draws  interest.  The  defendant, 
by  allowing  a  large  amount  of  money  to  remain  in  his  hands, 
instead  of  keeping  it  on  deposit  in  a  trust  company,  where  it 
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would  have  been  productive,  should,  I  think,  be  answerable  to 
the  extent  to  which  interest  would  have  been  allowed  upon  it 
if  he  had  so  deposited  it  (Hasler  v.  Uasler,  1  Bradford,  248). 
He  was  entitled  to  keep  some  portion  of  the  money  in  his 
hands  to  defray  the  ordinary  expenses  incidental  to  his  trust, 
and  where,  in  doing  so,  he  has  acted  in  good  faith,  he  Would 
not  be  held  to  very  great  strictness  as  to  what  that  amount 
should  be.  I  am  wholly  unable,  from  the  referee's  report  or 
from  the  evidence,  to  see  upon  what  ground  the  defendant  is 
charged  with  $11,077  84  interest.  Nothing  is  stated  about  in- 
terest in  the  report ;  but  in  the  schedule  or  resume  attached  he 
is  charged  with  $27,517  58,  which,  after  deducting  the  credits, 
$3,908  68,  and  the  commissions,  $336  09,  which  together 
amount  to  $4,244  77,  leaves  a  balance  of  $23.272  81,  upon  which 
interest  is  charged,  amounting  to  $11,077  84,  and  he  is  then 
credited  with  the  amount  paid  into  court  and  the  accumulated 
interest  thereon,  by  which  a  balance  is  struck  as  due  to  the 
plaintiff  of  $30,854  46.  Interest  appears  to  be  charged  upon 
the  whole  amount  received,  less  the  amount  paid  out  and  com- 
missions, which  does  not  recognize  his  right  to  keep  a  dollar  of 
the  funds  in  his  hands  from  the  day  he  received  them,  which  is 
unreasonable,  onerous,  and  holding  him  responsible  for  inter- 
est at  the  rate  of  seven  per  cent.,  an  amount  which  could  be 
obtained  only  by  a  permanent  investment,  and  that  he  had  no 
right  to  make. 

The  referee  charged  the  defendant  with  certain  bonds 
amounting  to  $3,000,  of  which  he  had  given  no  account,  and 
disallowed  two  items  in  his  account,  $611  78  and  $101  26,  and, 
it  would  appear,  was  correct  in  so  doing.  He  allowed  him 
$2,662  for  the  household  furniture  charged  in  his  account,  as  it 
never  came  into  his  possession  ;  $70  42,  a  difference  of  interest 
erroneously  charged  in  his  inventory;  $525  32  for  another 
difference  of  interest  erroneously  charged  in  the  inventory ; 
$50  90,  also  erroneously  charged  in  the  same  way ;  and  $600  for 
bonds  to  which  he  was  entitled.  He  also  allowed  him  $1,170 
for  fees  paid  to  his  lawyer,  Van  Loon,  and  to  the  surrogate,  and 
for  money  paid  to  one  McTeath  for  watching  certain  property. 

He  disallowed  $12,669  24,  as  I  make  out  the  account  of  the 
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items,  which  is  charged  in  the  defendant's  accounts  under  the 
general  head  of  disbursements,  for  moneys  paid,  laid  out  and 
expended.  This  large  amount,  which  was  disallowed,  is  made 
up  of  $8,991  72,  paid  to  lawyers ;  $2,329  40,  to  J.  W.  Bell,  for 
printing ;  $10  to  a  clerk  for  serving  subpo3nas  ;  and  $1,338  02, 
paid  to  the  surrogate  by  the  order  of  the  board  of  supervisors. 

The  items  of  this  large  amount  were  disallowed,  not  upon 
the  ground  that  they  were  wrongfully  paid  by  him  as  collector, 
but  because  the  referee  felt  himself  restricted  by  the  words  of 
the  decree  to  the  allowance  only  of  moneys  laid  out  and  ex- 
pended in  good  faith,  in  collecting,  preserving  and  protecting 
the  property,  and  no  one  of  these  payments  or  expenditures 
came  literally  within  this  restriction.  I  do  not  suppose  that 
Judge  Barrett  meant  by  the  use  of  these  words  to  deprive  the 
defendant  of  any  allowance,  where  the  payment  or  expenditure 
was  rightfully  made,  that  is  where  it  was  one  which  would  be 
equitably  and  justly  allowed  to  a  collector  by  a  court  of  equity 
in  the  settlement  of  his  accounts ;  or  if  he  did,  the  general  term 
may,  upon  the  appeal  from  the  judgment  entered  upon  the 
referee's  report,  which  is  the  final  decree  or  judgment,  review 
and  correct  any  error  or  mistake  in  the  interlocutory  judgment 
in  this  respect,  if  it  is  connected  with  and  essential  to  the  ren- 
dering of  a  proper  final  judgment  in  the  case  {Atkinson  v. 
Manks,  1  Cow.  691 ;  Le  Guen  v.  Gouverneur,  1  Johns.  Cases, 
499 ;  Kane  v.  Whitticlc,  8  Wend.  235  ;  Bank  of  Orange  v. 
Fink,  7  Paige,  87;  Cowles  v.  Cowles,  9  How.  Pr.  361  ;  Hum- 
phrey v.  Chamberlain,  11  K  Y.  274,  276;  Van  Sant  Eq.  P. 
657,  658,  665,  666 ;  1  Barb.  Ch.  Pr.  2d  ed.  386,  387,  and  note  9). 
An  exception  was  taken  to  the  decision  of  the  judge  referring 
the  matters  to  a  referee,  and  directing  the  defendant  to  account 
before  him.  This  was  not  an  exception  to  the  limitation  im- 
posed upon  the  accounting  by  the  words  of  the  interlocutory 
decree,  but  an  exception  generally  to  a  reference  and  an  ac- 
counting, so  that  the  effect  of  the  decree  in  so  limiting  it,  if  it 
had  that  effect,  did  not  come  under  review  upon  the  appeal 
from  the  interlocutory  order,  as  no  exception  was  taken  raising 
it.  "We  are  not  embarrassed  therefore  by  any  previous  decision 
on  that  point  in  the  general  term,  and  are  free  to  hold,  from 
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the  nature  of  the  action,  the  issues  raised  by  the  answer  to  the 
complaint,  the  findings  of  the  judge  upon  the  facts  and  upon 
the  law,  what  was  the  nature  of  the  accounting  to  which  the 
plaintiff  was  entitled,  and  the  defendant  was  bound  to  make 
before  the  referee.  The  referee  is  not  to  be  blamed  for  giving 
the  construction  which  he  did  to  the  words  used  in  that  part  of 
the  interlocutory  judgment  ordering  an  accounting ;  for  from 
the  peculiar  phraseology  used,  it  was  probably  more  advisable 
on  his  part  to  leave  it  to  the  court  upon  this  review  of  the  judg- 
ment entered  upon  his  report,  to  correct  any  error  or  mistake 
in  directing  the  mode  of  accounting.  The  matter  litigated 
under  the  pleadings  before  Judge  Barrett,  were  not  what  cred- 
its the  defendant  was  entitled  to,  but  whether  the  proceedings 
before  the  surrogate  were  a  bar  to  this  action.  The  defendant's 
account  embracing  the  inventory  of  the  property  he  had  re- 
ceived, and  the  charges  and  disbursements  against  it,  was  in  evi- 
dence only  as  an  admission  of  what  he  had  received,  and  as  a 
part  of  the  proceedings  before  the  surrogate,  and  there  was 
nothing  in  the  evidence  relating  to  any  particular  item  or  rais- 
ing the  question  as  to  what  credits  the  defendant  was  or  was 
not  entitled  to.  The  judgment  was  that  this  action  for  an  ac- 
counting was  well  brought;  that  the  proceedings  before  the 
surrogate  did  not  constitute  an  accounting,  and  were  no  bar  to 
the  action ;  and  that  the  defendant  should  account  before  the 
referee  for  the  property  and  effects  of  the  estate  which  had 
corne  into  his  hands  as  collector  or  special  administrator,  and 
which  accounting  necessarily  implied  the  allowance  of  all  proper 
credits  for  sums  rightfully  paid,  or  money  properly  expended, 
and  what  credits  should  or  should  not  be  allowed,  necessarily 
depended  upon  such  evidence  as  was  given  before  the  referee 
in  respect  to  each  item  which  the  defendant  claimed  to  have  al- 
lowed to  him.  Under  the  views  of  the  referee,  as  indicated  by  his 
finding,  a  large  amount,  to  which  otherwise  the  defendant  might 
be  entitled  as  a  payment  or  proper  expenditure  made,  was 
cut  off  in  consequence  of  the  limitation  which  the  referee  as- 
sumed was  imposed  in  the  accounting.  The  question  therefore 
arises,  whether  the  defendant  should  have  been  allowed  for  the 
payments  and  disbursements  which  were  excluded,  to  the  extent 
of  $12,669  84. 
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Of  this  amount,  the  defendant  paid  $8,991  72  for  lawyers' 
fees.  $800  of  this  amount  was  paid  to  Hull  &  Childe,  lawyers, 
employed  by  him,  after  the  decease  of  the  lawyer  he  had  pre- 
viously employed,  Yan  Loon,  though  for  what  particular  serv- 
ices, unless  it  was  appearing  for  him  in  the  proceedings  before 
the  surrogate,  under  the  accounting  carried  on  after  the  admin- 
istratrix had  served  a  notice  that  she  discontinued  that  proceed- 
ing, was  not  shown.  This  $800,  therefore,  so  far  as  we  can  in- 
fer, was  not  for  services  with  which  the  estate  should  be 
charged,  and  was,  therefore,  properly  disallowed  (JBurtis  v. 
Dodge,  1  Barb.  Ch.  77 ;  Wilcox  v.  Smith,  26  Barb.  316  ;  Bay  v. 
Van  Hook,  9  How.  Pr.  427 ;  Isenhart  v.  Brown,  2  Edw.  Ch. 
341).  $8,191  72  of  this  amount  was,  however,  paid  by  the  de- 
fendant to  the  administratrix's  lawyers  for  their  services  in  pro- 
ceedings in  the  surrogate's  court,  or  in  the  Supreme  Court, 
which  resulted  in  a  judgment  in  the  latter  court,  finally  estab- 
lishing Mrs.  Christie's  right  to  the  administration.  It  was  paid 
under  an  order  of  Justice  Geo.  E.  Barnard,  upon  a  motion  in  the 
Supreme  Court,  by  the  administratrix's  lawyers,  for  an  allowance 
for  their  services,  and  which  motion  was  resisted  by  the  late 
Judge  Bradford,  as  counsel  for  the  respondents  in  the  appellate 
proceedings.  The  motion  was  not  only  granted  by  Justice  Bar- 
nard, but  he  ordered  the  defendant,  as  collector,  to  pay  the 
amounts  thus  allowed,  to  the  lawyers,  whom  he  declared  to  be 
entitled  to  it,  out  of  the  moneys  in  the  defendant's  hands,  and 
this  large  amount  was  paid  by  the  defendant,  as  he  claimed,  in 
obedience  to  the  order  served  upon  him. 

When  the  final  decision  was  made,  by  which  it  was  held  that 
the  administratrix  was  entitled  to  the  administration,  does  not 
distinctly  appear.  It  is  alleged  in  the  complaint  that  the  con- 
test was  finally  decided  in  December,  1866,  and  that  the  final 
decree  was  entered  in  the  Supreme  Court  on  the  12th  day  of 
January,  1867. 

The  order  made  by  Justice  Barnard  for  the  allowances  was 
made  previously,  on  the  12th  of  May,  1866,  and  probably  after 
some  opinion  or  order  indicating  or  declaring  the  final  decision 
of  the  court,  which  is  inferable  from  the  testimony  of  J.  Kepler 
Smith,  that  it  was  his  impression  that  the  decision  was  made  in 
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April,  1866.  If  made  before  the  final  decision,  then,  according 
to  a  decision  of  the  general  term  of  the  same  court,  In  the  Matter 
of  Parish  (29  Barb.  627),  as  an  order  for  the  payment  of  allow- 
ances out  of  the  funds  in  the  hands  of  the  collector,  it  was  im- 
proper, it  being  held,  in  that  case,  that  the  contestants,  either  for 
or  against  a  will,  have  no  claim  to  be  paid  out  of  the  estate,  un- 
til the  final  decision  is  made,  so  as  to  take  the  property  out  of 
the  hands  of  the  special  collector.  It  may  be,  however,  for  all 
that  it  appears  in  this  case,  that  the  final  decision  had,  in  fact, 
been  made,  although  not  formally  entered  up  as  a  final  decree 
or  judgment,  and,  unless  the  facts  were  before  it,  it  would  be 
impossible  for  this  court  to  say  whether  these  allowances  were 
properly  made  or  not.  All  inquiry  on  that  head,  before  the  ref- 
eree, was  practically  cut  oif  under  his  view  of  the  limitation  in 
the  decree  for  the  accounting,  and  the  effect  of  his  judgment  is 
that  this  large  sum  of  money,  $8,191  72,  paid  by  the  defendant, 
under  this  order,  to  the  lawyers  of  the  administratrix,  is  imposed 
upon  him  as  an  amount  due  by  him  to  the  estate,  which,  by  the 
accounting,  he  is  required  to  pay  over,  or  a  judgment  will  be  en- 
tered against  him  for  that  sum,  with  such  other  amounts  as  may 
be  due  by  him. 

The  order  of  Justice  Barnard  allowed  the  following  sums  to 
the  administratrix's  lawyers :  Samuel  Jones,  $3,191  72 ;  J. 
Kessler  Smith,  $2,500 ;  B.  J.  Blankman,  $2,500,  and  to  the 
respondents  on  the  appeals,  he  allowed  to  A.  W.  Bradford, 
$2,500 ;  Thomas  E.  Stewart,  $1,000,  and  to  Paris  G.  Clarke, 
$1,000.  Neither  Bradford,  Stewart  nor  Clarke  availed  them- 
selves of  this  allowance,  but  the  three  lawyers  of  the  adminis- 
tratrix, Jones,  Smith  and  Blankman,  did,  and  to  them  the  de- 
fendant paid  $8,191  72,  as  directed  by  the  order,  and  produced 
their  receipts  in  acknowledgment  thereof,  upon  the  accounting. 
This  order  of  Justice  Barnard  would  seem  to  have  been  an  ex- 
traordinary one,  for  by  it  he  disposed  of  more  than  half  of  the 
personal  estate  of  the  intestate,  in  allowances  to  the  lawyers 
engaged  in  the  contest,  in  which  the  administratrix  ultimately 
prevailed.  To  my  mind  it  appears  to  have  been  an  erroneous 
allowance  for  professional  services  in  such  a  case,  but  I  am  per- 
haps influenced  by  the  circumstance  that  I  know  more  about 
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that  case  than  appears  in  the  present  action,  as  the  proceedings 
relating  to  Christy's  estate  were  carried  on  before  and  partially 
heard  by  me,  while  acting  temporarily  as  surrogate  upon  the 
death  of  Surrogate  West,  and  because  the  matter  has  been  be- 
fore me  in  other  forms  in  this  court.  This,  together  with  the 
fact  that  some,  at  least,  of  the  lawyers  to  whom  these  large 
sums  were  paid,  were  of  little  professional  standing  and  of  very 
limited  legal  ability,  has  left  a  most  unfavorable  impression 
upon  my  mind  of  the  allowance  of  this  large  sum  of  money  by 
a  judge  whose  judicial  conduct  was  then  a  matter  of  great  pub- 
lic complaint,  and  who  was  subsequently  impeached  and  re- 
moved from  office.  There  is,  however,  nothing  in  the  evidence 
in  this  case  to  warrant  the  conclusion  that  the  defendant  was 
in  any  way  accessory  to  the  procuring  of  this  order  of  allow- 
ance, or  that  he  did  anything  except  to  comply  with  the  order 
and  pay  the  money.  All  that  appears  in  the  case,  is  that  he 
paid  the  money  in  compliance  with  an  order  directing  him  to 
do  so,  by  a  judge  of  the  Supreme  Court.  He  may  have  paid  it 
in  entire  good  faith.  If  he  did  so,  and  there  is  nothing  in  the 
case  to  warrant  any  conclusion  to  the  contrary,  the  question 
arises  whether  he  is  entitled  to  have  it  credited,  or  whether  it 
is  to  be  imposed  upon  him  as  a  pecuniary  loss.  I  am  not  pre- 
pared to  hold  that  such  is  and  must  be  the  effect  of  this  dis- 
bursement of  this  large  sum.  It  has  gone  into  the  hands  of  the 
lawyers  of  the  administratrix  for  their  services,  in  a  litigation 
by  which  her  right  to  the  administration  was  established ;  serv- 
ices which  either  had  to  be  paid  for  personally  by  her,  or  out 
of  the  estate  which  came  into  her  hands. 

As  this  report  will  have  to  be  set  aside,  in  my  judgment, 
under  any  circumstances,  the  settlement  connected  with  these 
payments  may  be  more  fully  inquired  into  upon  another  hear- 
ing, and  it  can  then  be  decided  whether  this  is  to  be  credited 
on  the  defendant's  account  or  not.  That  question  has  not  been 
passed  upon  by  the  referee,  as  he  disallowed  it,  not  because  it 
was  a  payment  which  was  unjustifiable  and  without  authority, 
but  because  it  was  not  made  in  collecting,  preserving  or  pro- 
tecting the  property.  Upon  another  hearing,  more  full  and  sat 
isfactory  evidence  may  be  given  of  everything  connected  with 
VOL.  VI.— 18 
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this  allowance  and  the  payment  of  it,  and  the  legal  question  in- 
volved can  then  be  disposed  of  upon  the  facts. 

The  next  item  disallowed  is  $2,339  40,  paid  by  the  defend- 
ant to  J.  Bell,  for  printing.  It  does  not  appear  distinctly  in 
the  case,  but  the  inference  is  that  it  was  paid  for  printing  the 
papers  used  in  the  surrogate's  court  and  in  the  Supreme  Court, 
in  the  litigation  referred  to.  To  me  it  appears  to  be  an  errone- 
ous charge  for  the  printing  requisite  or  used  in  such  a  proceed- 
ing. But  we  have  nothing  before  us  upon  this  appeal  to  show 
what  the  nature  of  that  litigation  was.  It  appears  to  have  ex- 
tended over  a  period  of  nearly  four  years,  involving  a  question 
whether  the  intestate  did  or  did  not  leave  a  will,  and  in  which 
the  letters  originally  granted  by  the  surrogate  to  the  administra- 
trix, Mrs.  Christy,  were  revoked  in  the  surrogate's  court,  and 
upon  appeal  to  the  Supreme  Court  the  surrogate's  decision  was 
reversed  and  the  administration  restored  to  Mrs.  Christy.  The 
testimony  may  have  been  very  voluminous,  and  there  may  have 
been  a  great  many  papers  and  documents  that  had  to  be  printed, 
so  as  to  necessitate  even  so  large  an  outlay  for  printing  as  the 
amount  paid  by  the  defendant.  It  may,  moreover,  have  been  a 
very  heavy  litigation,  demanding  a  great  deal  of  time  and  labor 
on  the  part  of  the  counsel  employed,  as  well  as  a  large  amount 
of  printing,  so  that  for  all  that  this  court  knows  judicially,  the 
large  allowance  made  to  the  lawyers  may  have  been  no  more 
than  an  adequate  compensation,  and  the  large  sum  paid  to  Bell 
may  have  been  for  printing  that  was  indispensable.  If  such 
were  the  fact,  it  may  be  shown,  at  least,  in  a  general  way,  upon 
the  rehearing. 

There  is  an  item  of  $1,338  02,  charged  in  the  defendant's 
account  as  cash  paid  to  the  surrogate  by  the  order  of  the  board 
of  supervisors,  on  June  2, 1865,  but  there  is  nothing  in  the  case 
to  show  how,  or  in  what  way  this  is  a  charge  upon  the  estate. 
If  nothing  more  than  this  is  shown  respecting  it  upon  the  re- 
hearing, it  cannot  be  allowed.  The  charge  of  $10  for  the 
service  of  subpO3nas  is  a  small  matter.  If  chargeable,  it  must  be 
shown  in  what  way  it  was  incurred. 

The  Supreme  Court,  in  the  proceedings  before  it  upon  appeal, 
had  authority,  when  the  final  decision  was  given  in  favor  of  the 
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administratrix,  to  order  that  the  costs,  expenses  and  reasonable 
counsel  fees  incurred  by  her  in  the  litigation,  should  be  paid 
out  of  the  estate  ( Young  v.  Brush,  28  N.  Y.  667  ;  Frith  v. 
Campbell,  53  Barb.  325  ;  Bradford  v.  Boudinot,  3  Wash.  C. 
C.  122  ;  Laws  of  1858,  ch.  314,  §  3),  and  the  personal  estate 
being  in  the  hands  of  a  collector,  it  was  in  the  power  of  the 
court  to  direct  how  to  pay  it,  and  if  he  has,  in  good  faith,  paid 
it  under  the  order  of  the  court,  it  is  a  matter  of  course  to  allow 
it  in  the  accounting  (Collins  v.  Hoxie,  9  Paige,  86,  87 ;  Hosack 
Rogers,  Id.  463  ;  The  Atfy  Gen.  v.  The  Mayor  of  Norwich,  2  M. 
&  C.  R.  406, 424  ;  Worrell  v.  Ilarford,  8  Yes.  8).  In  respect  to 
the  other  disbursements  and  payments  for  expenses  incurred  in 
that  litigation,  their  allowance  will  depend  upon  whether  they 
were  made  in  good  faith,  and  were  such  as  it  may  be  assumed  the 
court  would  order  to  be  paid  out  of  the  estate  ;  and  this  may  be 
applied  to  all  other  payments  or  disbursements  which  the  de- 
fendant seeks  to  be  allowed.  If  the  defendant,  without  the 
order  or  authority  of  the  court,  made  payments  or  disbursed 
moneys  which  ought  not  be  charged  upon  the  estate,  it  is  not 
for  him  to  complain,  as  he  could,  in  every  instance,  have  taken 
the  direction  of  the  court,  and  if  he  chose  to  act  upon  his  own 
responsibility,  he  does  so  at  the  peril  of  being  held  accountable, 
if  the  payment  or  disbursement  is  one  that  ought  not  to  be 
charged  upon  the  estate. 

As  there  must  be  another  accounting  in  the  matter,  and  as 
the  reversal  of  the  judgment  puts  an  end  to  the  reference  and 
will  require  the  appointment  of  a  new  referee,  I  think  it  should 
be  referred  to  a  referee  who  has  had  a  good  deal  of  practical 
experience  of  the  mode  of  accounting  in  equity.  Not  that  I 
wish  to  find  any  fault  with  the  capable  and  very  competent  ref- 
eree who  has  heretofore  acted,  and  who,  as  I  have  said,  had  a 
right  to  consider  himself  limited  by  the  peculiar  wording  of  the 
interlocutory  decree ;  but  because  it  will,  I  am  certain,  greatly 
facilitate  and  lessen  the  future  labor  of  the  court,  to  have  the 
whole  matter  of  the  accounting  gone  over  again  by  a  referee 
like  Judge  Mitchell  or  Judge  Ingraham,  or  Mr.  Bloomfield  or 
Mr.  Prichard,  where  we  can  have  the  benefit  of  a  large  prac- 
tical experience,  in  an  investigation  which  will  be  delicate,  and 
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require  a  great  deal  of  discrimination  as  well  as  knowledge  of 
the  methods,  rules  and  principles  that  apply  to  such  a  proceed- 
ing in  equity.  The  judgment  upon  the  report  of  the  referee 
should  be  reversed,  and  an  order  settled  by  one  of  the  judges  of 
the  general  term  before  whom  that  appeal  was  heard,  as  to  the 
future  mode  of  proceeding. 


ADOLPH  NEUENDORFF  against  ABRAHAM  DURYEA  AND  OTHERS. 

(Decided  December  31st,  1875.) 

An  act  prohibiting  theatrical  and  other  exhibitions  and  entertainments  in  the  city 
and  county  of  New  York,  on  Sunday,  which  was  entitled  "  An  act  to  preserve 
the  public  peace  and  order  on  the  first  day  of  the  week,  commonly  called  Sun- 
day ; "  Held,  not  to  embrace  more  than  one  subject,  and  that  that  was  sufficient- 
ly expressed  in  the  title,  as  required  by  the  Constitution. 

All  that  the  Constitution  requires  in  such  an  act  is,  that  the  subject  should  be 
reasonably  indicated  in  its  title.  It  is  not  necessary,  therefore,  to  express  in 
the  title  what  is  prohibited  by  the  act  on  that  day,  but  it  is  sufficient  if  what  is 
prohibited  comes  within  the  general  purpose  as  expressed  in  the  title,  nor  is  it 
necessary  that  the  title  should  disclose  that  the  statute  was  confined  in  its  oper- 
ation to  the  city  of  New  York. 

Durkee  v.  The  City  of  Janesville,  26  Wis.  697,  distinguished. 

APPEAL  by  plaintiff  from  a  judgment  of  this  court,  entered 
by  direction  of  Chief  Justice  CHARLES  P.  DALY,  overruling  a 
demurrer  to  the  answer  of  the  defendants. 

The  plaintiff",  who  is  a  theatrical  manager,  has  been  in  'the 
habit  of  giving  dramatic  and  other  entertainments  or  perform- 
ances, on  Sundays,  at  a  place  in  this  city  known  as  Terrace 
Garden.  The  board  of  commissioners  of  the  department  of 
police,  in  the  city  of  New  York,  made  an  order  forbidding  the 
giving  of  any  such  performances  on  that  day,  and  threatened  to 
arrest  the  plaintiff  and  the  artists  in  his  employ,  in  the  event  of 
a  violation  of  the  said  order.  The  plaintiff  thereupon  instituted 
this  action  against  the  defendants,  who  are  the  commissioners 
of  police  aforesaid,  the  superintendent  of  the  police  force,  and 
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one  of  the  captains  of  police  in  said  city,  for  the  purpose  of  re- 
straining them  from  enforcing  the  said  order,  and  from  inter- 
fering with  him  in  giving  such  entertainments  on  Sundays. 
The  defendants,  in  their  answer,  averred  that  the  commission- 
ers of  police  issued  the  mandate  in  question,  in  pursuance  of 
chapter  501  of  the  Laws  of  1860,  which  interdicts  such  exhibi- 
tions on  that  day.  To  this  answer  the  plaintiff  interposed  a 
demurrer.  The  demurrer  and  a  motion  to  continue  a  prelim- 
inary injunction  which  had  been  granted,  were  argued  together, 
and  the  injunction  vacated,  at  the  same  time  that  judgment  was 
ordered  on  the  demurrer.  The  following  opinion  was  delivered 
at  special  term  by 

CHARLES  P.  DALY,  Chief  Justice. — "  It  is  claimed  that  the 
act  is  unconstitutional,  because  it  is  a  local  act,  and  the  subject 
of  it  is  not,  as  the  Constitution  requires,  expressed  in  its  title. 
It  is  entitled  '  An  act  to  preserve  the  public  peace  and  order 
on  the  first  day  of  the  week,  commonly  called  Sunday,'  and  the 
subject  of  it  is  the  prohibition  of  public  theatrical  performances 
on  that  day  in  the  city  of  New  York.  A  statute  designed  to 
preserve  the  public  peace  and  order  upon  a  Sunday,  need  not, 
in  its  title,  express  what  is  prohibited  in  the  act  with  a  view  to 
that  end  ;  for  if  that  was  so,  everything  prohibited  would  have 
to  appear  in  or  be  expressed  by  the  title,  which  would  be  ab- 
surd. It  is  sufficient  if  what  is  forbidden  to  be  done  comes 
within  the  general  purpose  expressed  in  the  title — the  preserva- 
tion of  public  peace  and  order ;  and,  considering  this  to  be  the 
rule  of  interpretation,  how  can  this  court  declare  judicially  that 
the  prohibiting  of  public  theatrical  performances  in  this  city  on 
Sunday  does  not  and  cannot  in  any  way  conduce  to  the  preser- 
vation of  peace  and  order  upon  that  day  ?  It  is  argued  that  in 
the  majority  of  Christian  countries,  public  theatrical  perform- 
ances are  permitted  upon  Sunday ;  to  which  I  may  add  that  in 
many  or  most  of  those  countries,  after  a  certain  hour,  shops  are 
also  allowed  to  be  opened  and  all  servile  employments  carried 
on,  the  same  as  upon  any  other  day  of  the  week.  In  nearly  all 
the  States  of  this  Union,  however,  as  well  as  in  the  country 
from  which  our  institutions  are  derived,  no  such  practice  exists ; 
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for  Sunday  is  regarded  not  alone  as  a  day  of  religious  observ- 
ance, but  also  as  a  day  of  rest.  'It  is  a  mistake,'  says  Bishop, 
'  to  suppose  that  Sabbath  keeping  is  a  thing  merely  of  religious 
observance,  or  especially  a  tenet  of  some  particular  sect ; '  on 
the  contrary,  he  remarks,  '  the  setting  apart  by  the  whole  com- 
munity of  one  day  in  seven,  wherein  the  thoughts  of  men  and 
the  physical  activities  shall  be  turned  into  other  than  their  ac- 
custoined  channels,  is  a  thing  pertaining  as  much  to  the  law  of 
nature  as  is  the  intervening  of  the  nights  between  the  days ' 
(Bishop  on  Criminal  Law,  vol.  i,  section  946,  n.  5,  4th  ed.). 
"We  have  statutes  in  this  State,  forbidding  any  servile  laboring 
or  working  on  that  day,  excepting  works  of  necessity  or  charity, 
unless  done  by  those  who  keep  Saturday  as  their  Sabbath ;  for- 
bidding the  sale  of  goods,  wares  or  merchandise,  and  forbidding 
many  things  from  being  done  which  would  otherwise  be  harm- 
less, such  as  shooting,  hunting,  fishing,  etc.  (1  Revised  Statutes, 
pp.  675,  676),  and  like  statutes  exist  in  other  States  and  in 
Great  Britain. 

"By  long-established  usage,  moreover,  in  this  country  and  in 
Great  Britain,  the  theatres  have  been  closed  upon  Sundays,  a  cus- 
tom existing  so  long  and  so  universally  observed  as  to  dispense 
with  the  necessity  of  statutory  enactments,  until  one  or  more  the- 
atrical proprietors  in  this  city  undertook  to  disregard  it  some 
few  years  ago,  which  led  to  the  enactment  of  the  statute  in  ques- 
tion. The  quiet  and  order  upon  that  day  incident  to  the  shut- 
ting up  of  all  places  of  public  amusement,  the  absence  of  all 
traffic,  and  the  cessation  from  ordinary  work  and  labor,  are  in 
marked  contrast  with  the  mingled  pursuit  of  business  and  pleas- 
ure on  Sunday  in  many  of  the  cities  of  continental  Europe.  In 
those  cities,  when  the  morning  religious  service  is  over  in  the 
churches,  all  parties  are  free  to  work,  labor,  traffic  or  amuse 
themselves  as  they  think  proper;  but  in  our  cities  the  great 
bulk  of  the  community  attend  public  worship  not  only  in  the 
morning,  but  in  the  afternoon,  or  else  in  the  evening  ;  so  that 
by  a  very  large  class  the  day  is  observed  throughout  as  a  day  of 
religious  obligation  and  duty,  while  to  all  it  is  a  day  of  rest 
from  their  ordinary  employments,  and  if  they  make  it  so,  of 
quiet  and  repose.  It  is  this  well-known  feature  which  gives  to 
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the  Sunday  with  us  a  characteristic  element  of  order,  sufficiently 
distinguished  and  understood  to  indicate  generally  what  is  meant 
by  the  preservation  of  order  on  Sunday,  as  expressed  in  the  title 
to  this  act.  Previous  laws  have  forbidden  all  work  and  labor  on 
that  day  except  works  of  necessity  and  charity  ;  but  if  the  the- 
atres are  opened  for  the  giving  of  public  performances,  the 
actors  and  all  employed  in  giving  them  violate  the  statutes  for- 
bidding work  and  labor  on  Sunday,  and  an  element  of  order, 
which  it  was  the  design  of  these  statutes  to  maintain,  is  dis- 
turbed. There  is,  therefore,  a  feature  of  order,  which  is  pre- 
served by  keeping  the  theatres  closed  upon  Sunday,  and  that 
being  the  object  of  the  act,  it  is  expressed  by  the  title.  The 
objection  that  the  title  does  not  express  that  the  act  is  limited 
to  the  city  of  New  York  is  not  well  taken.  All  that  the  Con- 
stitution requires  is  that  if  the  act  be  a  local  act,  the  subject  of 
it  shall  be  expressed  in  its  title.  The  subject  of  the  act  is  dis- 
tinguishable from  its  local  operation,  and  it  is  the  fact  of  its  local 
operation,  ascertained  by  inspecting  the  body  of  the  act,  which 
renders  it  void,  if  the  provision  of  the  Constitution  has  not 
been  complied  with.  Judgment  must,  therefore,  be  rendered 
for  the  defendants.1' 

From  the  judgment  and  from  the  order  dissolving  the  in- 
junction, the  plaintiff  appealed. 

Henry  Wehle  and  Charles  Wehle,  for  appellants. 

E.  Delafidd  Smith  and  A .  Oakey  Hall,  for  respondents. 

LOEW,  J. — The  act  referred  to  prohibits  theatrical  and  other 
exhibitions  or  entertainments  on  Sunday,  within  the  city  and 
county  of  New  York.  The  constitutional  power  of  the  Legis- 
lature to  enact  laws  for  regulating  the  observance  of  the  Sab- 
bath, is  not  seriously  questioned.  Nor,  indeed,  could  it  very 
well  be,  for  on  two  different  occasions  have  our  courts  upheld 
the  very  act  now  under  consideration  as  a  valid  and  constitu- 
tional exercise  of  legislative  power  and  authority  (The  People 
v.  Hoym,  20  How.  76  ;  Lindenmuller  v.  The  People,  33  Barb. 
548).  In  the  last  named  case,  Judge  Allen,  in  rendering  the 
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decision  of  the  general  term  of  the  Supreme  Court,  delivered 
an  able  and  exhaustive  opinion,  which,  in  our  judgment,  is  con- 
clusive on  this  point. 

The  objection  raised,  and  mainly  relied  on  by  the  plaintiffs 
counsel,  in  this  case  is,  that  the  act  of  1860  is  in  violation  of 
section  16  of  article  3  of  the  Constitution,  which  declares  that 
"  no  private  or  local  bill  which  may  be  passed  by  the  Legislature 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title."  As  this  point  was  not  raised  in  either  of  the  two 
cases  alluded  to,  those  adjudications  do  not  touch  it,  and  we  are 
now,  for  the  first  time,  called  upon  to  pass  an  opinion  upon  it. 
The  act  in  question  is  undoubtedly  a  local  one,  and  thus  comes 
within  the  legislation  intended  to  be  regulated  by  the  constitu- 
tional provision  just  cited.  It  is  conceded  that  it  embraces  but 
one  subject,  namely,  the  prohibition  of  dramatic  and  other  per- 
formances in  the  city  of  New  York  on  Sundays.  It  is  claimed, 
however,  that  this  subject  is  not  expressed  in  the  title.  The 
question  therefore  arises,  does  the  title  of  the  act  conform  to 
the  requirement  of  the  Constitution  in  this  respect  ?  We  think 
it  does.  The  title  is,  "  An  act  to  preserve  the  public  peace  and 
order  on  the  first  day  of  the  week,  commonly  called  Sunday."' 
The  term  "preserve  "  means  "  to  keep,"  "  to  secure,"  "  to  up- 
hold," and  "public peace"  is  "public  tranquility,"  "that  quiet, 
order,  and  freedom  from  agitation  or  disturbance  which  is 
guaranteed  by  the  laws."  It  is  competent  to  the  Legislature  to 
determine  what  pastimes  or  amusements  have  a  tendency  to  in- 
terrupt public  tranquility,  and  cause  agitation  or  disturbance. 
They  may,  consequently,  with  a  view  to  securing  or  upholding 
tranquility,  quiet,  and  freedom  from  disturbance,  prohibit  such 
amusements  or  pastimes,  and '  thus  preserve  the  public  peace. 
That  which  one  may  consider  merely  innocent  amusement  or 
recreation,  another  would,  perhaps,  deem  highly  reprehensible, 
immoral,  and  pernicious.  Who  is  to  decide  between  the  two, 
if  not  the  law  makers  ?  It  is  their  province  to  declare  what 
recreations  or  diversions  are  harmless  and  innocent,  and  there- 
fore lawful,  and  what  amusements  operate  injuriously  upon 
others,  or  exert  a  baneful  influence  upon  the  community,  and 
thus  tend  to  a  breach  of  the  peace,  and  should  for  that  reason 
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be  prohibited.  And  if  the  Legislature,  in  their  wisdom,  come 
to  the  conclusion  that  certain  pastimes  or  amusements  are  hurt- 
ful or  injurious  to  others,  and  tend  to  disturb  the  peace  and 
tranquility  of  the  public,  the  courts  will  not  ordinarily,  even  if 
they  have  the  power  to  do  so,  which  may  be  questionable,  eit  in 
review  of  the  judgment  and  discretion  exercised  by  the  law- 
making  power.  In  the  present  instance,  the  Legislature,  judg- 
ing from  the  title  of  the  act,  evidently  regarded  the  giving  of 
theatrical  and  other  performances  in  the  city  of  New  York  on 
Sunday  as  vicious,  subversive  of  the  public1  welfare,  and  tending 
to  disturb  the  public  peace ;  and  we  are  unable  to  say  judicially 
that  such  cannot  possibly  be  the  case.  As  Mr.  Justice  Allen 
very  pertinently  observes,  in  Lindenmuller  v.  The  People 
(supra) :  "  The  gathering  of  a  crowd  on  a  Sunday  at  a  theatre, 
with  its  drinking  saloons,  and  its  usual,  if  not  necessary  facili- 
ties for  and  inducements  to  licentiousness  and  other  kindred 
vices,  the  Legislature  might  well  say  was  not  consistent  with  the 
peace,  good  order,  and  safety  of  the  city." 

Again,  the  word  "  order"  signifies  "  proper  state  or  condi- 
tion," "  established  or  settled  mode  of  proceeding."  To  "pre- 
serve order"  therefore,  means  to  keep  or  secure  the  proper 
state,  or  condition,  or  established  mode  of  proceeding.  Now, 
by  the  Revised  Statutes,  all  work  and  labor  on  Sunday,  except 
works  of  necessity  and  charity,  are  forbidden  under  the  penalty 
of  one  dollar  for  each  offense  (1  R.  S.  676,  §  TO).  Thus,  the 
established  mode  of  proceeding  for  a  good  and  law-abiding 
citizen  is  to  refrain  from  all  work  and  labor  on  Sunday.  If  he 
does  that,  he  may  be  said  to  be  in  a  proper  state  or  condition, 
so  far  as  the  statute  is  concerned.  But  actors  and  others  en- 
gaged in  giving  theatrical  and  other  exhibitions,  violate  this 
provision  of  the  Revised  Statutes.  Hence  it  was  the  design  of 
the  Legislature,  in  enacting  the  act  of  1860,  to  cause  the  persons 
engaged  in  the  performances  mentioned  therein  to  adhere  to 
the  established  mode  of  proceeding,  and  thus  uphold  or  secure 
the  proper  state  or  condition,  or,  in  other  words,  "preserve 
order"  And  they  seek  to  accomplish  this  purpose  by  increas- 
ing the  penalty  for  the  doing  of  any  of  the  prohibited  acts 
from  one  dollar  to  five  hundred  dollars  :  and  moreover  declar- 
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ing  that  the  offending  party  shall,  in  addition,  be  guilty  of  a 
misdemeanor. 

It  will  thus  be  seen  that  the  words  "  to  preserve  the  public 
peace  and  order,"  &c.,  in  the  title  of  the  act  of  1860,  properly 
express  its  object.  It  is  not  necessary  that  the  title  of  an  act 
should  declare  the  subject  thereof  in  the  most  apt  and  ex- 
pressive language  that  could  be  chosen.  If  the  subject  of  the 
act  is  honestly  and  reasonably  indicated  by  its  title,  the  consti- 
tutional requirement  will  be  fully  complied  with.  Says  Chief 
Justice  Church  (In  re  Mayer,  50  K  Y.  506) :  "  The  Constitu- 
tion does  not  require  that  the  title  of  an  act  should  be  the  most 
exact  expression  of  the  subject  which  could  be  invented.  It  is 
enough  if  it  fairly  and  reasonably  announces  the  subject  of  the 
act."  The  same  learned  jurist,  in  the  case  of  The  People  v. 
Briggs  (Id.  558),  remarks  :  "  It  is  not  requisite  that  the  most 
expressive  title  should  be  adopted,  nor  should  courts  criticise  too 
rigidly  the  details  of  a  bill  to  find  extraneous  matter."  In  the 
last-mentioned  case,  the  title  of  the  act,  the  constitutionality  of 
which  was  questioned,  was  "  An  act  to  amend  the  several  acts  in 
relation  to  the  city  of  Rochester.".  It  was  claimed  by  the  ap- 
pellants that  it  contained  several  independent  subjects  not  men- 
tioned in  the  title.  The  court,  however,  only  considered  the 
two  principal  points  relied  on.  One  was  that  the  act  authorized 
the  water  commissioners  of  the  city  of  Rochester  to  contract 
with  the  trustees  of  adjacent  villages  through  which  the  water 
might  be  conducted  to  the  city,  to  supply  such  villages  with 
water,  and  conferred  authority  on  the  said  trustees,  in  case  they 
made  any  such  contract,  to  levy  and  collect  the  annual  expense 
of  the  same  with  the  regular  annual  tax  of  the  village.  The 
other  was  that  the  city  railroad  was  authorized  to  lay  its  tracks 
under  the  direction  of  the  municipal  authorities,  on  either  side 
of  Lake  avenue,  instead  of  the  center  thereof.  But  a  majority 
of  the  court  were  of  the  opinion  that  the  act  was  constitutional, 
and  that  the  defendants  had  a  valid  title  to  the  office  of  the 
commissioners  of  public  works,  to  which  they  had  been  ap- 
pointed in  pursuance  of  the  provisions  of  the  said  act.  So, 
also,  with  respect  to  the  police  justices'  act  (Laws  of  1873,  ch. 
538).  It  directed  the  way  and  manner  in  which  the  police  jus- 
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tices  in  the  city  of  New  York,  and  their  clerks,  should  perform 
their  respective  duties,  and  provided  for  the  orderly  and  proper 
administration  of  justice  in  the  said  courts.  It  also  legislated 
the  then  existing  police  justices,  police  court  clerks,  stenograph- 
ers and  other  officials  out  of  office.  The  act  was  entitled  "  An 
act  to  secure  better  administration  in  the  police  courts  of  the 
city  of  New  York."  This  title  did  not  in  terms  indicate  that 
the  ten  police  justices  then  in  office  were  to  be  ousted,  and  an 
equal  number  of  other  persons  appointed  in  their  places.  The 
court  of  last  resort,  nevertheless,  held  that  the  act  was  constitu- 
tional and  valid,  and  that  the  new  appointees  were  lawfully  en- 
titled to  the  offices  held  by  them.  The  court  say  that  every 
provision  which  had  a  tendency  to  secure  better  administration 
in  these  courts,  and  which  the  law  makers  in  their  wisdom 
might  deem  necessary  or  pertinent  to  accomplish  the  object, 
could  legitimately  be  put  in  the  act  (Zii  re  Wenzler  v.  The 
People,  Ct.  of  Appeals,  MSS.  Op.). 

But  it  is  said  that  the  title  should  have  disclosed  that  the  act 
is  confined  in  its  operation  to  the  city  of  New  York,  and  that 
this  omission  is  fatal  to  its  validity.  The  case  of  Durkee  v.  The 
City  of  Janesville  (26  Wis.  69 7),  is  cited  in  support  of  this 
proposition.  The  title  of  the  act  in  that  case  was  "  An  act  to 
legalize  and  authorize  the  assessment  of  street  improvements 
and  assessments."  But  inasmuch  as  its  sole  object  was  to  legal- 
ize certain  proceedings  of  the  common  council  of  the  city  of 
Janesville,  relative  to  assessments,  the  Supreme  Court  of  Wis- 
consin held  that  it  was  repugnant  to  a  constitutional  provision 
of  that  State,  similar  to  the  one  contained  in  our  own  Constitu- 
tion, and  was  therefore  void.  Although  at  first  view  this  case 
would  seem  to  be  decisive  of  the  one  under  consideration,  yet 
we  think  that  on  reflection  it  will  be  seen  that  it  materially  dif- 
fers from  the  latter,  and  does  not  aid  the  plaintiff.  One  of  the 
objects  of  the  provision  of  the  Constitution  referred  to,  is  to  ap- 
prise the  members  of  the  Legislature  and  the  public,  of  the  sub- 
ject of  the  provisions  of  a  local  bill  by  a  mere  inspection  of  its 
title,  so  as  to  guard  against  fraud,  misapprehension  or  mistake 
in  its  passage  (The  People  v.  Briggs,  supra).  Now  the  title 
of  the  act  passed  by  the  "Wisconsin  Legislature,  did  not  indicate 
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its  object.  As  the  court  very  properly  say,  "  No  one  reading 
this  title  would  for  a  moment  suppose  that  the  sole  purpose  of 
the  law  was  to  legalize  the  proceedings  of  the  common  council 
of  the  city  of  Janesville  in  making  these  special  assessments." 
Nor  is  there  anything  in  this  title  from  which  any  one  would 
or  could  infer  that  the  act  was  intended  to  legalize  or  validate 
all  the  assessments  which  had  been  laid  throughout  the  entire 
State,  and  that,  consequently,  it  was  also  applicable  to  those 
which  had  been  made  in  Janesville.  There  was,  therefore,  ab- 
solutely nothing  in  the  title  which  indicated  either  to  the  Leg- 
islature or  the  residents  of  Janesville,  that  the  provisions  of  the 
act  had  any  reference  whatever  to  that  city.  In  the  'case  at  bar, 
on  the  other  hand,  a  person  on  perusing  the  title  would,  we 
think,  at  once  conclude  that  the  act  was  a  general  one  for  the 
better  observance  of  the  Sabbath  throughout  the  whole  State. 
Indeed,  the  learned  counsel  for  the  plaintiff  expressly  concede 
this  in  their  points.  Now,  the  whole  necessarily  includes  all 
its  component  parts,  and  the  greater,  of  course,  comprehends 
the  lesser.  So  that,  although  the  title  does  not  in  terms  refer 
to  the  city  of  New  York,  it  nevertheless  indicates  that  the  sub- 
ject-matter of  the  act  relates  to  that  city.  Hence  members  of 
the  Legislature  and  residents  of  the  city  of  New  York  had 
notice  that  the  provisions  of  the  act  would  affect  the  latter  and 
could  have  opposed  its  passage  if  they  had  seen  fit  to  do  so. 
The  title  of  the  act,  therefore,  did  not  and  could  not  mislead  or 
deceive  any  one.  Moreover,  a  solemn  act  of  the  Legislature 
should  not  be  declared  unconstitutional  and  set  aside  by  the 
courts  on  slight  grounds.  In  the  language  of  Chief  Justice 
Church  ( The  People  v.  J3riggs,  supra),  "  every  presumption  is 
in  favor  of  the  validity  of  legislative  acts,  and  they  are  to  be 
upheld,  unless  there  is  a  substantial  departure  from  the  organic 
law." 

It  results,  from  what  has  been  said,  that  the  act  in  question 
cannot  fairly  be  said  to  be  inconsistent  with  or  in  contravention 
of  the  clause  of  the  Constitution  referred  to,  and  that  the  judg- 
ment and  order  appealed  from  should  be  affirmed,  with  costs. 

JOSEPH  F.  DALY,  J. — The  act  of  the  Legislature  entitled 
"  An  act  to  preserve  the  public  peace  and  order  on  the  first  day 
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of  the  week,  commonly  called  Sunday  "  (Laws  of  1860,  ch. 
501),  which  prohibits  public  theatrical  performances  on  Sunday 
in  the  city  of  New  York,  is  not  within  the  letter  or  the  spirit 
of  the  constitutional  provision  that  "  no  private  or  local  bill 
which  may  be  passed  by  the  Legislature  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title  (Const,  art. 
3,  sec.  16).  Amusements  salutary  or  harmless  in  themselves, 
of  a  public  character  and  attracting  crowds  of  persons,  may  not 
comport  with  the  order  necessary  to  the  due  observance  of  the 
Sabbath.  It  is  for  the  Legislature,  representing  the  people,  to 
define  and  establish  regulations  for  Sunday  in  matters  of  public 
amusement  and  recreation  as  well  as  matters  of  business.  The 
public  selling  of  merchandise  is  prohibited  by  law  on  that  day, 
as  well  as  the  service  and  execution  of  civil  process,  hunting, 
fishing  and  other  sports  and  pastimes  (1  E-.  S.  675,  676).  And 
so  might  public  ball  playing,  regattas,  and  all  other  recreations 
calculated  to  attract  crowds  or  to  interfere  in  any  manner  with 
that  peace  and  quiet  which  in  this  State  it  has  always  been  the 
aim  of  the  Legislature  to  preserve  on  that  day.  Although  a 
theatre  is  as  much  the  private  premises  of  the  proprietors  as  a 
store  is  of  the  merchant,  it  is  certainly  a  place  of  resort  for  the 
public,  and  as  much  within  the  scope  of  the  legislative  regula- 
tion on  Sunday  as  the  business  of  selling  merchandise.  There 
can  be  no  limit  to  legislative  influence  with  public  recreations 
and  business  on  Sundays,  if  the  power  of  the  Legislature  to 
make  provision  for  the  observance  of  Sunday  is  admitted,  and 
the  latter  is  not  questioned.  All  such  enactments  are  proper  in 
a  single  act  "  for  the  preservation  of  public  peace  and  order  " 
on  that  day  ;  otherwise  the  act  could  be  no  more  than  a  general 
repetition  in  words  of  its  title,  and  the  citizen  would  receive 
from  it  no  information  as  to  what  he  might  or  might  not  law- 
fully engage  in,  and  the  public  officers  would  either  be  left  to 
the  arbitrary  exercise  of  discretion  in  carrying  out  its  provis- 
ions, or  be  powerless  to  effect  the  end  it  was  intended  to  accom- 
plish. The  numerous  decisions  of  this  State  on  the  constitu- 
tional provisions  above  cited  are  directly  in  point  (In  re 
Mayer,  50  N.  Y.  506 ;  People  ex  rel.  City  of  Rochester  v. 
Briggs,  50  N.  Y.  553  ;  Sun  Mutual  Ins.  Co.  v.  The  Mayor,  8 
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N.  Y.  253 ;  Williams  v.  The  People,  24  N.  Y.  406 ;  Sullivan 
v.  The  Mayor,  53  K  Y.  652  ;  Matter  of  Volkening,  52  N.  Y. 
650  [in  memoranda]  ;  In  re  Wentzel  v.  The  People,  in  error, 
Ct.  App.  Nov.  1874). 

The  judgment  and  order  appealed  from  should  be  affirmed. 

LARREMORE,  J.,  concurred. 
Ordered  accordingly. 


DANIEL  GILLESPIE  against  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY or  THE  CITY  OF  NEW  YORK. 

(Decided  December  31st,  1875.) 

Under  the  power  conferred  on  the  commissioners  of  taxes  and  assessments  of  the 
county  of  New  York,  by  L.  1869,  ch.  898,  §  2,  "  from  time  to  time  to  appoint 
and  fix  the  compensations  of  such  clerks  and  employees  as  they  may  deem  es- 
sential to  the  effective  discharge  of  the  duties  of  the  department,"  the  appoint- 
ment of  a  clerk  at  a  fixed  salary  per  annum,  constitutes  no  fixed  or  definite 
employment  of  such  person  as  clerk  for  the  then  current  year  or  any  other 
specific  period,  and  he  may  at  any  time  be  removed  by  the  appointing  power. 
Per  ROBINSON,  J. 

The  authority  vested  in  the  commissioners  to  appoint  and  fix  the  rate  of  compen- 
sation of  clerks  and  employees,  imposes  upon  them  the  duty  not  only  of  ap- 
pointing and  removing  such  appointees  whenever  they  deem  proper,  but  also 
from  time  to  time,  of  altering  and  again  fixing  the  rate  of  compensation  as  in 
the  judgment  of  the  commissioners  the  public  interest  requires,  and  their  en- 
gagement and  employment  of  a  clerk  is  subordinate  to  the  exercise  of  such 
discretion  and  judgment,  which  cannot  be  legally  surrendered  or  abridged  by 
contract  with  any  clerk  or  employee,  or  upon  any  agreement  in  relation 
thereto,  except  as  to  the  rate  of  compensation  agreed  upon  for  services  actually 
performed.  Per  ROBINSON,  J. 

The  plaintiff  having  been  appointed  a  clerk  in  the  tax  office,  by  the  commissioners, 
and  his  salary  fixed  at  $3,000  per  annum,  was  paid  at  that  rate  up  to  January 
1st,  1872,  and  thereafter  continued  to  act  as  such  clerk,  without  any  payment 
being  made  to  him  on  account  of  his  salary,  up  to  some  time  prior  to  April, 
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1872,  when  he  was  notified  that,  owing  to  a  reduction  in  the  appropriations  for 
the  current  year,  the  amount  of  his  salary  would  remain  undetermined  until 
further  action  of  the  commissioners.  The  plaintiff  continued  in  the  employ- 
ment, and  was  afterwards  notified  that  his  salary  had  been  reduced  to  $2,000 
per  annum,  to  commence  January  1st,  1872,  and  in  April,  1872,  he  was  paid  his 
salary  for  January,  February,  and  March,  1872,  at  that  rate,  and  gave  a  receipt 
"  in  full "  therefor.  Held,  that  the  plaintiff,  by  his  continuance  in  the  employ- 
ment after  notice  that  his  salary  would  remain  undetermined  until  further 
action,  signified  his  acceptance  of  the  salary  that  might  be  fixed  for  him  by  the 
commissioners,  and  could  not  claim  more  than  they  might  thereafter  allow 
him. 

APPEAL  by  plaintiff  from  a  judgment  of  this  court  entered 
on  the  decision  of  Judge  ROBINSON  dismissing  the  complaint, 
after  a  trial  before  him  without  a  jury. 

The  action  was  brought  to  recover  a  balance  of  salary  due 
the  plaintiff  as  clerk  to  the  commissioners  of  taxes  and  assess- 
ments. 

The  facts  are  fully  stated  in  the  following  opinion,  which 
was  delivered  at  special  term  by 

ROBINSON,  J. — The  legal  responsibility  of  the  defendant  for 
any  valid  claim  of  the  plaintiff  against  the  county  is  not  ques- 
tioned under -the  provisions  of  chapter  898  of  the  Laws  of  1869. 
He  was  appointed  by  the  commissioners  of  taxes  and  assessments 
a  clerk  in  the  tax  office,  and  continued  to  act  as  such  from  De- 
cember, 1869,  till  July  24th,  18T3.  By  section  2  of  that  act  such 
commissioners  were  authorized,  "  from  time  to  time,  to  appoint 
and  fix  the  compensation  of  such  clerks  and  employees  as  they 
might  deem  essential  to  the  effective  discharge  of  the  duties  of 
said  department." 

By  resolution  passed  in  December,  1869,  they  fixed  the  salary 
of  such  a  clerk  at  $3,000  per  annum,  and  plaintiff  having  been 
duly  appointed  to  that  position,  received  payment  of  a  salary  at 
that  rate,  until  January  1st,  1872.  He  continued  to  perform 
the  duties  of  such  clerk  in  the  tax  office  until  July  24th,  1873, 
when  he  was  discharged  by  the  officers  of  the  department  of 
taxes,  established  by  the  act  of  1873,  ch.  335,  §  26,  exercising 
the  powers  conferred  by  §  86. 

The  commissioners  of  taxes,  by  resolution  passed  in  December, 
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1869,  had  fixed  the  salary  of  Such  a  clerk  at  $3,000  per  annum, 
and  plaintiff  was  paid  for  his  services  monthly,  at  that  rate, 
until  January  1st,  1872.  No  payment  was  made  him  for  his 
services  rendered  during  the  months  of  January,  February,  and 
March,  1872,  until  in  April  of  that  year,  when  for  those  three 
months  he  was  paid  for  his  services  $500.  The  change  in  such 
rate  of  compensation  is  claimed  by  the  defendant  to  have  reg- 
ularly occurred  as  follows : 

On  the  29th  of  February,  1872,  plaintiff  was  notified  by  the 
commissioners  that  the  board  of  apportionment  and  audit,  act- 
ing under  the  provisions  of  chapters  9  and  29  of  the  Laws  of 
1872,  had  so  materially  reduced  the  appropriations  for  the 
months  of  January,  February,  March  and  April  of  that  year, 
that  until  further  action,  the  rate  of  compensation  for  his  serv- 
ices would  remain  undetermined. 

By  resolution  passed  by  said  board  of  commissioners  on  the 
29th  day  of  March,  1872,  they  reduced  plaintiff's  salary,  "from 
January,  1872,  to  $2,000  per  annum,"  and  on  the  6th  of  April, 
1872,  he  was  paid  at  that  rate,  $500  for  the  past  three  months 
salary,  for  which  he  gave  a  receipt  as  "  in  full "  therefor.  He 
was  thereafter  paid  monthly  at  the  same  rate,  and  gave  corre- 
sponding receipts  therefor,  as  in  full  payment  for  his  compen- 
sation on  salary  up  to  June  1st,  1873. 

Under  the  provisions  of  the  new  city  charter,  entitled  "  An 
act  to  reorganize  the  local  government  of  the  city  of  New 
York,"  ch.  335  of  the  Laws  of  1873,  and  by  §  26,  a  depart- 
ment of  taxes  and  assessments  was  established  in  the  city  gov- 
ernment, consisting  of  certain  officers  therein  named,  who  by 
§  87  were  authorized  to  regulate  and  abolish  all  subordinate 
officers  therein  mentioned  ;  but  it  provided  as  follows  :  "  No 
regular  clerk  or  head  of  bureau  shall  be  removed  until  he  shall 
be  informed  of  the  cause  of  the  proposed  removal,  and  has  been 
allowed  an  opportunity  of  making  an  explanation ;  and  in  every 
case  of  removal,  the  true  ground  thereof  shall  be  forthwith  en- 
tered on  the  records  of  the  department." 

By  §  28,  heads  of  department  was  intrusted  with  the  duty 
of  appointing  and  removing  all  officers,  clerks  and  employees, 
also  of  designating  and  appointing  their  number  and  amount  of 
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salary.  The  officers  thus  appointed  to  the  tax  department  su- 
perseded the  commissioners  of  taxes,  and  plaintiff  accepted 
and  continued  in  his  employment  under  them  until  July  24, 
1873. 

Under  the  provisions  of  this  act  of  1S73,  his  salary  was,  on 
the  31st  of  May,  1873,  reduced  to  $1,500  per  annum,  at  which 
rate  he  was  thereafter  paid  monthly,  and  gave  receipts  there- 
for, as  in  full  payment,  until  the  24th  of  July,  1873,  when  he 
was  removed  by  the  officers  of  the  department.  This  was  done 
without  his  having  been  informed  of  the  cause  of  his  removal, 
an  opportunity  afforded  him  for  explanation,  or  any  entry  made 
in  the  records  of  that  department  of  the  grounds  thereof. 

I  am  of  the  opinion  upon  these  facts,  and  as  matters  of 
law : 

1st.  That  such  employment  of  the  plaintiff  at  a  stated  sal- 
ary of  $3,000  per  annum,  where  the  officers  appointing  him 
were  vested  with  the  authority,  "from  time  to  time  to  ap- 
point," was  necessarily  subject  to  a  like  authority  from  time  to 
time  to  remove  him  from  such  employment ;  and  constituted 
no  fixed  or  definite  employment  for  the  current  year  or  any 
other  specific  period. 

2d.  That  the  authority  vested  in  the  commissioners  of  taxes, 
thus  to  appoint  and  fix  the  rate  of  compensation  of  such  clerks 
and  employees,  also  imposed  upon  them  the  duty  not  only  of 
appointing  and  removing  such  appointees  whenever  deemed 
proper,  but  also  from  time  to  time  of  altering  and  again  fixing  the 
rate  of  their  compensation  as,  in  the  judgment  of  the  commis- 
sioners, the  public  interest  required  ;  that  the  engagement  and 
employment  of  the  plaintiff  was  subordinate  to  the  exercise  of 
such  discretion  and  judgment,  which  could  not  be  legally  sur- 
rendered or  abridged  by  contract  with  any  clerk  or  employee, 
or  upon  any  agreement  in  relation  thereto,  except  as  to  the 
rate  of  compensation  agreed  upon  for  services  actually  per- 
formed. 

3d.  That  plaintiff,  being  notified  by  said  commissioners  on 

the  29th  of  February,  1872,  that  the  board  of  apportionment 

and  audit  had,  under  the  provisions  of  chapters  9  and  29  of  the 

Laws  of  1872,  materially  reduced  the  appropriations  for  salaries 
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from  January  1st  to  April  30th,  1872,  and  that  until  further 
action,  his  compensation  would  remain  undetermined,  signified 
by  his  continuance  in  office  his  acceptance  of  the  terms  that  his 
salary  should  thus  remain  undetermined,  and  they  were  operative 
and  binding  on  him. 

4th.  That  when  thus  notified,  he  had  actually  earned  this 
compensation  for  the  months  of  January  and  February,  1872,  at 
the  rate  of  $3,000  per  annum ;  but, 

5th.  By  his  continuance  in  such  employment  after  such  noti- 
fication, he  consented  and  agreed  to  remain  in  such  employment, 
subject  to  such  rate  of  compensation  as  might  thereafter  be  fixed 
by  such  commissioners. 

6th.  That  such  rate  of  compensation  having  been  subse 
quently,  and  on  the  29th  of  March,  1872,  fixed  by  said  commis- 
sioners at  $2,000  per  annum,  from  January  1st,  1872,  including 
that  which  was  thereafter  to  accrue ;  and  the  plaintiff  having 
continued  in  office  under  such  agreement  as  to  his  rate  of  com- 
pensation, and  accepted  payment  in  accordance  therewith,  he  is 
(without  any  alleged  fraud  or  mistake)  concluded  from  ques- 
tioning the  efficacy  of  such  agreement,,  or  the  satisfaction  and 
discharge  of  the  claim  or  suit  for  services  rendered  during  the 
months  of  January, -February,  and  March,  1872,  in  accordance 
with  the  terms  thereof. 

7th.  That  having  accepted  employment  under  the  depart- 
ment of  taxes  and  assessments,  as  constituted  by  the  act  of 
1873,  he  is  also  concluded  from  questioning  their  authority  to 
supersede  the  commissioners  of  taxes  and  assessments,  who  had 
ceased  to  act. 

8th.  That  his  suit  for  wages  does  not  authorize  any  recovery 
of  damages  for  any  unlawful  discharge  from  his  employment 
(Moody  v.  Leverich,  4  Daly,  401 ;  Polk  v.  Daly,  Ib.  411).  No 
cause  of  action  being  established,  the  complaint  should  be  dis- 
missed. 

From  the  judgment  entered  in  accordance  with  this  opinion 
the  plaintiff  appealed  to  the  court  at  general  term. 

Richard  0'  Gorman,  for  appellant. 
D.  J.  Dean,  for  respondent. 
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J.  F.  DALY,  J. — I  am  in  favor  of  affirming  this  judgment, 
for  the  reasons  stated  in  the  opinion  of  the  learned  judge  before 
whom  the  cause  was  tried.  The  only  question  requiring  con- 
sideration arises  upon  the  plaintiff's  exception  to  the  sixth  find- 
ing of  fact,  that  plaintiff  had  notice  of  the  resolution  of  the  com- 
missioners that  his  salary  would  remain  undetermined,  on  the 
day  when  such  resolution  was  passed.  The  evidence  does  not 
show  that  he  had  notice  on  that  day,  Feb.  29th,  1872.  He  had 
notice  that  the  salaries  were  undetermined,  and  this  was  prior 
to  the  time  when  the  salaries  were  reduced  to  $2,000,  viz.,  about 
April  1st,  1872.  Such  notice  having  been  given  him  before 
April  Jst,  1872,  and  before  he  received  the  warrant  at  the  rate 
of  $2,000  per  annum,  the  reasoning  and  conclusion  of  the  judge 
applies,  whether  that  notice  was  received  on  Feb.  29th,  1872,  or 
a  short  time  only  prior  to  April  1st,  1872,  for  he  continued  in 
his  employment  with  the  knowledge  that  his  salary  was  to  re- 
main undetermined,  and  thus  consented  to  go  on  subject  to  the 
rate  of  compensation  which  might  thereafter  be  fixed  by  the 
commissioners. 

The  judgment  should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOKW,  J.,  concurred. 
Judgment  affirmed. 


JOSEPH   AGATE  against  ABE  ATI  AM  LOWENBEIN  AND  IJ.ENEY 

MORRISON. 

(Decided  December  31st,  1815.) 

In  an  action  to  recover  damages  for  the  removal  of  partitions,  gas  fixtures,  <fcc., 
from  a  building  by  lessees,  holding  under  a  lease  which  provided  that  they 
should  have  the  right  to  make  any  inside  alterations  tliey  might  think  proper, 
provided  they  did  not  injure  the  premises,  the  cost  of  restoring  the  premises 
to  their  former  condition  cannot  be  taken  into  account.  The  measure  of 
damages  is  the  diminished  value  of  the  property,  or  the  difference  in  the 
market  value  of  it  before  the  alterations  and  after. 
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.  •  APPEAL  by  defendants  from  a  judgment  of  this  court,  en- 
tered on  the  verdict  of  a  jury,  after  a  trial  before  Judge  ROB- 
INSON. 

The  facts  are  stated  in  the  opinion. 

H.  Morrison,  for  appellants. 

C.  Bainbridge  /Smith,  for  respondent. 

JOSEPH  F.  DALY,  J. — Action  for  damages  on  account  of 
injuries  to  premises  Nos.  645  and  647  Broadway,  caused  by 
defendants'  removal  of  certain  partition  walls  and  partitions, 
gas  fixtures,  &c.,  in  the  upper  floors  of  said  premises.  De- 
fense, that  defendants  were  the  assignees  of  the  lessees  of  said 
premises,  under  a  lease  from  plaintiff,  which  provided  that  the 
lessee  should  "  have  the  right  to  make  any  inside  alterations  to 
said  premises,  as  he  may  think  proper,  provided  that  the  same 
do  not  injure  the  premises  hereby  leased." 

The  right  of  the  lessor  to  maintain  this  action  before  the 
expiration  of  the  lease  was  established  by  the  decision  of  the 
Commission  of  Appeals  in  this  case  (Agate  v.  Lowenbein,  57 
N.  Y.  610). 

Under  the  charge  of  the  court,  the  jury  found  a  verdict  for 
plaintiff,  for  $7,708  77,  being  $6,286  damages  and  interest. 
The  rule  of  damages  laid  down  by  the  court  for  the  guidance 
of  the  jury  in  case  they  found  that  the  plaintiff  was  injured 
and  the  property  depreciated  in  value  by  the  alterations  made 
by  the  defendants,  was  ''  that  the  jury  might,  in  estimating  the 
damages,  take  into  consideration  the  decrease  in  rental  value, 
and  the  reasonable  value  of  restoring  the  premises  to  their 
former  condition  ;  "  and,  again,  that  the  jury  might  "  take  into 
consideration  the  rental  value  as  a  basis  of  their  calculation ; 
knd.  of  course,  also  take  into  consideration  the  expenses  of  re- 
.storing  the  property  to  its  former  condition." 

The  charge  was  erroneous  in  respect  to  permitting  the  jury 
to  take  into  consideration  the  value  or  the  expense  of  restoring 
the  premises  to  their  former  condition.  The  lessees  and  their 
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assignees,  the  defendants,  had  the  right  under  the  lease  from 
plaintiff  to  make  any  inside  alterations  to  said  premises,  as  he 
and  they  may  think  proper,  "  provided  the  same  did  not  injure 
the  premises."  The  defendants  had  the  right  to  make  altera- 
tions, so  that  in  no  event  were  they  bound  to  deliver  up  the 
premises  at  the  expiration  of  their  term  in  the  same  state  and 
condition  and  shape  as  when  the  term  began,  and  they  cannot 
be  held  liable  for  the  cost  of  restoring  the  premises  to  their 
former  condition.  The  lease  contains  no  such  provision,  but  a 
license,  on  the  contrary,  to  make  inside  alterations.  The  prem- 
ises were  originally  fitted  up  as  a  hotel  or  lodging  house,  the 
upper  floors  being  divided  into  many  apartments  and  closets  by 
partitions  with  doors;  the  defendants  tore  down  and  destroyed 
all  these  partitions  and  doors,  throwing  each  whole  floor  into 
one  large  loft  or  apartment  for  the  purposes  of  a  printing  busi- 
ness, electrotyping  establishment,  &c.  But  as  the  lease  con- 
taining the  license  for  alterations  restricted  them  to  such  as 
should  not  injure  the  premises,  defendants  became  liable  to  re- 
spond in  damages  for  any  injury  to  the  property  inflicted  by 
making  such  changes.  The  Commission  of  Appeals,  in  the 
opinion  delivered  in  this  case  (cited  above),  say  :  "  Whether  the 
acts  which  defendants  did  really  caused  injury,  or  whether  they 
were  reasonably  required  for  the  enjoyment  of  the  premises,  ac- 
cording to  the  business  which  they  carried  on,  cannot  be  deter- 
mined as  a  question  of  law.  It  depends  upon  the  character  of 
the  building,  its  position  upon  a  principal  street  in  the  city  of 
New  York,  the  nature  and  requirements  of  the  defendant's  busi- 
ness, or  of  other  business  to  which  the  building  might  be 
adapted,  the  extent  of  the  alterations,  and  their  effect  upon  the 
property,  whether  permanent  or  transitory."  The  question  first 
presented  to  the  jury,  whether  within  the  meaning  of  the  term 
"  injury,"  as  thus  explained,  applicable  to  the  present  case,  the 
premises  were  or  were  not  "  injured  "  by  defendant's  alterations, 
was  determined  by  them  in  the  affirmative.  In  considering  the 
question  of  damages,  they  should  have  been  instructed  that  the 
measure  of  plaintiff's  damage  was  the  diminished  value  of  the 
property,  or  difference  between  its  value  before  the  alterations 
and  after — the  difference  in  the  market  value  (Mayne's  Law  of 
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Damages,  ch.  14,  p.  330,  2d  ed. ;  Hosking  v.  Phillips,  3  Exch. 
168;  Jones  v.  Gooday,  8  M.  &  W.  146  ;  Da  Costa  v.  Mass.  F. 
M.  Co.  17  Cal.  613  ;  Smith  v.  Peat,  9  Exch.  166;  Doe  ex  dem. 
Rwdand,  9  Car,  &  P.  740 ;  Mills  v.  Guard  of  Pow.  27  L. 
Times  R.  560). 

Certain  authorities  cited  by  respondent,  seem  to  favor  the 
rule  under  which  the  case  went  to  the  jury,  i.  e.,  that  plaintiff 
was  entitled  to  the  cost  of  restoring  the  premises.  The  case  of 
Duke  of  Newcastle  v.  Hundred  of  Broxtowe  (4  B.  &  Ad.  273), 
was  the  case  of  a  house  pulled  down  and  destroyed  by  a  mob, 
and  it  was  charged  that  the  jury  ought  to  consider  what  sum 
would  be  necessary  to  repair  the  injury  and  replace  the  building 
in  the  state  it  was  before.  This  was  in  effect  but  the  rule  con- 
tended for  by  appellants ;  if  the  house  were  destroyed,  the  dif- 
ference in  value  between  what  it  was  before  and  after  the  in- 
jury was  in  fact  its  whole  value  at  the  time  of  destruction, 
or  the  cost  of  completely  restoring  it.  The  case  of  Austin 
v.  Hudson  River  It.  R.  Co.  (25  N.  Y.  334)  presents  much 
the  same  features.  There  the  walls  of  plaintiffs'  building, 
erected  on  a  pier,  fell  because  of  the  excavations  adjoining 
made  by  defendants.  The  judge ,  charged  that  plaintiffs 
were  entitled  to  recover  "  the  amount  of  damages  actually  sus- 
tained, including  loss  of  rent  from  tenants."  Wright,  J.,  says 
that  "  it  is  not  seriously  questioned  that  plaintiffs  were  entitled 
to  recover  the  cost  of  repairing  and  putting  the  building  in  as 
good  condition  as  it  was  before  the  injury,"  referring  doubtless 
to  the  fact  afterwards  stated  by  Allen,  J.,  that  the  measure 
of  damages  was  not  made  a  question  on  the  trial.  The  dis- 
cussion by  both  the  learned  judges,  of  the  measure  of  damages, 
a  question  not  raised  on  the  trial  so  as  to  require  investigation 
on  the  appeal,  can  hardly  be  regarded  as  intended  as  an  author- 
itative enunciation  of  the  general  law ;  but  in  that  particular 
case  where  the  walls  of  the  building  had  fallen  and  it  was  un- 
tenantable, the  difference  in  value  before  and  after  the  injury 
was  the  whole  cost  of  construction.  And  so  in  the  case  of  Cook 
v.  Cham/plain  Trans.  Co.  (1  Denio,  91),  for  the  total  destruc- 
tion of  buildings  and  machinery  by  the  negligence  of  defend- 
ant, it  was  decided  that  the  measure  of  damages  "should  be 
the  value  of  all  the  property  destroyed."  Even  in  actions  of 
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damages  for  breach  of  covenant  to  repair  premises,  the  measure 
is  the  difference  in  value  of  the  premises  as  they  were  and  as 
they  would  have  been  had  they  been  kept  in  repair  (Cook  v. 
SouUj  56  K  Y.  421).  The  rule  that  the  defendant  must  an- 
swer for  the  diminished  value  of  the  premises,  and  not  the  cost 
of  restoration,  is  especially  appropriate  in  this  case,  where  the 
express  right  to  alter  was  reserved,  and  where  the  limit  of  such 
right  was  any  injury  to  the  premises.  If  they  were  so  injured 
that  the  rental  value  was  lessened ;  if  they  were  worth  less  when 
altered  than  before,  and  could  not  be  let  so  easily  or  profitably, 
defendants  must  make  up  the  difference ;  if  they  were  in  no- 
wise lessened  in  market  value  or  rental  value,  plaintiffs  have 
suffered  nothing,  and  this  is  wholly  irrespective  of  the  cost  of 
any  restoration  whatever. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
costs  to  abide  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Ordered  accordingly. 


ANDREW  H.  CONNOR  against  HENRY  BERNHEIMER  AND 

ANOTHER. 
(Decided  December  31st,  1875.) 

An  action  for  breach  of  covenant  of  quiet  enjoyment  in  a  lease  does  not  lie  for 
the  tearing  down  and  removal  of  the  demised  buildings  by  third  persons  hav- 
ing no  privity  with  and  not  acting  under  the  direction  of  the  lessors. 

MOTION  for  judgment  on  a  verdict  ordered  by  Judge  LOEW 
at  trial  term,  subjecjt  to  the  opinion  of  the  court  at  general 
term. 

The  facts  are  stated  in  the  opinion. 
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John  L.  Hill,  for  plaintiff,  argued  that  the  plaintiff  was 
evicted  from  the  demised  premises  under  a  right  or  authority 
superior  to  that  of  his  lessors.  This  is  all  that  is  necessary 
to  establish  a  breach  of  covenant  for  quiet  enjoyment  (Comyn 
on  Landlord  and  Tenant,  2  Law  Lib.  p.  180;  Waldron  v. 
McCarty,  3  Johns.  471.  This  case  arose  on  covenant  for  quiet 
enjoyment.  Whitbeck  v.  Cook,  15  Johns.  4-83).  (a)  Every 
owner,  under  the  building  law,  owes  a  duty  to  the  public 
superior  even  to  his  own  estate  in  the  property.  If  he  fails 
to  discharge  the  duty,  the  statute  authorizes  proceedings,  the 
expense  of  which,  and  of  the  removal  of  the  building  under 
them,  are  chargeable  to  him  and  against  the  property.  (5)  The 
only  possible  contest  under  that  statute  is  whether  or  not  the 
building  was  unsafe.  If  it  was,  and  the  eviction  occurred  in 
consequence  of  the  act  of  any  person  proceeding  in  consequence 
of  the  demand  of  the  department,  it  must  be  regarded  as  done 
under  authority.  The  fact  on  this  point  is  settled  both  by  the 
verdict  and  weight  of  evidence.  It  appeared  that  Whiting  had 
bought  from  Kane.  Tripler  swore  that  it  was  necessary  to 
take  the  building  down.  The  allegations  of  the  answer  were 
to  the  same  effect.  As  between  this  landlord  and  tenant  the 
entry  was  a  trespass.  The  same  result  is  demonstrable  by  an 
application  of  the  doctrine  of  estoppel.  The  entry  by  the  land- 
lord or  the  immediate  lessor,  under  the  authority  of  the  build- 
ing department,  would  be  no  protection  to*  either  against  the 
suit  of  the  tenant  in  possession,  because  (Cro.  Eliz.  544 ;  1  Roll. 
Abr.  430 ;  Sedgwick  v.  Hallenback,  7  Johns.  376)— (a)  The 
landlord  is  estopped  from  asserting  any  right  superior  to  his 
tenant.  His  covenant  implies  such  a  right  in  the  demised 
premises  as  will  justify  and  insure  the  tenant's  quiet  enjoyment 
for  the  term.  He  cannot  assert  or  avail  himself  of  any  right  in 
the  premises  inconsistent  with  it  (Jackson  v.  Stevens,  16  Johns. 
110 ;  see  also  1  Johns.  Cases,  81 ;  2  Cai.  Cases,  301 ;  6  Barb. 
98).  (5)  Even  if  he  had  no  actual  estate  to  justify  the  covenant 
when  the  demise  was  made,  and  afterwards  purchased  a  superior 
title,  it  would  only  feed  the  estoppel,  and  could  not  be  asserted 
against  the  tenant,  (c)  The  application  of  this  rule  to  the  case 
is  plain.  Both  Kane  and  defendants  were  estopped  by  their 
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covenants  for  quiet  enjoyment.  The  thing  which  made  their 
entry  a  necessity  under  public  authority  may  not  have  existed 
at  the  time  of  the  demise  ;  but  the  fact  that  it  transpired  sub- 
sequent in  this  case  is  only  equivalent  to  a  purchase  of  an  out- 
standing right  superior  to  that  existing  in  the  lessor  when  the 
demise  was  made,  (d]  The  fact  that  the  landlord,  or  some  one 
at  his  expense,  is  obliged  to  enter  and  disturb  the  tenant  will 
not  distinguish  the  case.  What  is  the  difference  in  this  respect 
between  an  act  which  the  landlord  is  obliged  to  do,  and  one  the 
performance  of  which  he  cannot  prevent  ?  The  truth  is  that 
he  is  the  mere  instrument  of  the  superior  title.  To  say  that 
this  excuses  him  would  be  to  hold  that  an  entry  by  the  landlord 
in  the  capacity  of  agent  or  servant  of  a  purchaser  under  a  fore- 
closure of  a  mortgage  outstanding  at  the  time  of  the  demise, 
would  relieve  him  from  the  covenant  not  to  enter,  or  permit 
any  one  else  to  enter  at  all.  The  suggestion  that  "  there  was 
no  covenant  to  repair,  and  therefore  no  obligation  upon  the 
lessors,"  does  not  apply  to  the  case,  (a)  This  disturbance  was 
in  consequence  of  an  affimative  act  of  the  lessors  or  those  in 
privity  with  them.  (I)  The  plaintiff  had  the  right  as  against 
his  lessor  to  quietly  enjoy  a  rookery,  if  he  chose.  He  did  not 
choose  to  repair.  That  did  justify  an  entry  and  destruction  of 
the  premises.  The  obligation  to  repair,  under  the  building  law, 
rested  upon  the  owner.  It  was  in  consequence  of  his  neglect 
that  the  entry  was  justified  in  any  aspect  of  the  case. 

S.  P.  jVash,  for  defendants. — "When  plaintiff  went  into 
possession  the  premises  were  in  tenantable  condition,  but  the 
defendants  made  no  agreement  that  they  should  remain  so, 
and  gave  no  covenant  to  repair.  The  damages  subsequently 
caused  were  not  caused  by  defendants,  nor  could  they  pre- 
vent them.  They  were,  therefore,  clearly  not  liable  for  them 
(Taylor's  Landl.  &  Ten.  §  323;  Sherwood  v.  Seaman,  2 
Bosw.  127;  Howard  v.  Doolittle,  3  Duer,  4G4 ;  Doupe  v. 
Genin,  I  Sweeny,  25  ;  affi'd  in  45  N.  Y.  119  ;  Johnson  v. 
Oppenheim,  55  N.  Y.  280).  "  The  tenant  takes  the  premises 
for  better  and  for  worse "  (per  Savage,  Ch.  J.,  in  Mum- 
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ford  v.  Brown,  6  Cow.  475,  476).  The  covenant  for  quiet  en- 
joyment is  not  a  covenant  to  keep  in  repair,  nor  a  covenant 
against  the  acts  of  adjoining  owners  on  their  own  property.  It 
is  simply  a  covenent  that  the  lessor  has  such  a  title  as  justifies 
him  in  giving  the  lease  (Gardner  v.  Keteltas,  3  Hill,  330). 

CHARLES  P.  DALY,  Chief  Justice. — This  action  was  brought 
for  the  breach  of  a  covenant  for  quiet  enjoyment.  Delancy 
Kane  was  the  owner  of  a  building  which  extended  from  Broad- 
way to  Leonard  street,  in  the  shape  of  an  L  ;  the  building  on 
the  corner  of  Broadway  and  Leonard  street  being  owned  by 
James  E.  Whiting.  The  defendants  leased  from  Kane,  and 
sublet  the  ground  floor  and  basement  of  the  part  of  the  build- 
ing fronting  upon  Leonard  street,  to  the  plaintiff  and  his  part- 
ner Gaughan,  with  the  usual  covenant  for  quiet  enjoyment,  and 
the  plaintiff  afterwards  purchased  the  whole  of  Gaughan's  in- 
terest, and  became  the  sole  tenant  of  the  portion  sublet.  Whilst 
the  plaintiff  was  thus  in  possession  under  his  lease,  Whiting,  the 
owner  of  the  corner  building,  began  to  take  it  down,  and  when 
two  stories  and  a  half  of  the  corner  building  had  been  removed, 
the  workmen  were  compelled  to  cease,  as  the  building  facing 
Broadway  began  to  fall  upon  them,  to  which  building  the  one 
facing  upon  Leonard  street  was  joined,  the  walls  of  which  part, 
according  to  the  testimony,  would  have  fallen  upon  the  corner 
building  being  taken  down.  This  being  the  condition  of  the 
Kane  building,  the  superintendent  of  buildings  caused  a  notice 
to  be  posted  upon  it,  setting  forth  that  the  northern  wall  of  the 
main  building  was  badly  cracked,  settled,  unsafe  and  unfit  for 
use ;  that  the  rear  wall  had  settled,  bulged,  was  badly  cracked 
and  liable  to  fall  at  any  moment,  and  consequently  dangerous 
to  life ;  that  the  eastern  wall  of  the  part  fronting  on  Leonard 
street,  was  also  cracked,  unsafe  and  unfit  to  be  used;  and  de- 
claring that  unless  the  owner,  within  twenty-four  hours,  certi- 
fied his  willingness  to  make  the  building  safe  and  secure,  that  a 
survey  would  be  ordered  as  provided  by  law,  and  that  all  costs 
and  expenses  incurred  would  be  a  lien.  The  whole  of  the  Kane 
building  was  taken  down  by  Whiting's  contractor,  or  by  per- 
sons employed  by  him,  which,  it  appears,  was  all  that  could  be 
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done  with  it,  for  one  of  the  witnesses  who  took  it  down,  Trip- 
ler,  testified  that  the  Leonard  street  building  would  have  fallen 
upon  taking  the  corner  building  down  to  the  foundation  ;  and 
another  witness 'testified  that  the  wall  of  the  Leonard  street  part 
was  very  unsafe ;  the  building  being  one  of  the  poorest  in  New 
York.  The  whole  building  was  taken  down  in  June,  1871. 
The  owners  of  it  released  the  defendants  from  any  payment  of 
rent  after  May,  and  the  defendants  did  the  same  with  the 
plaintiff,  exacting  rent  only  to  the  first  of  May,  1871.  By  the 
taking  down  of  the  building,  the  plaintiff  lost  the  use  of  the 
part  demised  to  him  for  the  residue  of  his  term,  and  it  was  for 
this,  as  a  breach  of  the  covenant  for  quiet  enjoyment,  that  the 
action  was  brought.  The  judge  directed  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  and  the  question 
presented  under  this  state  of  facts,  is  whether  the  defendants 
were  liable  for  a  breach  of  the  covenant  for  quiet  enjoyment. 
I  think  they  were  not. 

This  covenant  is  simply  an  assurance  against  the  conse- 
quences of  a  defective  title,  and  of  any  disturbance  by  reason  of 
such  defect.  This  is  nothing  more  than  a  stipulation  that  if  the 
grantee  is  lawfully  evicted,  the  grantor  will  indemnify  him 
(Howell  v.  Richards,  11  East,  633  ;  Platt  on  Covenants,  ch.  11, 
sec.  3,  p.  312) ;  for  if  a  stranger,  who  has  no  right,  ousts  the 
grantee,  it  is  no  breach  of  a  covenant  for  quiet  enjoyment,  as 
the  grantee's  remedy  is  against  the  wrong-doer ;  but  where  the 
ouster  is  by  one  having  paramount  title,  against  whom  the 
grantee  has  no  remedy,  then  it  is  a  breach  of  this  covenant  (22 
H.  6,  52 ;  26  H.  8,  3  ;  Fitz  K  B.  145,  k ;  Platt,  supra,  p.  313  ; 
Andrews'  Case,  Cro.  Eliz.  214 ;  Greenly  v.  Wilcocks,  2  Johns. 
1;  Ellis  v.  Welch,  6  Mass.  246). 

It  did  not  appear  that  the  defendants,  or  their  lessor,  Kane, 
the  owner,  or  his  agents,  had  anything  to  do  with  the  taking 
down  of  the  building,  by  which  the  plaintiff's  possession  was 
disturbed,  and  he  was  deprived  of  the  part  he  had  leased,  for 
the  residue  of  his  term.  On  the  contrary,  the  evidence  is  that 
the  Kane  building  was  taken  down  after  the  notice  of  the  super- 
intendent of  buildings  was  put  upon  it,  by  the  witnesses  Trip- 
ler  and  Eidlitz,  who  were  employed  by  Sniff  en,  the  contractor 
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of  Whiting,  the  owner  of  the  corner  building.  Whiting's 
partner,  Wight,  testified  that  the  Kane  building  was  taken  down 
by  Sniff  en,  who  was  the  contractor  with  Whiting,  and  that  he 
believed  both  buildings  were  taken  down  by  Whiting.  It  fur- 
ther appeared  that  Whiting  became  the  owner  of  the  land  upon 
which  the  Kane  building  stood,  by  purchase  from  Kane,  but 
this  was  six  weeks  or  two  months  after  he  commenced  tearing 
down  his  own  building,  and  after  Tripler  and  Eidlitz  com- 
menced to  tear  down  the  Kane  building,  which  they  began  to 
tear  down  on  the  10th  of  June. 

The  taking  down  of  the  building  was,  therefore,  either  the 
act  of  Whiting  or  of  his  contractor,  Sniffen,  and  those  employed 
by  Sniffen.  Whether  those  who  took  it  down  had  any  lawful 
authority  to  do  so,  does  not  appear.  It  does  not  appear  dis- 
tinctly whether  they  did  so  by  any  lawful  order  or  direction  of 
the  department  of  public  buildings.  Tripler  testifies  that  it  was 
ordered  clown  by  the  department  of  buildings,  and  Eidlitz  tes- 
tifies that  it  was  removed,  as  he  understood,  by  that  depart- 
ment. As  the  defendants  were  themselves  dispossessed,  as  well 
as  the  plaintiff,  and  as  no  act  of  Kane  or  his  agent  was  shown 
directing  or  authorizing  the  taking  down  of  his  building  (for 
the  conveyance  of  the  property  by  him  to  Whiting  conferred 
no  authority  upon  Whiting  to  disturb  the  plaintiff's  and  the  de- 
fendants' possession,  even  if  the  conveyance  had  been  delivered ' 
to  Whiting  before  the  building  was  taken  down),  then  Whiting, 
or  his  contractor,  Sniffen,  and  Tripler  and  Eidlitz  were,  as  re- 
spects the  plaintiff,  mere  wrong-doers  and  trespassers,  unless 
they  acted  under  the  authority  of  the  department  of  buildings, 
exercised  in  the  mode  provided  for  by  the  statute,  of  which 
there  was  no  evidence,  no  proceeding  on  the  part  of  that  de- 
partment having  been  shown,  except  the  putting  on  the  build- 
ing of  the  preliminary  notice.  If  those,  therefore,  who  took 
down  the  building,  did  so  without  authority,  the  plaintiff's 
remedy  was  against  them,  and  their  acts  constitute  no  breach  of 
the  defendants'  covenant  in  the  lease  for  quiet  enjoyment. 

The  evidence  does  not  show  that  the  plaintiff  was  deprived 
of  his  possession  by  any  act  of  the  defendants,  or  by  the  de- 
fendants' lessor,  Kane,  or  his  agent,  or  by  any  one  having  a 
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paramount  title  to  the  defendants  in  the  premises  demised  by 
them  to  the  plaintiff,  and  unless  something  of  this  kind  is 
shown,  there  is  no  ground  whatever  for  an  action  for  the  breach 
of  the  covenant  for  quiet  enjoyment  (Gardner  v.  Keteltas,  3 
Hill,  330  ;  Taylor's  Landlord  &  Tenant,  §  305,  p.  220,  5th 
ed.,  and  cases  there  cited). 

If  it  had  appeared,  or  if  the  evidence  would  warrant  the 
conclusion,  that  the  building  had  been  taken  down  by  the  di- 
rection of  the  superintendent  of  buildings,  in  the  lawful  exercise 
of  the  power  and  authority  conferred  upon  him  by  statute, 
then,  in  my  opinion,  there  would  have  bean  no  breach  of  the 
covenant  in  the  lease  for  quiet  enjoyment.  Such  a  covenant  is 
necessarily  entered  into  subject  to  the  possibility  of  such  a  state 
of  things  occurring  from  the  nature  and  condition  of  the 
premises  demised,  and  the  rights  of  the  owners  of  the  adjoining 
land.  Where  there  is  no  covenant  on  the  part  of  the  landlord 
to  repair  or  rebuild,  and  none  is  implied  in  a  covenant  of  quiet 
enjoyment  (Brown  v.  Quitter,  Amb.  621),  the  tenant  takes  the 
premises  as  they  are,  and  if,  in  consequence  of  natural  decay,  or 
the  taking  down  of  a  building  by  the  owner  of  adjoining  land, 
or  his  excavations  of  subjacent  soil,  it  becomes  indispensable,  as 
a  public  duty  for  the  public  safety,  to  take  down  the  building, 
to  prevent  its  falling  down,  there  is  no  violation  of  the  covenant 
for  quiet  enjoyment,  which  is  nothing  more,  in  the  language  of 
Mr.  Taylor,  than  "  that  the  lessee  shall  not  be  evicted  or  dis- 
turbed by  persons  deriving  title  from  the  lessor,  or  by  virtue  of 
a  title  paramount  to  his  "  (Taylor's  Landlord  &  Tenant,  §  305, 
5th  ed.).  The  taking  down  of  a  building,  as  an  act  of  necessity, 
to  prevent  its  falling  down,  either  by  the  public  authorities,  or 
in  obedience  to  their  orders,  is  not  an  eviction  or  disturbance  of 
the  possession  by  title  paramount,  there  being  no  question  of 
title  involved  in  such  an  act.  The  taking  down  and  destruction 
of  the  building,  under  such  circumstances,  has  no  more  effect 

o  *  - 

upon  the  covenants  in  the  lease,  than  the  destruction  of  the 
building  by  fire  would  have,  an  event  which  does  not  operate  to 
produce  the  effect  of  an  eviction,  unless  the  landlord  has  ex- 
pressly covenanted  to  rebuild  or  keep  the  premises  in  repair 
(Taylor's  Landlord  &  Tenant,  §  309,  and  cases  there  cited). 
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The  judgment  should  be  reversed.  The  motion  for  judg- 
ment should  be  denied,  verdict  set  aside,  and  judgment  ordered 
for  defendant,  with  costs. 

LAEKEMOKE  and  JOSEPH  F.  DALY,  JJ.,  concurred. 
Ordered  accordingly. 


GEOEGE  P.  GIFFOED  against  EINALDO  M.  WATEBS  AND  OTHEES. 

(Decided  December  31st,  1875.) 

"When  plaintiff  was  employed  as  clerk,  under  an  agreement  that  he  should  receive, 
as  salary,  a  sum  equal  to  a  certain  proportion  of  the  net  profits  of  the  business 
of  the  defendants,  and  should  receive  $35  weekly,  on  account  of  his  salary, 
and  no  provision  was  made  for  repayment  of  such  sums  paid  weekly,  in  case 
there  were  no  profits  realized  from  the  business :  Held,  that  plaintiff  was  in  any 
event,  whether  profits  were  made  or  not,  entitled  to  receive  $35  per  week  as 
salary. 

APPEAL  by  defendants  from  a  judgment  entered  on  the  re- 
port of  HENBY  NICOLL,  Esq.,  as  referee. 

The  action  was  brought  against  the  defendants  on  a  contract 
of  hiring.  On  June  29th,  1872,  the  defendants  and  the  plaintiff 
entered  into  a  contract  in  writing,  by  which  the  defendants 
agreed  to  employ  the  plaintiff  as  a  clerk  in  their  business  for 
one  year,  from  July  1st,  1872,  and  the  plaintiff  agreed  to  ren- 
der services  to  the  defendants  for  that  period  as  a  clerk.  By 
this  agreement  the  defendants  agreed  to  pay  the  plaintiff  as 
salary  for  his  services  "  a  sum  which  shall  be  equal  to  seven- 
fifteenths  of  one-quarter  of  the  net  profits  of  the  business,"  and 
it  was  provided  that  the  net  profits  of  the  business  were  to  be 
estimated  after  deducting  interest  at  seven  per  cent,  on  the  cap- 
ital and  all  expenses  of  the  business,  "except  the  aforesaid  sal- 
ary." It  was  also  provided  that  the  plaintiff  should  be  entitled 
"to  receive  on  account  of  his  salary,  weekly,  not  to  exceed 
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per  week."  At  the  expiration  of  the  year  provided  for 
in  the  agreement,  the  agreement  was  mutually  extended  by  the 
parties  for  the  period  of  ten  months,  viz.,  to  May  1st,  1874. 
On  December  6th,  1873,  the  defendants  discharged  the  plaintiff, 
who  thereafter,  and  until  May  1st,  1874,  always  held  himself 
ready  to  continue  his  services  as  clerk,  but  the  defendants 
refused  to  receive  them.  After  May  1st,  1874,  this  action  was 
brought  to  recover  salary  at  the  rate  of  $35  per  week,  and 
for  an  accounting  of  the  profits.  On  the  trial,  however,  the 
claim  for  an  accounting  was  abandoned,  and  none  was  had. 
The  defense  attempted  to  be  interposed  was  that  the  plaintiff 
had  neglected  his  duties. 

The  referee  found  against  this  defense,  and  that  the  plaintiff 
was  entitled  to  $35  per  week  up  to  May  1st,  1874. 

Henry  Brace,  for  appellants. 
IF.  /.  Butler,  for  respondent. 

CKAELES  P.  DALY,  Chief  Justice. — There  was  a  direct  con- 
flict between  the  plaintiff  and  the  defendant  Waters  in  respect 
to  the  question  whether  the  plaintiff  neglected  his  duties ;  and 
as  to  the  specific  ground  upon  which  he  was  discharged.  It 
amounted  to  the  positive  assertion  of  facts  on  the  one  side,  and 
as  positive  a  denial  of  them  upon  the  other ;  and  though  the 
defendants'  case  upon  these  questions  was  much  strengthened 
by  the  testimony  of  other  witnesses  whom  they  called,  still,  the 
testimony  on  the  defendants'  side  was  not  of  that  controlling 
character  that  would  justify  our  interfering  with  the  finding  of 
the  fact  by  the  referee,  upon  the  assumption  by  us  that  his  find- 
ing was  erroneous.  The  referee  saw  the  witnesses,  heard  them 
testify,  and  was  better  able  to  judge  of  their  respective  credi- 
bility than  the  appellate  court.  We  are  authorized  to  review 
the  findings  of  a  referee  upon  questions  of  facts,  but  to  justify 
a  conclusion  on  our  part  that  his  finding  was  erroneous,  it 
should  be  very  clear,  or  beyond  all  doubt,  that  he  has  erred ; 
and  this,  we  cannot  say  in  this  case. 

Nothing  is  stated  in  the  agreement  regulating  the  plaintiff's 
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compensation  as  to  what  the  result  was  to  be,  should  no  profits 
be  made  during  the  year — a  very  important  circumstance,  in 
view  of  the  fact  that  the  agreement  provides  that  the  plaintiff 
shall  be  entitled  to  receive  weekly,  on  account  of  his  salary,  a 
sum  not  to  exceed  $35.  This  provision  for  the  absolute  payment 
to  him  of  at  least  $35  a  week,  and  which  was  paid  to  him  regu- 
larly every  week,  appears  to  have  proceeded  upon  the  assump- 
tion that,  at  least,  profits  to  that  amount  would  be  made  during 
the  year ;  an  assumption  that  was  justified  by  the  result  during 
the  first  year  of  the  agreement,  in  which  the  profits  overran 
that  amount  by  several  hundred  dollars.  I  think,  therefore, 
that  it  must  be  assumed  that  this  agreement  contemplated  a 
payment  to  the  plaintiff,  absolutely,  in  each  week,  of  $35 ; 
that  that  payment  was  not  to  depend  upon  the  amount  of 
profits,  or  the  fact  whether  they  were  made  or  not ;  that  it  was 
not  to  be  regarded  as  an  advance  made,  which  was  to  be  repaid 
by  the  clerk  to  the  firm  at  the  end  of  the  year,  if  no  profits 
were  made,  or  in  which  any  excess  of  payments  beyond  profits 
were  to  be  restored  by  him.  This  is  to  be  inferred  from  the 
nature  of  his  employment  as  a  clerk,  and  the  obvious  necessity 
that  persons  of  that  class  are  under,  to  receive  every  week  or 
month  what  is  essential  to  enable  them  to  support  themselves 
during  the  week  or  month.  The  fact  that  the  entire  salary,  in- 
stead of  being  fixed  at  a  specific  sum  for  the  year,  was  to  be 
regulated  by  the  amount  of  the  net  profits  of  the  business,  that 
is,  by  the  payment  of  a  sum  for  salary,  which  should  be  equal 
to  seven-fifteenths  of  one-quarter  of  the  net  profits  of  the  year, 
was  obviously  an  arrangement  by  which  he,  and  the  other 
clerks,  whose  salaries  were  regulated  in  the  same  way,  should 
have  a  strong  inducement  to  do  everything  in  their  power  in 
the  discharge  of  their  respective  duties  that  would  tend  to  make 
the  business  as  profitable  as  possible,  producing  thereby  in- 
creased benefit  to  themselves  as  well  as  to  their  employers.  I 
think  the  clear  intention  was  that  the  plaintiff,  as  well  as  the 
other  clerks,  was  to  be  paid  absolutely  each  week  the  specific 
Bum  provided  for,  without  any  condition  for  the  repayment  of 
it  or  of  any  part  of  it  by  them,  in  any  event,  and  that,  at  the 
end  of  the  year,  if  the  profits  made  would  yield  anything  in 
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addition  to  the  sum  so  received  by  them,  that  then  such  addi- 
tional sum  should  be  paid  as  would,  together  with  the  sum  pre- 
viously received,  be  equal  to  the  proportion  that  each  clerk  was 
entitled,  by  the  agreement,  to  receive,  of  the  one-quarter  of  the 
net  profits  made  during  that  year.  That  being  my  interpreta- 
tion of  the  agreement,  then  $35  a  week,  which  the  referee 
allowed,  was  a  fair  measure  of  the  plaintiff's  damages  during 
the  time  that  elapsed  from  the  plaintiff's  dismissal,  to  the  time 
for  which  he  was  hired,  no  profits  during  that  time,  according 
to  the  defendant  Waters'  testimony,  having  been  made  in  the 
business.  The  plaintiff,  during  the  whole  of  the  time  for  which 
he  recovered,  was  unable  to  find  any  other  employment,  and 
being,  during  the  whole  of  the  period,  willing  and  ready  to  per- 
form the  agreement  on  his  part,  this  $35  a  week  was  the  exact 
measure  of  his  loss.  This  being  my  construction  of  the  agree- 
ment, the  finding  of  the  referee  was  right,  and  the  judgment 
should  be  affirmed. 

LOEW,  J.,  concurred. 
Judgment  affirmed. 


JAMES  DEVLIN  against  AMBEOSE  O'NEILL  et  aL 

(Decided  December  31st,  1875.) 

A  sale  of  goods  to  be  disposed  of  by  the  vendee  at  retail  cannot  be  conditional, 
and  an  attempt  to  make  it  so  is  fraudulent  and  void  as  to  creditors  of  the 
vendee. 

Where  goods  of  a  third  person  are  levied  on  and  held  under  an  attachment  by 
one  marshal,  and  an  execution  on  the  judgment  obtained  in  that  action  is 
levied  on  the  same  goods  by  another  marshal,  and  under  this  execution  the 
goods  are  taken  and  sold,  the  two  marshals  may  be  sued  as  joint  trespassers. 

VOL.  VI.— 20 
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APPEAL  by  defendants  from  a  judgment  entered  on  the 
verdict  of  a  jury,  after  a  trial  before  Judge  LAEREMOKE. 
The  facts  are  stated  in  the  opinion. 

Allen  McDonald,  for  appellants. 
J.  A.  Gross,  for  respondent. 

JOSEPH  F.  DALY,  J. — Action  for  damages  for  entering  the 
premises  and  store  of  plaintiff,  No.  722  Seventh  avenue,  seizing 
and  selling  fixtures  and  stock,  and  destroying  walls,  &c.  De- 
fendant James  C.  Quinn,  a  city  marshal,  took  possession  of  the 
fixtures,  stock  and  store  under  an  attachment  issued  out  of  the 
Eighth  District  Court,  in  the  suit  of  Boyland  and  Costello, 
plaintiffs,  against  Charles  Hughes,  defendant,  on  September 
29th,  1870 ;  defendant  Patrick  Collins,  one  of  the  city  mar- 
shals, took  possession  of  the  property  on  October  21st,  1870,  and 
sold  the  stock  and  fixtures  on  November  3d,  1870,  under  an  exe- 
cution issued  upon  the  judgment  in  the  same  action  ;  defend- 
ants Francis  Costello  and  Ambrose  O'Neill  were  indemnitors 
of  the  said  marshal  Collins  for  such  levy  and  sale  ;  defendant 
Boyland,  one  of  the  judgment  creditors,  directed  and  assisted 
the  marshals  in  the  levy.  The  plaintiff  obtained  a  verdict  for 
$1,056  damages  for  the  value  of  the  goods  sold  and  the  injury 
to  the  premises. 

The  judgment  debtor  in  the  action  in  the  Eighth  District 
Court,  Charles  Hughes,  hired  the  premises  in  question  from 
plaintiff  to  carry  on  the  business  of  a  liquor  store ;  he  was 
tenant  when  the  levy  under  the  attachment  was  made,  no  ac- 
ceptance by  plaintiff"  of  his  proffered  surrender  of  the  premises 
having  been  proved,  but  he  was  not  owner  of  the  fixtures  and 
furniture  of  the  store,  the  sale  to  him  being  conditional,  and  he 
having  wholly  failed  to  comply  with  the  terms  agreed  upon.  It  is 
true  that  the  statements  of  plaintiff's  witnesses  conflicted  some- 
what as  to  the  character  of  the  transaction  between  Hughes  and 
plaintiff's  brother  and  agent,  but  there  was  evidence  sufficient 
to  justify  the  jury  in  finding  that  Hughes  was  let  into  the  pos- 
session of  the  premises  with  the  privilege  of  using  the  fixtures 
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and  furniture  of  the  store  until  he  could  make  satisfactory  ar-» 
rangements  with  plaintiff  for  the  purchase  of  the  latter  ;  that 
he  wholly  failed  to  make  such  arrangements,  and  the  title  did 
not  pass.  With  respect  to  the  stock  of  liquors  in  the  store, 
Hughes  must,  however,  be  deemed  to  have  been  the  owner  of 
them,  there  being  no  such  thing  as  a  conditional  sale  of  such 
goods  which  were  put  in  his  possession  for  the  express  purpose 
of  selling  at  retail  pending  arrangements  for  his  paying  for 
them  (Ludden  v.  Hazen,  31  Barb.  650).  There  could  be  no 
recovery  therefore  for  the  value  of  the  liquors  seized  and  sold 
by  the  sheriff,  and  defendants  are  only  liable  for  the  value  of 
the  fixtures  and  furniture  sold  under  the  execution,  and  for  in- 
juries inflicted  on  the  premises  by  the  tearing  away  of  shelving, 
pipes,  &c. 

The  plaintiff  testifies  that  it  would  cost  $200  to  restore 
the  walls,  and  $25  to  repair  the  injury  to  the  door ;  the 
awning  was  worth  $15  ;  the  ice  box,  counter  and  shelving, 
$40  ;  the  connection  with  the  waste  pipe,  $15 ;  the  chande- 
liers and  plumbing,  $94 ;  making  a  total  of  $389.  There 
was  no  proof  of  the  value  of  the  decanters,  bottles,  &c., 
apart  from  their  contents,  and  no  basis  therefore  for  a  recov- 
ery for  them. 

The  point  is  taken  that  defendant  Quinn,  the  marshal  who 
made  the  levy  under  the  attachment,  cannot  be  joined  as  a  co- 
trespasser  with  the  defendants  who  sold  and  removed  the  prop-, 
erty  under  the  execution,  nor  sued  with  them  for  the  conver- 
sion. I  think  otherwise.  The  property  levied  upon  under  the. 
attachment  was  taken  and  held  for  the  purpose  of  subjecting  it 
to  sale  under  the  execution,  as  no  other  property  could  be  levied 
upon  under  the  execution,  save  what  had  been  previously  at- 
tached (2  R.  S.  230  ;  Laws  of  1831,  ch.  300,  §  39  ;  5th  ed.  R. 
S.  463,  464).  It  was  the  duty  of  the  marshal  who  made  the 
levy  under  the  attachment  to  remove  the  goods  into  his  posses- 
sion and  safely  keep  them  until  execution  issued  (2  R.  S.  230). 
The  marshal  in  this  case,  on  September  29th,  entered  the  plaint- 
iff's premises,  made  a  levy  under  the  attachment  upon  his  prop- 
erty, attached  his  own  padlock,  bolt  and  staples  to  the  outer 
door,  and  left  the  goods  there  until  the  marshal  with  the  exe- 
cution entered  the  premises  and  forcibly  removed  and  sold 
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them  or  authorized  their  removal  after  sale.  The  last  named 
acts  were  but  the  continuation  of  acts  permitted  under  the  at- 
tachment, and  formed  a  single  case  of  trespass  and  conversion. 
The  marshal  with  the  execution  entered  and  sold  and  authorized 
the  removal  of  the  goods  which  had  been  levied  upon  and  taken 
possession  of  by  the  marshal  with  the  attachment  for  that  ex- 
press purpose. 

The  judgment  will  be  affirmed  if  plaintiff  stipulates  to  re- 
duce the  judgment  to  $389  and  interest  from  November  3d, 
1870,  and  costs  of  special  term,  no  costs  of  appeal  to  either 
party.  Otherwise,  judgment  reversed  and  new  trial  ordered, 
with  costs  of  appeal  to  defendants  to  abide  event,  and  costs  of 
special  term  to  abide  event  of  such  new  trial. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Ordered  accordingly. 


IN  THE  MATTER  OF  BOMANJEE  BYKAMJEE  COLAH,  A  LUNATIC. 

(Decided  December  31st,  1875.) 

Where  a  lunatic,  •who  was  a  Parsee  merchant  and  a  native  of  India,  and  who  had 
become  insane  while  in  this  country,  and  of  whose  person  and  estate  a  com- 
mittee had  been  appointed,  had  been  sent  home  to  India,  and  a  committee  of 
his  person  and  estate  appointed  by  the  Indian  courts,  this  court  refused  to 
order  the  estate  to  be  turned  over  to  the  committee  of  the  estate  in  India, 
being  faatisfied  on  examination  of  all  the  circumstances  of  the  case,  that  it  was 
not  for  the  benefit  of  the  lunatic  that  it  should  be  done. 

In  such  a  case  the  surrendering  of  the  control  of  the  lunatic's  estate  is  in  the  dis- 
cretion of  the  court,  and  it  will  not  surrender  it  unless  it  is  clearly  for  the  ad- 
vantage of  the  lunatic  that  it  should  be  done. 

APPEAL  from  an  order  of  this  court  made  at  special  term. 
The  following  opinion,  in  which  the  facts  of  the  case  are  fully 
stated,  was  delivered  at  special  term,  by 

VAN  BKTJNT,  J. — Bomanjee  Byramjee  Colah  is  a  Parsee,  a 
native  of  the  East  Indies,  and  prior  to  the  year  1870  a  resident 
of  Bombay,  where  he  has  a  wife  and  children  and  other  relatives. 
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In  the  year  1870,  Colah  left  Bombay,  taking  with  him  large 
sums  of  money  which  were  his  property,  and  after  traveling 
through  various  foreign  countries  arrived  in  New  York  city. 

It  having  been  made  apparent  by  the  conduct  of  Colah  that 
he  was  laboring  under  insanity,  proceedings  were  instituted  in 
this  court  to  ascertain  whether  or  not  Colah  was  insane,  and  if 
so,  to  have  proper  committees  of  his  person  and  estate  ap- 
pointed. 

Upon  an  examination  being  had,  it  was  ascertained  and  ad- 
judged that  Colah  was  a  lunatic,  and  committees  of  his  person 
and  estate  were  duly  appointed. 

Of  the  property  of  said  Colah,  the  said  committee  of  his  es- 
tate succeeded  in  securing  about  one  hundred  thousand  dollars. 

In  the  year  18T1,  the  wife  and  father-in-law  of  Colah  made 
an  application  to  this  court  to  have  the  said  Colah  sent  back  to 
Bombay,  where  his  family  and  relatives  lived,  basing  the  pro- 
priety of  such  transfer  upon  the  ground,  amongst  others,  that 
Colah's  chances  of  recovery  would  be  greatly  improved  thereby. 

Chief  Justice  DALY,  after  having  with  the  greatest  care  ex- 
amined the  question  as  to  the  power  of  the  court  to  make  such 
transfer,  and  also  as  to  its  beneficial  effect  upon  the  lunatic, 
made  an  order  directing  the  committee  of  the  person  of  Colah 
to  take  him  to  Bombay,  and  upon  his  arrival  at  Bombay  to 
place  him  in  a  lunatic  asylum  there.  The  said  committee  was 
also  directed  upon  his  arrival  at  Bombay  to  immediately  notify 
the  wife  and  relatives  of  Colah  of  his  presence  there,  and  if 
they  or  some  one  of  them  did  not  apply  for  the  appointment 
of  a  committee  of  his,  Colah's,  person,  at  the  earliest  possible 
period,  the  said  committee  appointed  by  this  court  was  in- 
structed to  make  application  himself  to  the  proper  judicial  tri- 
bunal or  judge,  and  to  bring  back  with  him  duly  authenticated 
evidence  of  the  appointment  of  such  committee,  and  of  the 
asylum  or  institution  in  which -Colah  was  placed.* 

By  virtue  of  that  order,  Colah  was  taken  out  of  the  United 
States,  and  under  the  supervision  of  his  said  committee  was  re- 
moved to  Bombay,  and  upon  the  application  of  the  wife  of  said 
- — i , . 

*  See  Matter  of  Colah,  3  Daly,  529,  542 


310  COURT  OF  COMMON  PLEAS. 


In  the  Matter  of  Bomanjce  Byramjee  Colah,  a  Lunatic. 

lunatic,  and  of  Framjee  Dooabhoy  C.  Wadia,  his  father-in-law, 
the  High  Court  of  Judicature  at  Bombay  appointed  a  committee 
of  the  person  of  the  said  Colah,  and  appointed  Henry  Gamble, 
the  petitioner,  committee  of  his  estate. 

The  said  Henry  Gamble  authorized  and  empowered  by 
power  of  attorney.  Brown  Bros.  &  Co.,  bankers  of  the  city  of 
New  York,  to  receive  the  said  estate  in  the  hands  of  the  com- 
mittee appointed  by  this  court,  as  the  agents  and  attorneys  of 
said  Gamble. 

The  said  Brown  Bros.  &  Co.  thereupon,  through  their  coun- 
sel, caused  an  application  to  be  made  to  this  court  for  an  order 
directing  the  committee  of  the  estate  of  said  Colah  appointed 
by  this  court  to  pay  over  to  them,  as  the  agents  of  said  Gamble, 
the  moneys  and  effects  of  said  Colah  which  he  has  in  his  hands 
as  such  committee. 

The  question  presented  by  this  application  is  a  novel  one, 
and  there  seems  to  be  no  precedent  which  can  be  referred  to  as 
indicating  the  course  proper  to  be  pursued.  The  case  of  Re 
Gamier  (1S72),  13  Eng.  Eq.  Rep.  522,  has  been  cited  as  tending 
to  throw  light  upon  this  question,  but  it  does  not  seem  to  reach 
the  principles  involved  in  this  proceeding. 

In  the  opinion  given  in  that  case  many  authorities  are  cited 
and  decisions  referred  to,  but  all  of  them  will  be  found  upon 
examination  to  differ  in  their  principal  features  from  the  case 
now  under  consideration. 

Those  cases,  however,  seem  to  establish  the  principle  that 
all  applications  of  the  character  of  the  present  one  are  ad- 
dressed to  the  court  as  a  matter  of  comity,  and  not  of  right — as 
a  matter  of  comity,  not  between  individuals,  but  as  between 
courts ;  they  also  show  how  careful  the  court  should  be  in  the 
exercise  of  a  right  so  novel  and  unusual. 

It  is  also  to  be  observed,  as  far  as  reported  decisions  inform 
us,  that  never  before  has  an  application  been  made  to  a  court  for 
the  transfer  to  an  appointee  of  another  judicial  tribunal  in  a 
foreign  country,  of  property  which  has  come  into  its  possession 
and  custody,  as  a  consequence  of  the  custody  of  the  person  of 
the  owner  of  that  property  having  devolved  upon  it. 

In  all  the  cases  to  which  my  attention  has  been  directed,  the 
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application  has  been  made  to  have  property  in  the  hands  of  in- 
dividuals of  one  country  transferred  to  the  committee  of  the 
estate  of  a  lunatic  appointed  in  another  country  in  which  the 
lunatic  was  then  living,  and  where  the  lunatic  was  a  citizen  of 
the  country  where  the  property  was  situated,  such  applications 
have  been  refused  ;  but  in  those  cases  in  which  the  lunatic  was 
a  resident  of  the  country  in  which  he  was  adjudged  a  lunatic, 
courts  have,  as  a  matter  of  comity,  upon  due  proof  being 
made  of  the  regularity  of  the  appointment  of  the  committee 
of  the  estate  of  the  lunatic,  and  that  a  proper  security  had  been 
given,  directed  the  transfer  by  the  individuals  holding  property 
of  the  lunatic,  of  such  property  to  such  committee  of  his  estate. 

The  question  seems  to  have  been,  whether  an  accidental 
custodian,  so  to  speak,  of  the  property  of  a  lunatic,  should  have 
control  thereof,  or  whether  the  same  should  be  transferred  to  a 
person  duly  appointed  by  a  competent  court  to  take  the  charge 
of  the  property  of  the  lunatic  during  such  time  as  he  should 
remain  incompetent  to  do  so. 

It  is  unfortunate  that  most  of  the  cases  are  reported  so 
meagrely  that  it  is  impossible  to  gather  from  them  the  precise 
facts  which  were  the  subject  of  consideration  by  the  court  in 
coming  to  the  conclusion  which  it  did. 

As  I  have  already  said,  it  seems  to  have  been  conceded  in 
every  case,  that  the  granting  of  the  application  was  a  mere 
matter  of  discretion,  depending  upon  the  peculiar  facts  of  each 
case,  and  that  the  court  should  be  scrupulously  careful  to  see 
that  the  granting  of  the  application  was  for  the  advantage  of 
the  estate  of  the  lunatic,  and  that  it  could  not  thereby  suffer 
any  loss,  and  that  due  proof  should  be  required  of  every  fact 
which  it  is  necessary  should  exist  to  secure  that  end. 

I  do  not  think  it  at  all  necessary  to  consider  the  expediency 
of  directing  a  transfer  of  the  property  to  a  committee  of  the 
estate  in  Bombay,  nor  to  discuss  the  power  of  the  court  to 
make  such  a  direction,  because  the  proof  made  upon  this  appli- 
cation falls  entirely  short  in  its  precision  and  definiteness  of  that 
which  the  most  ordinary  care  and  prudence  would  require — in 
fact  there  is  no  proof  whatever  of  any  fact  which  could  for  a 
moment  justify  this  court  in  granting  this  application. 
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I  will  briefly  point  out  some  of  the  respects  in  which  it 
seems  to  me  that  the  proof  entirely  fails. 

First.  There  is  no  legal  proof  whatever  that  it  was  within 
the  jurisdiction  of  the  High  Court  of  Judicature  of  Bombay  to 
appoint  the  petitioner  the  committee  of  the  estate  of  Colah. 

Second.  There  is  no  proof  that  the  proceedings,  an  au- 
thenticated copy  of  which  is  on  file  in  this  court,  are  regular  in 
form  and  according  to  the  practice  of  the  court  in  India. 

Third.  There  is  no  proof  as  to  the  condition  of  the  estate 
of  Colah  in  India,  as  to  which  it  is  very  essential  that  the  court 
should  be  informed,  in  order  that  it  may  determine  whether 
such  security  has  been  given  by  the  committee  of  the  estate 
there  as  would  justify  this  court  in  placing  in  his  possession  the 
funds  and  property  of  the  lunatic  now  in  its  hands  here. 

Fourth.  There  is  no  evidence  that  the  petitioner  has  given 
any  security  whatever  for  the  faithful  performance  of  his  duties 
as  committee  of  the  estate  of  Colah. 

Fifth.  There  is  no  evidence  that  the  court  in  Bombay,  in  its 
appointment  of  the  petitioner  as  the  committee  of  the  estate  of 
Colah,  in  Bombay,  knew  that  there  was  so  large  a  sum  of  money 
in  the  hands  of  the  court  here,  and  that  such  sum  might  come 
into  the  hands  of  the  petitioner. 

Sixth.  There  is  no  evidence  to  show  that  this  application 
was  made  with  the  assent  of,  or  by  the  authority  of  the  court  at 
Bombay ;  and  as  this  application  is  to  be  treated  as  a  question  of 
comity  between  courts,  it  is  certainly  proper  that  the  individual 
who  claims  to  act  for,  and  represent  upon  this  application,  the 
court  at  Bombay,  should  furnish  this  court  with  some  evidence 
that  he  is  the  accredited  representative  of  that  court  for  the 
purpose  of  presenting  its  application  to  this  court.  There  may 
be  also  another  question  as  to  the  right  of  an  attorney  in  fact  to 
make  this  application,  and  whether  the  petitioner  can  act  as  the 
committee  of  the  estate  through  an  attorney  in  fact. 

It  may  be  said  that  in  this  case  some  of  the  requirements 
which  I  have  suggested  are  not  only  onerous,  but  useless,  as  the 
court  may  be  morally  convinced  of  the  facts,  although  there  is 
no  legal  evidence  to  support  such  conviction.  The  answer 
which  I  would  make  to  this  is,  that  no  court  has  the  right  to 
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dispose  of  the  property  of  others,  which  has  been  confided  to 
its  custody,  upon  moral  convictions.  It  can  only  act  upon  legal 
proof,  and  that  only.  The  moment  a  court  departs  from  this 
plain  rule,  it  involves  itself  in  uncertainty  and  doubt,  and  sets  a 
precedent  which,  in  some  other  case,  may  work  irreparable 
injury. 

There  is  not  one  of  the  requirements  as  to  proof  which  I 
have  suggested  but  which  could  be  easily  shown  to  be  necessary 
in  cases  which  would  very  naturally  arise. 

I  will  not  attempt  to  enter  upon  a  detailed  examination  of 
each  of  the  points  of  proof  which  I  have  suggested,  because 
they  are  supported  either  by  the  most  elementary  principles  of 
evidence,  or  are  obviously  necessary  in  order  that  the  court  may 
at  all  intelligently  exercise  its  judicial  discretion. 

By  the  act  of  Colah  himself,  in  bringing  his  person  and 
estate  within  its  jurisdiction,  this  court  has  been  clothed  with 
this  trust ;  and  it  is  its  duty,  in  exercising  the  power  of  divest- 
ing itself  of  such  trust,  to  see  that  every  precaution  is  taken  to 
prevent  any  waste  happening  to  the  estate. 

It  is  possible,  upon  proof  being  made  as  to  the  condition  of 
the  estate  of  Colah  in  India,  and  a  proper  certificate  being  ob- 
tained from  the  court  there,  showing  what  amount  is  necessary, 
in  addition  to  the  property  in  India,  for  the  support  of  the 
lunatic  and  his  family,  for  this  court  to  direct  that  so  much  of 
the  income  of  the  estate  here  as  should  be  required  for  that 
purpose,  be  remitted  to  Bombay ;  so  that  there  are  no  reasons 
why  undue  haste  should  be  made,  and  salutary  principles  sacri- 
ficed. 

There  cannot  be  too  much  caution  used  in  the  exercise  of 
the  extraordinary  powers  of  the  courts,  which  are  invoked  in 
aid  of  this  application. 

The  motion  must  therefore  be  denied. 

An  appeal  was  taken  to  the  court  at  general  term. 

James  P.  Lowrey,  counsel  for  Henry  Gamble,  committee. 

Stephen  A.  Walker,  counsel  for  Heera  Baae,  committee  and 
wife. 


314  COUET  OF  COMMON  PLEAS. 

In  the  Matter  of  Bomanjee  Byramjee  Colah,  a  Lunatic. 

CHARLES  P.  DALY,  Chief  Justice. — I  see  no  reason  why  we 
should  reverse  the  decision  of  Judge  Yan  Brunt  refusing  to 
order  that  the  property  of  the  lunatic  now  in  the  custody  of 
the  committee  appointed  by  this  court  should  be  transferred  to 
Bombay,  and  placed  in  the  custody  of  the  petitioner. 

What  the  petitioner  asks  is  not  a  matter  of  right,  but  purely 
a  matter  of  discretion  (In  re  Gamier  (1872),  13  Eng.  L.  K.  Eq. 
582) ;  and  this  court  ought  not  to  surrender  up  the  property  which 
is  now  in  its  charge,  and  transfer  it  to  Bombay,  unless  thoroughly 
satisfied  of  its  security  if  so  transferred,  and  that  the  transfer 
would  be  for  the  lunatic's  benefit.  So  far  as  we  have  been  in- 
formed, it  constitutes  the  whole  of  the  property  or  estate  of 
Colah.  It  amounts  to  a  very  large  sum  of  money,  and  we  must 
act  with  great  caution,  that  we  may  do  nothing  that  will  im- 
peril the  principal,  or  impair  the  economical  administration  of 
the  fund. 

Colah  was  found  insane  in  this  city  in  1870,  with  a  large 
amount  of  property  in  his  possession,  consisting  chiefly  of 
money.  At  the  instance  of  the  British  consul,  proceedings 
were  instituted  in  this  court  to  inquire  into  his  sanity,  and  for 
the  preservation  of  his  property,  if  he  should  be  found  to  be 
bereft  of  reason.  He  was  found  to  be  insane.  His  property 
was  with  considerable  difficulty  secured;  a  large  part  of  it 
being,  in  fact,  rescued  through  the  vigilance  of  Mr.  Jarvis,  who 
was  appointed  by  this  court  the  committee  of  his  estate.  He 
was  wholly  unknown  here ;  and  it  was  through  inquiries  set  on 
foot  by  Mr.  Jarvis  amongst  the  Parsees  resident  in  London  that 
it  was,  after  considerable  effort,  ascertained  that  he  belonged  to 
Bombay,  and  had  a  wife  and  children  and  relatives  there. 
When  information  was  sent  to  Bombay  respecting  him,  it  was 
almost  immediately  followed  by  his  father-in-law  coming  to 
this  city,  who  at  once  petitioned  this  court  that  the  custody  of 
Colah  should  be  intrusted  to  him,  and  that  his  property  should 
be  placed  in  the  father-in-law's  hands,  that  he  might  return 
with  both  to  Bombay.  After  careful  inquiry,  we  refused  his 
application;  and  from  information  afterwards  obtained  we  were 
satisfied  that  we  had  acted  judiciously  in  so  doing.  Subse- 
quently, after  a  medical  examination  by  four  eminent  phy- 
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sicians,  we  consented  to  send  Colah  to  Bombay,  in  the  some- 
what remote  hope  that  the  return  to  his  native  city,  and  the 
presence  of  his  wife,  children,  and  relatives,  might  have  a 
favorable  effect  upon  his  malady.  We  removed  him  from  an 
institution  in  the  vicinity  of  this  city  exclusively  devoted  to 
the  care  and  treatment  of  the  insane,  and  where  he  had  the 
benefit  of  whatever  modern  experience  has  devised  and  put  in 
use  for  the  medical  treatment  of  those  in  his  condition.  "We 
did  this  upon  the  assurance  and  in  the  full  expectation  that, 
upon  his  arrival  in  Bombay,  he  would  be  placed  in  charge  of  a 
like  institution  there ;  an  assurance  for  which  there  was  no 
foundation,  there  being  no  institution  of  the  kind  in  Bombay 
or  its  vicinity.  In  doing  this  a  very  heavy  expense  was  in- 
curred, which  had  to  be  paid  outx/f  his  estate;  by  which  re- 
moval, as  it  would  seem,  we  did  him  no  particular  benefit, 
whilst  we  considerably  diminished  his  estate  by  the  expense 
incurred,  which  embraced  not  only  the  large  cost  of  his  trans- 
port, but  allowance  to  the  lawyers  who  appeared  for  the  various 
parties  in  interest  in  the  course  of  the  proceeding,  and  other 
incidental  charges. 

We  instructed  Mr.  Constable,  to  whose  care  we  committed 
him,  to  place  him  in  a  lunatic  asylum  in  Bombay,  and  to  apply 
to  some  competent  court  there  for  the  appointment  of  a  com- 
mittee, if  no  application  for  one  should  be  made  by  his  wife  or 
relatives  (In  the  Matter  of  JSomanjee  Byramjee  Colah,  3  Daly, 
529). 

His  wife  and  father-in-law  did  apply  to  the  High  Court  of 
Judicature  at  Bombay,  which  took  evidence  as  to  Colah's  in- 
sanity, adjudged  him  to  be  a  lunatic,  and  appointed  the  wife, 
the  father-in-law,  and  a  graduate  of  a  medical  college  in  Bom- 
bay, the  committee  of  his  person ;  and  Henry  Gamble,  Esq., 
the  official  assignee  of  the  court  (as  I  understand  it)  in  and  for 
the  relief  of  insolvent  debtors,  who  is  the  present  petitioner,  the 
committee  of  his  estate. 

When  the  application  was  first  made  to  me  for  the  removal 
of  Colah,  1  said  that  if  the  court  should  decide  to  remove  him 
to  Bombay,  and  if,  after  his  arrival  there,  a  committee  should 
be  appointed  by  a  competent  legal  tribunal  there  to  take  charge 
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of  his  person  and  estate,  this  court  would  entertain  an  applica- 
tion to  surrender  the  further  custody  and  control  of  his  prop- 
erty to  the  tribunal  or  other  competent  authority  that  might  be 
entitled  by  the  law  of  the  Presidency  of  Bombay  to  have  the 
custody  and  control  of  it. 

No  application  has  been  made  to  us  by  any  legal  tribunal  in 
Bombay,  nor  is  there  anything  before  us  to  show  what  the  law 
of  the  Presidency  of  Bombay  is  as  to  the  tribunal  or  tribunals 
that  have  the  custody  of  lunatics  and  of  their  estates.  The 
judicial  record  of  the  adjudication  of  Colah's  insanity,  and  of 
the  appointment  of  Mr.  Gamble,  the  petitioner,  as  the  commit- 
tee of  his  estate  purports  to  be  in  the  matter  of  Act  XXXIV, 
of  1858,  of  the  legislative  council  of  India,  entitled  "  An  act  to 
regulate  proceedings  in  lunacy  in  the  courts  of  judicature  es- 
tablished by  royal  charter,"  but  what  this  law  enacts  nowhere 
appears.  The  application  is  not  made  to  us  by  the  court  itself. 
It  is  not  the  result  of  any  deliberation  on  the  part  of  the  court, 
ending  in  any  expression  of  opinion  or  request  on  its  part,  or 
anything  officially  addressed  to  us  by  it,  which,  as  matter  of 
comity,  we  ought  respectfully  to  consider,  giving  due  weight  to 
any  reasons  assigned  by  the  court  why  the  estate  should  be 
transferred  from  us  to  it,  and  complying  with  its  official  re- 
quest if  it  be  right  and  proper  that  we  should  do  so.  We  shall 
assume  that  any  tribunal  so  applying  to  us  would  proceed  upon 
the  rule  uniformly  acted  upon  by  judicial  tribunals  in  this 
country  and  in  Great  Britain,  that  such  disposition  in  respect  to 
the  care  and  custody  of  a  lunatic's  estate  pending  his  aberration 
of  mind,  is  to  be  made,  as  will  most  conduce  to  its  safety  and  eco- 
nomical administration  ;  and  that  the  court,  in  making  such  a  re- 
quest, would  lay  before  us  the  reasons  which,  in  its  judgment,  war- 
ranted the  conclusion  that  the  removal  of  the  property  to  Bom- 
bay would  be  desirable.  If  it  is  well  and  safely  invested  by 
the  tribunal  of  the  country  that  first  acquired  jurisdiction  of  the 
person  and  property  of  the  lunatic,  and  that  tribunal,  following 
its  ordinary  modes  of  procedure,  is  able  to  administer  it  judi- 
ciously and  economically,  it  does  not  necessarily  follow  that  be- 
cause it  transfers  the  person  of  the  lunatic  to  another  country, 
in  the  hope  that  a  sea  voyage,  a  change  of  climate,  or  the  in- 
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fluence  of  former  associations,  may  have  a  beneficial  effect,  and 
possibly  lead  to  a  restoration  of  his  reason,  that  it  should  trans- 
fer the  estate  also.  Where  a  stranger,  of  whose  person  and 
property  the  court  has,  as  in  this  instance,  acquired  the  custody, 
is  sent  by  it  to  his  native  country,  and  there  is  great  probability, 
from  the  hopeless  state  of  his  malady,  that  he  will  continue 
there  during  life,  the  court  would  transfer  the  custody  of  his 
property  to  a  legal  tribunal  there,  if  well  assured  that  the  prop- 
erty under  the  control  of  that  tribunal  would  be  equally  safe, 
and  be  as  well,  or  more,  economically  administered  than  here. 
This  is  not  what  we  are  asked  to  do  in  the  present  instance.  We 
are  asked  to  transfer  the  whole  of  Colah's  property  to  the 
petitioner,  Mr.  Gamble,  who  has  been  appointed  committee  of 
his  estate  in  Bombay  by  a  court,  of  whose  jurisdiction  and  mode 
of  procedure,  we  know  nothing.  The  property  which  Colah 
brought  with  him  to  this  country,  was,  after  a  great  deal  of 
trouble  and  difficulty,  as  I  have  said,  secured  and  brought  under 
the  control  of  this  court.  We  have  had  numerous  proceedings 
before  us,  involving  a  great  deal  of  discussion  on  the  part  of  the 
various  counsel  who  have  appeared  before  us  in  the  interest  of 
different  parties,  and  a  great  deal  of  investigation  on  our  part, 
which  has  led  to  a  very  considerable  expense,  which,  together 
with  the  very  heavy  expense  of  Colah's  transport  to  Bombay, 
had  to  be  paid  out  of  the  estate,  until  all  matters  in  litigation 
respecting  it  had  been  adjusted  and  settled,  so  that  nothing  now 
remains  to  be  done  except  to  transmit  annually  to  Bombay  the 
small  amount  sufficient  for  the  support  of  Colah,  and  of  his  wife 
and  children.  The  estate,  in  our  hands,  has  all  been  carefully 
invested  upon  real  estate  security  in  this  city,  by  bonds  and 
mortgages,  yielding  an  annual  income  of  seven  per  cent.,  as 
large  an  amount,  in  my  judgment,  as  can  probably  be  obtained 
upon  it  in  any  country,  with  a  view  to  the  undoubted  security 
and  safety  of  the  principal.  All  this  we  are  asked  to  disturb ; 
to  convert  the  entire  estate  into  money,  and  hand  it  over  to  a 
respectable  commercial  house  in  this  city,  that  Mr.  Gamble,  the 
petitioner,  has  authorized  to  receive  it,  to  be  transmitted  to  him 
in  Bombay,  and  for  no  other  reason,  except  that  he  wants  the 
custody  of  it.  We  know  nothing  of  Mr.  Gamble,  except  what 
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appears  in  his  appointment,  that  he  is,  at  Bombay,  the  official 
assignee  of  the  court,  in  the  estates  of  insolvent  debtors.  We 
know  nothing  of  his  pecuniary  responsibility  ;  whether  he  has 
given  any  official  bond  or  other  sesurity  for  the  moneys  which 
may  come  into  his  hands,  or  any  bond  or  security  of  any  kind 
for  the  large  amount  of  money  of  which  we  are  requested  to 
give  him  the  exclusive  custody.  We  are  asked  to  presume  that 
the  court  had  jurisdiction  to  appoint  him,  and  also  to  presume 
that  he  has  given  full  and  ample  security  for  any  responsibility 
he  may  incur,  if  we  should  place  this  large  amount  of  money  in 
his  hands.  We  will  presume  nothing,  especially  in  view  of  our 
past  experience  in  acting  upon  the  assurance  that  there  was  a 
large  and  well  conducted  lunatic  asylum  in  Bombay.  Courts  of 
equitable  cognizance,  upon  whom  the  duty  is  imposed  of  taking 
charge  of  the  estates  of  infants,  lunatics,  or  other  helpless  per- 
sons, exercise  a  very  sacred  trust,  which  they  ought  not,  and 
will  not  relinquish,  no  matter  what  labor  or  duty  the  trust  may 
impose,  by  transferring  it  to  another  tribunal  or  body,  except 
upon  the  fullest  and  most  satisfactory  assurance  that  they  can  do 
BO  with  entire  safety,  and  with  the  confidence  that  the  trust  will 
be,  in  all  respects,  as  well,  carefully,  and  economically  adminis- 
tered as  they  could  administer  it.  We  would  not  transfer  the 
estate  of  a  lunatic,  of  whose  person  and  estate  we,  in  the  first 
instance,  acquired  jurisdiction,  to  a  tribunal  in  one  of  our  States, 
except  upon  the  fullest  assurance  of  this  kind ;  much  less  to  an 
official  person  in  one  of  the  colonial  dependencies  of  Great 
Britain,  in  India,  of  whose  laws,  of  whose  tribunals,  or  their 
mode  of  procedure,  we  know  nothing  judicially.  The  very 
loose  manner  in  which  this  application  is  made  impresses  us  un- 
favorably, and  we  can  see  nothing,  except  a  saving  of  the  very 
slight  expense  involved  in  the  transmission  of  the  small  sum  of 
money  to  Bombay,  annually,  for  the  support  of  Colah  and  his 
family,  that  could  be  gained  by  granting  the  application.  None 
of  the  cases  upon  which  the  counsel  for  the  petitioner  rely,  are 
analagous  to  the  one  now  before  us. 

In  Newton  v.  Manning  (1  Mac.  &  Gord.  362),  the  applica- 
tion of  the  wife  for  a  certain  sum  of  money,  standing  to  the 
credit  of  her  lunatic  husband,  in  England,  was  refused  by  the 
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Lord  Chancellor,  although  she  was  the  tutrice  of  the  lunatic  in 
France,  because  the  court  did  not  know  that,  by  the  laws  of 
France,  she  was  entitled  to  receive  it,  and  to  deal  with  it  in  the 
manner  proposed  in  her  petition  ;  the  court  remarking  that  she 
had  only  to  arm  herself  with  the  authority  of  the  foreign  juris- 
diction, and  that  the  money  would  be  paid  out  to  her  as  to  any 
party  showing  title. 

In  the  Matter  of  Margaret  Stark  (2  Mac.  &  Gord.  1T4),  a 
lunatic  residing  in  Scotland,  the  Lord  Chancellor  refused  the 
application  of  the  curator  in  Scotland  to  transfer  stock  to  him, 
standing  at  the  lunatic's  name,  in  the  Bank  of  England,  not 
being  satisfied  that  the  security  given  by  him  in  Scotland  was 
sufficient ;  the  Lord  Chancellor  holding  that  it  was  entirely  a 
matter  of  discretion  to  refuse  or  to  accede  to  the  application. 

In  the  Matter  of  Elias  (3  Mac.  &  Gord.  234),  the  curator 
appointed,  according  to  the  law  of  Holland,  for  a  lunatic  resi- 
dent there,  applied  to  the  court  for  the  transfer  to  him  of  a 
considerable  amount  of  bank  and  East  India  stock  of  the  lunatic 
in  England.  The  Chancellor  granted  the  application,  as  the 
report  says,  with  some  hesitation,  upon  the  assumption  that 
surety  was  not  required  of  the  curator  by  the  laws  of  Holland, 
intimating  that  he  should  have  had  no  difficulty,  if  it  had  been 
been  shown,  in  the  case  that  the  lunatic  was  a  Dutch  subject. 
The  Lord  Chancellor,  in  this  case,  went  very  far,  and  may  prob- 
ably have  felt  the  less  hesitation  in  complying  with  the  request  to 
transfer  the  property  to  the  curator  in  Holland,  a  country  that 
has  long  been  noted  for  the  care,  economy  and  probity  with 
which  the  estates  of  orphans  and  other  helpless  persons  are 
administered  there  by  the  official  persons  that  have  them  in 
charge. 

In  the  first  of  these  cases,  the  court  put  its  refusal,  as  we  do, 
upon  the  ground  of  its  want  of  knowledge  of  the  laws  of  the 
country  where  the  lunatic  was,  and  as  the  tutrice  of  her  lunatic 
husband  in  France  it  allowed  her  only  the  future  income  of  the 
amount  in  court,  retaining  the  corpus.  In  the  second  case,  the 
court  refused,  because  the  security  given  by  the  curator  in  Scot- 
land was  not  adequate,  and  because  no  reason  was  assigned  for 
the  transfer.  In  the  last  case,  a  previous  Lord  Chancellor 
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(Lord  Cottenham)  referred  it  to  the  master  to  report  whether 
the  petitioner  was,  as  curator,  entitled  by  the  law  of  the  king- 
dom of  the  Netherlands  to  have  the  funds  transferred  to  him, 
and  the  master  reported  that  he  was.  No  inquiry  was  directed 
as  to  whether  he  had  given  any  security,  and  as  no  report  was 
made  upon  that  subject,  and  as  the  report  was  that  the  peti- 
tioner was  entitled  to  the  funds  by  the  laws  of  Holland,  Lord 
Truro  assumed  that  no  security  was  required  by  the  laws  of  that 
country,  and  therefore  made  the  order.  It  was  not,  moreover, 
like  this  case,  one  where  the  court  had  originally  acquired  juris- 
diction of  the  person  and  estate  of  the  lunatic.  It  is  eminently 
proper  that  the  tribunal  of  the  country  where  the  lunatic  is, 
when  he  is  deprived  of  reason,  and  which  has  imposed  upon  it 
the  charge  of  his  person  and  estate,  should  receive,  as  a  matter 
of  comity,  money  or  securities  belonging  to  him  in  foreign 
countries,  as  it  has  the  whole  charge  and  care  of  his  estate. 
The  three  cases  above  referred  to  were  all  cases  in  which  the 
application  was  upon  this  ground,  and  were  under  an  English 
statute  (1  Will.  4,  c.  65,  sec.  34),  one  of  the  provisions  of  which 
provides  for  such  cases  by  empowering  the  Lord  Chancellor,  in 
his  discretion,  to  order  stock  belonging  to  the  lunatic  in  England 
to  be  transferred  to  a  curator  or  other  person  in  whom  it  is 
vested,  according  to  the  laws  of  the  place  out  of  England  where 
the  lunatic  resides ;  which  is  a  very  different  case  from  the  one 
now  before  us.  Colah's  estate  is  vested  in  the  committee  ap- 
pointed by  this  court,  after  it  had  acquired  jurisdiction  of  his 
person  and  of  his  estate.  When  Colah,  by  our  direction,  was 
transferred  to  Bombay,  a  committee  of  his  estate  was  appointed 
there,  and  the  question  before  us  is  whether  we  will  transfer 
his  estate,  which  has  hitherto  been  administered,  and  finally  ad- 
justed and  settled  here  under  our  direction,  to  the  committee 
in  Bombay ;  our  answer  to  which  is  that  we  will  not,  without 
some  better  assurance  in  respect  to  its  future  care,  security  and 
administration  there  than  has  been  presented  to  us  upon  this 
application. 

If  he  should  be  restored  to  reason,  our  trust  will  be  at  an 
end,  and  his  property  will  be  delivered  to  him ;  and  if  he  should 
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not  recover,  then,  upon  his  death,  it  will  be  delivered  to  those 
who  are  lawfully  entitled  to  it. 

LOEW,  J.,  concurred. 
Order  affirmed. 


GILBKKT  M.  LEVINESS  against  JOHN  POST. 

(Decided  December  31st,  1876.) 

Where  plaintiff  took  his  horse  to  the  shop  of  a  blacksmith,  whom  he  was  in  the 
habit  of  employing,  and  found  there  only  two  men  working  at  the  forge  (and 
who  were,  in  fact,  servants  of  the  defendant),  one  of  whom,  at  the  request  of  the 
other,  shod  the  plaintiff's  horse :  Held,  that  the  defendant  was  liable  for  damage 
done  to  the  plaintiff's  horse  through  negligence  in  shoeing  him  ;  that  as  these 
man  were  actually  servants  of  the  defendant,  alone  in  charge  of  a  shop  where 
people  came  at  all  hours  of  the  day  to  have  horses  shod,  and  as  they  were  will- 
ing to  shoe  the  plaintiff's  horse,  that  the  plaintiff  had  a  right  to  presume  that 
they  were  persons  of  sufficient  skill  and  employed  by  the  defendant  for  that 
purpose,  and  that  the  defendant  could  not  escape  liability  for  their  acts  by 
showing  that  they  were  not  employed  by  him  for  shoeing  horses,  but  for  other 
purposes. 

APPEAL  by  defendant  from  a  judgment  of  the  general 
term  of  the  Marine  Court,  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury.  The  facts  are  stated  in  the 
opinion. 

Charles  Meyer,  for  appellant. 
Michael  K.  Me  Garten,  for  respondent. 

JOSEPH  F.  DALY,  J. — Action  for  damages  by  reason  of  neg- 
ligence of  a  servant  of  defendant,  a  horse-shoer,  in  improperly 
fastening  shoe  of  plaintiff's  horse,  from  which  negligence,  it  is 
alleged,  the  horse  died. 

VOL.  VI.— 21 
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I  see  no  reason  for  disturbing  the  verdict  in  this  case. 
Plaintiff  had  his  horses  shod  at  defendant's  shop  for  fifteen 
years ;  on  the  occasion  in  question  he  went  there  to  have  a 
shoe  fastened  ;  he  did  not  see  the  men  there  who  usually  did 
that  work. ;  he  found  two  men,  employees  of  defendant,  work- 
ing, one  holding  a  new  shoe,  and  the  other  hammering  with  a 
heavy  sledge;  plaintiff  said,  "Boys,  I  want  a  shoe  fastened;" 
the  man  with  the  shoe  told  the  other  to  fasten  the  shoe  for 
plaintiff,  and  he  fastened  it  with  nails  ;  he  appeared,  to  plaintiff, 
to  make  a  botch  of  it ;  plaintiff  told  him  not  to  prick  the  horse, 
but  he  kept  on  about  his  work  ;  neither  of  the  men  objected  to 
fastening  the  shoe  ;  the  two  men  who  usually  did  that  work  caine 
in  before  plaintiff  left  the  shop  ;  defendant  carried  on  two  kinds 
of  business  in  the  building  where  the  horse-shoeing  shop  was — 
shoeing  horses  and  making  pick  axes  and  spades  ;  two  fires  and 
two  anvils  were  occasionally  run ;  the  employee  who  directed 
the  other  to  fasten  the  shoe,  plaintiff  had  seen  there  before ;  at 
this  time  he  was  working  at  the  second  anvil,  where  they  occa- 
sionally made  shoes  and  fitted  them.  Defendant  swore  that  the 
man  who  fastened  the  shoe  was  employed  as  a  helper,  at  the 
wages  of  a  common  laborer,  in  the  hardware  department,  and 
was  not  employed  to  put  on  shoes  or  to  fasten  shoes. 

The  defendant  employed  this  man,  who,  with  another  em- 
ployee, was  in  charge  of  the  horse-shoeing  shop  when  plaintiff 
called.  At  plaintiff's  request  to  have  the  horse's  shoe  fastened, 
one  of  the  men  directed  the  other  to  do  the  work,  and  he  pro- 
ceeded to  fasten  the  shoe.  He  was  defendant's  servant,  acting 
in  the  course  of  his  employment,  certainly,  and  not1  on  his  own 
account.  It  is  defendant's  peril  if  his  servant  do  more  or  less 
than  he  instructs  him  to  do.  Private  instructions  or  limitations 
of  power  or  employment  of  servants  do  not  affect  the  master's 
liability,  if  the  servant  be  in  any  way  held  out  as  having  author- 
ity, or  so  placed  as  to  give  that  impression  to  the  public.  For 
the  time  being  the  two  men  were  alone  in  the  shop,  and  upon 
plaintiff's  request  to  have  his  horse's  shoe  fastened,  one  of  them, 
by  direction  of  the  other,  proceeded  to  do  it.  The  liability  of 
the  master  for  their  acts  arises  in  this  case  from  the  circum- 
stances that  they  were  actually  servants  of  defendant;  alone  in 
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charge  of  a  shop  where  people  came  at  all  hours  of  the  day  to 
have  horses  shod ;  that  they  did  the  work  plaintiff  requested, 
and  that  there  was  not  only  nothing  to  warn  plaintiff  of  the  ex- 
tent of  their  authority,  but  he  had  a  right  to  presume,  finding 
them  there  and  willing  to  do  the  work,  that  they  were  persons 
of  sufficient  skill  employed  by  the  master  of  the  shop  for  the 
purpose  of  fastening  horses'  shoes.  It  seems  to  me  that  if  an 
apothecary  left  his  shop  in  charge  of  one  who  knew  nothing 
about  mixing  drugs,  but  who  prepared  a  prescription  for  a  Cus- 
tomer, who,  from  the  circumstance  of  his  being  in  charge  of 
the  shop,  believed  him  authorized  and  competent,  the  apothe- 
cary would  be  liable  for  any  injury  caused  by  negligence  and 
ignorance  in  the  preparation  of  the  prescription. 

The  jury  were  authorized  by  the  evidence  to  find  that  the 
negligence  of  the  defendant's  servant  produced  the  injury; 
plaintiff  saw  that  the  man  was  awkward  about  it,  and  it  is  a  fact 
that  he  was  not  a  skilled  workman,  but  a  laborer.  The  shoe  was 
fastened  Friday  or  Saturday  morning ;  on  Monday  afternoon 
the  horse  went  lame ;  defendant's  foreman  took  the  shoe  oft' 
that  night ;  next  morning  the  hoof  was  examined,  and  a  piece 
of  nail  found  in  it.  The  inevitable  conclusion  is  that  it  had 
been  driven  up  in  fastening  the  shoe  two  or  three  days  before. 

The  jury  was  not  bound  to  conclude  that  plaintiff's  care  of 
the  horse  caused  his  loss ;  plaintiff  had  the  shoe  taken  off  the 
night  of  the  afternoon  he  went  lame,  by  one  of  defendant's 
men;  soaked  and  poulticed  the  foot;  soaked  it  next  morning :; 
took  the  horss  to  defendant's  shop  to  be  examined  ;  had  the 
piece  of  nail  extracted  by  defendant's  men  ;  took  the  horse 
home,  doctored  him  and  soaked  and  poulticed  the  foot ;  went 
on  the  sixth  day  to  defendant,  who  sent  a  veterinary  surgeon, 
who  doctored  the  horse  his  own  way,  and  under  whose  pre- 
scribed treatment  the  horse  died.  Defendant  was  examined  as 
an  expert,  and  found  fault  with  plaintiff's  treatment,  but  the 
only  thing  suggested  by  him  which  plaintiff  did  not  do  was  to 
"  apply  a  little  turpentine"  to  the  horse's  foot  when  the  shoe 
was  taken  off.  What  the  effect  of  the  turpentine  would  have 
been,  and  how  it  would  have  helped  the  difficulty,  he  does  not 
state  ;  nor  does  it  appear  that  he  ever  cured  a  horse  injured  in 
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this  way  by  the  use  of  it.  Robert  Chauner,  a  veterinary  sur- 
geon, was  examined  on  behalf  of  defendant,  but  he  gave  no 
evidence  tending  to  show  that  the  horse  had  not  been  properly 
treated. 

The  judgment  should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  LOEW,  J.,  concurred. 
Judgment  affirmed. 


CATHARINE  JOSUEZ  against  DANIEL  A.  MURPHY. 

(Decided  February  7th,  1876.) 

"Where  a  defendant  is  arrested  in  an  action  of  replevin,  under  §  179,  sub.  3,  of 
the  Code  of  Procedure,  the  proper  undertaking  to  be  required  from  him  by 
the  sheriff  is  not  the  ordinary  one,  that  the  defendant  shall  at  all  times  ren- 
der himself  amenable  to  the  process  of  the  court  during  the  pendency  of  the 
action,  and  to  such  as  may  be  issued  to  enforce  the  judgment  therein,  but  he 
should  require  an  undertaking  in  the  form  prescribed  by  §  211  of  the  Code 
ou  the  retaking  of  replevined  property  by  a  defendant,  viz.,  to  the  effect 
that  the  sureties  are  bound  in  double  the  value  of  the  property  claimed  as 
stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff, 
if  such  delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may 
for  any  cause  be  recovered  against  the  defendant. 

But  where  the  order  of  arrest  in  such  a  case  does  not  specifically  require  the 
sheriff  to  take  such  an  undertaking,  and  does  not  by  the  recitals  contained  in 
it  show  the  grounds  on  which  it  was  granted,  the  sheriff  may  take  an  under- 
taking in  the  ordinary  form,  and  cannot  be  held  liable  for  a  failure  to  take  a 
different  undertaking. 

The  decision  of  the  general  term  of  the  Supreme  Court  in  the  Third  District, 
in  Tracy  v.  Veedcr  (35  How.  Pr.  209 ;  s.  c.  sub  nom.  Tracy  \.  Griffin,  60 
Barb.  70),  to  the  contrar}',  disapproved,  and  the  decision  of  the  Superior  Court 
of  the  city  of  New  York  in  Elston  v.  Potter  (9  Bosw.  639),  followed. 

In  an  action  against  an  officer  (a  marshal  of  the  city  of  New  York),  for  not  tak- 
ing a  proper  undertaking  from  a  defendant  taken  into  custody  by  him  under 
an  order  of  arrest  which  had  been  granted  in  an  action  of  replevin,  under 
§  179,  sub.  8,  of  the  Code  of  Procedure:  Held,  that  it  was  necessary  to  show 
the  existence  of  the  facts  conferring  jurisdiction  on  the  judge  to  grant  the 
order  of  arrest,  for  the  reason  that,  if  those  facts  did  not  exist,  the  officer 
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was  not  obliged  to  execute  the  order  at  all,  and  could  not,  therefore,  be  held 
liable  by  the  party  issuing  it  for  an  improper  execution  of  it. 

APPEAL  by  plaintiff  from  a  judgment  of  the  general  term 
of  the  Marine  Court,  affirming  a  judgment  of  that  court  dis- 
missing the  complaint,  entered  by  direction  of  a  judge  of  that 
court  at  trial  term. 

The  facts  are  fully  stated  in  the  opinion. 

E- hoard  P.  Wilder,  for  appellant.  1.  The  undertaking 
of  bail  taken  by  defendant  was  clearly  contrary  to  law,  and 
the  defendant  in  accepting  it  was  guilty  of  suffering  his  pris- 
oner to  escape  (Code,  §§  187,  201,  211 ;  3  Rev.  Stat.  736, 
§  83  ;  Roberta  v.  Randel,  3  Sandf .  707 ;  McKenzie  v.  Smith, 
27  How.  Pr.  20 ;  Seymour  v.  Van  Ouren,  18  Id.  95  ;  Galla- 
rati  v.  Orser,  27  N.  Y.  325).  The  only  mode  in  which  an 
officer  can  discharge  from  arrest  is  that  prescribed  by  statute. 
Any  other  undertaking  is  utterly  void  ( Winter  v.  Kinney,  \ 
K  Y.  367,  368). 

2.  The  judge's  position,  that  the  order  of  arrest  in  replevin 
(Code,  §  179,  subdiv.  3)  should  prescribe  in  terms  the  kind  of 
bail  to  be  taken  is  erroneous.  The  Code  provides  but  one  form 
of  order  of  arrest  for  all  cases,  viz.,  to  hold  the  defendant  to 
bail  in  a  specified  sum  (Code,  §  183 ;  Tracy  v.  Veeder,  35 
How.  Pr.  209,  212  ;  Tracy  v.  Griffin,  50  Barb.  70-72 ;  Crocker 
on  Sheriffs,  2d  ed.  §§  329,  345).  The  case  of  Elston  v.  Pot- 
ter (9  Bosw.  636),  relied  on  by  defendant  as  sustaining  the 
contrary  doctrine,  was  distinctly  and  eo  nomine  overruled  by 
the  later  case  of  Tracy  v.  Griffin.  (50  Barb.  72),  above  cited  ; 
while  in  Sherlock  v.  Sherlock  (7  Abb.  N.  S.  22),  the  same  court 
only  held  that  the  order  may,  not  that  it  must  prescribe  the 
form  of  undertaking,  and  refused  to  vacate  as  irregular  an 
order  which  did  so  prescribe.  In  any  event,  this  court  should 
be  guided  by  the  decisions  of  the  Supreme  Court  rather  than 
of  the  Superior  Court. 

Samuel  G.  Courtney,  for  respondent. 

ROBINSON,  J. — The  cause  of  action  upon  which  plaintiff  re- 
lied upon  allegations  in  her  complaint  and  proof  adduced  by 
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her  on  the  trial,  was  the  institution  by  her  in  the  Marine  Court, 
of  an  action  against  one  Francis  Everaert,  to  recover  possession 
of  certain  personal  property,  the  issuing  with  her  summons  in 
that  action,  of  a  requisition  to  the  defendant,  then  one  of  the 
marshals  of  the  city,  directing  him  to  take  said  personal  prop- 
erty and  deliver  it  to  the  plaintiff;  the  taking  by  him  of  part  of 
the  property ;  the  making  by  him  of  an  affidavit  that  part  of 
the  property,  of  the  value  of  $250.  "  had  been  removed,  secreted 
or  disposed  of  by  said  Everaert,  so  that  he  (the  defendant)  could 
not  take  or  find  the  same,"  and  upon  his  affidavit,  together  with 
the  affidavit  of  the  plaintiff,  that  an  order  of  arrest  was  there- 
after duly  granted  by  a  justice  of  this  court,  directing  the  de- 
fendant, as  such  marshal,  to  arrest  the  said  Francis  Everaert,  and 
hold  him  to  bail.  The  complaint  further  alleged  the  capture  of 
Everaert,  and  the  taking  from  him,  in  lieu  of  custody  of  his 
person,  of  an  undertaking,  with  but  one  surety,  conditioned  for 
his  appearance  to  render  himself  amenable  to  the  process  of  the 
court ;  the  exception  thereto,  and  the  notice  to  defendant  thereof, 
and  his  failure  to  cause  any  justification  to  be  made  ;  also,  the 
adjudication  of  the  court  in  that  action,  that  such  bail  was  not 
proper  bail,  and  that  defendant  Murphy  was  liable  as  bail,  and 
the  complaint  alleged  defendant's  neglect  to  retake  said  Ev- 
eraert into  custody ;  that  she  proceeded  in  the  action,  and 
recovered  judgment  against  Everaert  for  the  possession  of 
all  said  property,  and  if  recovery  were  impossible,  for  its 
assessed  value  at  $250  and  $164  30  costs;  and  that  execu- 
tion upon  such  judgment  was  returned  wholly  unsatisfied,  and 
the  property  returned  unfouud.  The  allegations  as  to  the 
institution  of  plaintiff's  action,  the  issuing  of  the  summons 
and  requisition  to  the  defendant ;  his  inability  to  find  a  part  of 
the  property,  and  his  making  an  affidavit  to  the  effect  stated, 
and  the  granting  thereon  and  of  the  plaintiff's  affidavit  of  the 
order  to  arrest  Everaert  and  hold  him  to  bail,  in  the  terms  of 
the  allegation  above  quoted,  were  admitted  by  the  answer.  De- 
fendant, however,  in  his  answer,  qualifiedly  denies  that  he  ever 
arrested  Everaert  on  said  order,  or  took  from  him  such  under- 
taking, or  that  he  thereupon  released  said  Everaert,  but  alleges 
that  what  was  done  in  that  respect  was  done  in  his  absence  be- 1 
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tween  one  Lyst,  then  in  his  place  of  business,  and  an  occasional 
employee,  and  the  attorneys  of  the  respective  parties  in  that  ac- 
tion, prior  to  Everaert's  surrender ;  but  he  alleges  that  the  bonds 
so  taken  did  comply  with  all  the  requirements  of  the  order  of 
arrest.  The  other  allegations  of  the  complaint  are  substantially 
denied.  On  the  trial,  the  only  testimony  offered  by  plaintiff, 
was  directed  to  the  matters  first  above  stated.  The  undertaking 
so  taken  was  introduced  in  evidence,  and  was  only  conditioned 
that  Everaert  should  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  any  such  as 
might  be  issued  to  enforce  the  judgment  therein.  The  certifi- 
cate of  the  defendant  was  indorsed  thereon  to  the  effect  that  the 
defendant  in  that  action  had  been  held  to  bail  by  him  in  pursu- 
ance of  the  order  of  arrest  issued  to  him.  The  judgment  finally 
recovered  against  Everaert  as  alleged,  and  execution  issued 
thereon,  and  its  return  as  alleged  in  the  complaint,  were  also 
proved.  Plaintiff  here  rested,  and  defendant  moved  a  dismissal 
of  the  complaint,  on  the  ground  of  no  cause  of  action  established  ; 
that  no  order  of  arrest  was  produced  or  proven,  and  that  the 
proof  was  inconsistent  and  at  variance  with  the  plaintiff's  cause 
of  action  set  out  in  the  complaint.  This  motion,  was  granted, 
and  the  complaint  dismissed.  That  judgment  has  been  affirmed 
by  the  general  term  of  the  Marine  Court,  and  its  merits  are  now 
under  review.  The  allegation  in  the  answer,  that  the  under 
taking  was  in  conformity  to  the  order  of  arrest,  and  the  denial 
of  its  character  or  terms,  as  otherwise  alleged  in  the  complaint, 
required  its  production,  if  anything  was  claimed  in  respect  to  it 
beyond  what  was  deducible  from  the  admission  or  statement  as 
to  its  terms  in  the  answer,  which  was,  simply,  that  the  order  of 
arrest  was  in  the  sum  of  $350,  and  required  that  Everaert  should 
at  all  times  hold  himself  amenable  to  the  process  of  the  court. 
Whatever  may  have  been  the  merits  of  plaintiff's  application  in 
her  action  against  Everaert  for  an  order  of  arrest,  the  defendant 
in  this  action,  as  marshal,  to  whom  it  was  delivered  for  execu- 
tion, was  only  subjected  to  such  duty  as  it  specifically  required. 
If  simply  to  arrest  the  defendant,  and  hold  him  to  bail  in  a  cer- 
tain sum,  that  duty  was  fulfilled  on  taking  ordinary  bail  in 
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an  undertaking  that  defendant  u  should  at  all  times  render  him- 
self amenable  to  the  process  of  the  court ;"  but  if  it  exacted 
anything  else,  it  seems  clear,  on  principle,  that  such  require- 
ment should  be  specially  indicated  and  made  part  of  the  order 
or  warrant  of  arrest.  The  arrest  authorized  by  section  179 
of  the  Code,  subdivision  3,  is  for  the  eloignment  of  personal 
property,  to  recover  possession  of  which  the  action  is  brought, 
and  for  wrong  done  after  its  commencement,  and  the  right 
to  such  arrest  of  a  defendant,  is  dependent  on  the  occur- 
rence of  the  circumstances  specially  stated  by  affidavit,  show- 
ing that  such  property,  or  some  part  thereof,  "has  been  con- 
cealed, removed  or  disposed  of  so  that  it  cannot  be  found  or 
taken  by  the  sheriff,  and  with  the  intent  that  it  should  not  be 
found  or  taken,  or  with  the  intent  to  deprive  the  plaintiff  of  the 
benefit  thereof,"  and  the  bail  to  be  required  is  not  that  called  for 
in  cases  embraced  within  the  other  subdivisions  of  section  179, 
"  that  the  defendant  shall  at  all  times  render  himself  amenable 
to  the  process  of  the  court  during  the  pendency  of  the  action, 
and  to  such  as  may  be  issued  to  enforce  the  judgment  therein," 
but  requires  security  "to  the  effect  that  the  sureties  are  bound 
in  double  the  value  of  the  property  [claimed],  as  stated  in  the 
affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff', 
if  such  delivery  be  adjudged,  and  for  the  payment  to  him  of 
such  sum  as  may  for  any  cause,  be  recovered  against  the  de- 
fendant." The  authority  of  the  sheriff  or  marshal  to  arrest  and 
detain  the  defendant  until  he  shall  give  the  proper  bail,  is  thus  en- 
tirely different,  in  the  case  provided  by  subdivision  3,  from  such 
as  is  to  be  exercised  under  the  other  subdivisions  of  §  179,  and  it 
would  seem,  on  general  principles,  upon  which  the  power  to 
order  an  arrest  may  be  issued  by  any  officer,  and  the  sheriff  or 
bailiff'  can  proceed  to  execute  it,  that  the  order  of  arrest  should, 
on  its  face,  disclose  the  grounds  of  the  authority  under  which 
the  power  to  issue  it  was  to  be  exercised,  and  what  specific 
character  of  bail  should  be  exacted,  and  that  such  indication 
should  be  given  by  and  stated  in  terms  in  the  order,  so  that  the 
officer  executing  it  should  have  special  warrant  for  exacting  other 
than  ordinary  bail.  In  the  conflict  of  authority  between  the  gen- 
eral term  of  the  Supreme  Court,  3d  judicial  district,  in  Tracy  v. 
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Veeder  (35  How.  209),  and  Tracy  v.  Griffin  (50  Barb.  TO),  and 
that  of  the  Superior  Court  of  this  city,  in  Elston  v.  Potter  (9 
Bosw.  639).  as  to  the  necessity  of  the  disclosure  in  the  order 
of  arrest,  of  the  grounds  of  arrest  upon  which  it  is  granted  un- 
der section  179  of  the  Code,  or  the  special  character  of  bail  re- 
quired, if  granted  under  subdivision  3,  it  appears  to  me  that  the 
decision  of  the  Superior  Court  contains  the  correct  principle, 
and  ought  to  be  followed,  even  when  the  contest  is  inter  paries, 
and  much  more  so  in  the  present  case,  where  the  action  is 
brought  against  the  officer  for  improper  execution  of  the  order, 
when,  so  far  as  it  appears,  it  made  no  reference  to  the  section  or 
subdivision  of  the  Code  under  which  it  was  issued,  nor  con- 
tained any  recital,  and  was  but  a  general  order  requiring  the 
defendant,  as  such  marshal,  "  to  arrest  the  said  Francis  Everaert 
and  hold  him  to  bail  in  the  sum  of  $350." 

The  judge  acquired  no  jurisdiction  to  issue  any  such  order 
of  arrest  against  Everaert,  unless  it  was  shown,  as  before  stated, 
on  proof  by  affidavit,  that  the  eloignment  was  "with  intent 
that  it  (the  property  possession  of  which  was  sought)  should  not 
be  so  found  or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
thereof."  This  proof  was  a  necessary  jurisdictional  fact  to  the 
granting  of  any  such  order  (  Watson  v.  McGuire,  2  Daly,  219  ; 
Midler  v.  Perrin,  14  Abb.  N.  S.  95). 

The  statement  of  the  complaint  as  to  the  contents  of  the 
affidavits  upon  which  the  order  of  arrest  was  granted  (admitted 
by  the  answer),  fails  to  show  that  it  was  upon  any  proof  of  any 
such  wrongful  "  intent,"  nor  is  there  in  any  of  the  admissions 
of  the  answer  or  proof  offered  by  the  plaintiff  on  the  trial,  any 
evidence  that  the  order  of  arrest  in  any  way  indicated  to  the 
marshal  that  it  was  issued  under  subdivision  3  of  section  179, 
or  commanded  or  authorized  him  to  demand  bail  of  the  special 
character  required  by  section  211  of  the  Code. 

While  an  officer  may  find  a  defense  for  his  acts  in  executing 
process  in  existing  facts  which  do  not  appear  on  its  face,  or  are 
incorrectly  stated  therein,  he  can  find  none,  where  there  is  no 
statement  of  any  such  jurisdictional  facts  in  the  warrant  or  order 
of  arrest,  or  accompanying  affidavits,  and  they  do  not  really 
exist  (Bullymore  v.  Cooper,  46  N.  Y.  336),  and  he  may  well  re- 
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fuse  to  execute  any  process  which  fails  on  its  face  to  disclose 
the  authority  of  the  court  or  officer  issuing  it,  and  the  circum- 
stances conferring  jurisdiction,  where  it  is  of  a  special  charac- 
ter, and  to  be  only  exercised  under  particular  circumstances. 
While  he  may  give  faith  and  credit  to  such  matters  as  may  be 
asserted  in  the  process,  he  is  not  bound  to  assume  the  responsi- 
bility of  executing  any  that  fails  to  make  such  disclosure,  or  to 
execute  it  in  any  special  manner  not  indicated  on  its  face  or 
warranted  by  such  jurisdictional  facts  as  are  therein  stated.  In 
the  case  under  consideration,  so  far  as  any  order  existed  requir- 
ing the  defendant  to  arrest  Everaert,  and  hold  him  to  bail  in 
the  sum  of  $350,  it  appears  he  complied  with  that  order,  so  far 
as  to  exact  ordinary  bail  with  one  surety,  and  there  is  a  failure 
of  any  proof  of  exception  thereto,  either  for  want  of  form  in 
the  undertaking  or  in  the  exaction  of  but  one  surety.  The  alle- 
gations contained  in  subdivisions  or  paragraphs  IV  and  Yof  the 
complaint  were  denied,  and  no  proof  was  offered  to  sustain 
them.  While  the  judge  at  the  trial  is  bound  to  regard  the  con- 
siderations presented  on  a  motion  to  dismiss  the  complaint,  he 
may  also,  of  his  own  motion,  grant  such  dismissal  upon  any  con- 
sideration of  the  case  presented,  when  he  deems  it  one  not  only 
unsustained  by  proof,  but  which,  from  the  peculiar  circumstances, 
is  unsusceptible  of  support  from  any  additional  evidence  that 
might  be  supplied.  In  the  determination  of  the  case  made  by 
the  judge  on  the  trial,  he  correctly  decided  to  dismiss  the  com- 
plaint. 

first.  For  want  of  proof  of  jurisdiction  in  the  judge  grant- 
ing the  order  of  arrest  of  Everaert,  under  section  179  of  the 
Code,  to  make  any  such  order  under  subdivision  3  of  that  sec- 
tion, no  such  u  intent "  as  is  therein  specified  and  required  to 
be  shown  by  affidavit  to  authorize  the  granting  of  any  such 
order  being  alleged  or  proven. 

Second.  For  want  of  any  specification  in  the  order  of  arrest, 
that  it  was  granted  under  subdivision  3  of  section  179,  or  any 
direction  therein  that  the  defendant  should  exact  the  bail 
specially  required  by  section  211  of  the  Code ;  or, 

Third.  Of  any  proof  that  defendant,  as  marshal,  failed  in 
any  duty  required  of  him  by  a  general  order  to  arrest  Everaert 
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and  hold  him  to  bail  in  the  sum  of  $350.     The  judgment  ap- 
pealed from  should  be  affirmed. 

DALY,  Ch.  J.,  and  LAEKEMORE,  J.,  concurred. 
Judgment  affirmed. 


WILLIAM  C.  ANNAN  against  HENRY  A.  HITCHIE  and  others. 

(Decided  February  7th,  1876.) 

Where  the  court  was  of  opinion  that  the  claim  of  the  plaintiff  (which  had  been 
rejected)  was  of  a  character  scarcely  escaping  what  is  denominated  as  "lobby 
services :"  Held,  to  be  a  good  ground  for  refusing  the  plaintiff  leave  to  go  to 
Court  of  Appeals. 

Where  the  determination  of  a  suit  depends  upon  the  construction  of  a  written 
instrument,  leave  to  go  to  tlie  Court  of  Appeals  will  not  be  granted  whero 
there  is  no  dissent  among  the  judges  of  the  general  term,  and  where  there  is  no 
question  of  general  interest  or  public  importance  involved. 

MOTION  for  leave  to  go  to  the  Court  of  Appeals. 
Samuel  J.  Glassey,  for  plaintiff. 
Roger  A.  Pryor^  for  defendants. 

ROBINSON,  J. — This  is  not  a  case  in  which  any  order  should 
be  made  granting  leave  to  go  to  the  Court  of  Appeals,  for  the 
reasons,  viz.  : 

First.  The  consideration  stated  in  plain  tiff's  undertaking, 
"  to  release  the  tobacco  now  held  by  the  United  States  govern- 
ment as  liable  to  be  taxed  32  cents  per  pound,  if  withdrawn 
from  consumption,"  involving  (as  disclosed  in  his  testimony) 
the  comings  and  goings  to  and  among  different  members  of 
Congress  and  other  government  officials,  the  private  and  per- 
sonal appeals  or  applications  to  them,  the  soliciting  them  for 
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favorable  recognition  and  favoring  of  the  matter  he  had  in 
charge,  partakes  of  a  character  scarce  escaping  what  is  denom- 
inated "lobby  services"  (Trial  v.  Child,  21  Wall.  441),  for 
which  the  law  denies  any  compensation.  Professional  jobs  that 
of  necessity  require  personal  appeals  and  private  importunities 
to  and  with  members  of  government,  and  solicitations  of  their 
favorable  action,  are  discountenanced  by  public  policy,  and  find 
little  favor  in  the  courts  when  remuneration  therefor  is  sought 
by  legal  action. 

Second.  The  general  term  of  this  court,  upon  due  delibera- 
tion, and  without  dissent  of  any  of  its  members,  have  given 
construction  to  the  agreement  in  question,  unfavorable  to  the 
claims  of  the  plaintiff.  It  is  by  law  the  court  of  final  resort  in 
such  cases,  unless  where  some  principle  of  general  interest  is 
involved,  as  to  which  it  entertains  grave  doubts,  or  deeming  it 
so  important  that  it  should  be  settled  by  the  Court  of  Appeals. 

That  suggested  by  this  case  is  but  as  to  the  construction  of 
the  private  agreement  between  the  parties,  and  to  allow  any 
such  further  contest,  would  be  affording  the  case  a  considera- 
tion, which  neither  its  importance  or  merits  deserve. 

The  motion  should  be  denied,  with  $10  costs. 

DALY,  Ch.  J.,  concurred. 

LAKREMORE,  J. — According  to  our  previous  rulings,  this  mo- 
tion should  be  denied. 

Motion  denied,  with  ten  dollars  costs. 
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SETH  R.  JOHNSON  against  Eowitf  D.  MORGAN. 

(Decided  February  7th,  1876.) 

Defendant  made  a  contract  with  certain  third  parties,  by  which  he  agreed  to 
purchase  of  thsm  the  bonds  of  a  certain  railroad  at  a  fixed  price,  which  said  con 
tract  also  contained  a  proviso  that  all  holders  of  said  bonds,  who  had  registered 
them,  <fec.,  should  have  the  option  of  accepting  the  same  price  and  terms  upon 
which  the  sale  and  purchase  of  the  bonds  sold  to  the  defendant  was  made. 
Plaintiff  being  the  holder  of  some  of  such  registered  bonds,  notified  defendant 
of  his  election  to  sell  them  at  the  contract  price,  and  tendered  the  bonds.  De- 
fendant refused  to  accept  or  pay  for  them.  In  an  action  to  recover  damages 
for  such  refusal :  Held,  that  the  plaintiff  had  no  rights  under  the  contract,  and 
could  not  avail  himself  of  its  provisions  as  being  a  holder  of  registered  bonds. 

EXCEPTIONS  ordered  to  be  heard  in  the  first  instance  at  gen- 
eral term,  to  a  dismissal  of  the  complaint  on  a  trial  before  Mr. 
Justice  JOSEPH  F.  DALY  and  a  jury. 

The  facts  shown  by  the  plaintiff  in  his  complaint  and  on  the 
trial  were,  that  he  was  the  holder  of  three  of  the  bonds  of  the 
Texas  &  New  Orleans  Railroad,  and  that  the  bondholders  had 
been  foreclosing  a  mortgage  on  the  road,  and  a  receiver  had 
been  appointed  to  take  possession  of  the  road.  Certain  bankers 
in  New  York  city,  to  wit,  Charles  Moran,  Charles  Congreve  & 
Son,  and  J.  S.  Kennedy  &  Co.,  represented  a  large  number  of 
the  bonds.  On  August  llth,  1870,  the  defendant  entered  into 
a  contract  with  these  gentlemen,  by  which  they  agreed  to  sell 
and  he  agreed  to  purchase  the  bonds  of  the  Texas  &  New  Or- 
leans Railroad  Co.,  to  wit,  the  first  mortgage  land  grant  bonds, 
at  fifty  per  cent.,  one-third  cash  on  the  first  of  September,  1870, 
and  the  other  two-thirds  at  three  and  six  months. 

The  defendant  agreed  also  to  pay  certain  obligations  of  the 
receive*  of  the  road,  and  the  expenses  of  the  suit  for  foreclosure 
and  all  the  claims  against  the  holders  of  the  bonds  by  reason  of 
the  suit. 

The  contract  also  contained  this  provision,  under  which  the 
plaintiff's  claim  in  suit  was  founded  : 
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"  And  it  is  further  agreed  and  understood  that  all  holders  of 
said  first  mortgage  land  grant  bonds  who  have,  under  the  terms 
of  said  decree  of  foreclosure  registered  their  first  mortgage  land 
grant  bonds,  shall  have  the  option  of  accepting  the  same  price 
and  terms  upon  which  the  sale  and  purchase  of  the  bonds 
hereby  sold  to  the  said  party  of  the  first  part  is  made." 

At  the  time  this  contract  was  made  the  plaintiff  was  the 
owner  and  holder  of  three  of  the  described  bonds,  two  of  which 
he  had  registered  on  the  15th  day  of  June,  1870.  On  August 
19th,  1870,  J.  S.  Kennedy  &  Co.  wrote  to  the  plaintiff  a  letter 
stating  that,  acting  for  the  majority  interest  in  the  Texas  & 
New  Orleans  Railroad  land  grant  bonds,  they  had  concluded 
an  arrangement  for  the  sale  of  those  securities.  *  *  And 
that  they  had  reserved  the  rightx  to  put  in  the  bonds  of  those 
who  had  registered,  at  the  same  price  and  on  the  same  terms, 
and  "  you  can  avail  yourselves  of  the  offer  by  paying  the  pro 
rata  share  of  the  expenses  covering  our  actual  disbursements  on 
account  of  the  mutual  interest,  amounting  to  $3  per  $1,000  bond 
and  five  per  cent,  commission  on  the  net  amount." 

The  plaintiff  having  received  a  copy  of  the  agreement  made 
with  the  defendant,  refused  to  pay  this  commission  of  five  per 
cent,  to  J.  S.  Kennedy  &  Co.,  and  on  the  1st  of  September, 
1870,  tendered  the  bonds  to  the  defendant  and  demanded  the 
contract  price ;  which  tender  and  payment  was  rejected  and  re- 
fused ;  whereupon  this  suit  was  brought  to  recover  damages 
therefor,  which  were  laid  at  $1,500. 

On  the  trial,  when  the  evidence  for  both  parties  was  closed, 
the  defendant  moved  to  dismiss  the  complaint  upon  the 
grounds:  1st.  Because  no  cause  of  action  was  established 
against  the  defendant.  2d.  That  he  is  not  a  party  or  privy  to 
the  agreement,  and  no  consideration  moved  from  him  or  any 
other  person  to  defendant  to  support  the  cause  of  action.  3d. 
That  no  consideration  passed  from  defendant  to  plaintiff",  and 
that  the  agreement  contains  no  obligation  on  the  part  of  the 
defendant  to  purchase  bonds  from  the  plaintiff. 

Upon  deciding  this  motion  the  court  said  :  "  My  impression 
is  that  no  cause  of  action  has  been  established. 

"  I  do  not  see  any  privity  between  the  plaintiff  and  defendant, 
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or  between  the  plaintiff  and  Moran,  Kennedy  &  Co.  and  Con- 
greve  &  Son.  Nor  is  there  any  obligation  or  liability  on  the 
part  of  Moran,  Kennedy  &  Co.  and  Congreve  to  the  plaintiff 
to  support  a  promise  of  Morgan  to  pay  the  plaintiff.  There  is 
no  consideration  passing  from  Moran,  Kennedy  &  Co.  or  Con- 
greve &  Son  to  the  defendant  to  sustain  a  promise  to  purchase 
plaintiffs  bonds.  The  agreement  between  those  parties  and 
defendant  is  simply  a  contract  on  the  part  of  defendant  to  buy 
bonds  of  them,  and  the  contract  on  their  part  to  sell  the  bonds 
to  him  at  a  certain  price.  There  is  no  evidence  whatever  that 
the  last  clause  of  the  contract  was  intended  as  an  offer  from  de- 
fendant to  the  bondholders  generally,  which  upon  acceptance  by 
them  would  constitute  a  contract  between  such  bondholders  and 
the  defendant ;  the  fact  appearing  that  defendant  did  not  com- 
municate this  offer  to  the  plaintiff,  but  that  it  was  first  brought 
to  his  notice  by  Congreve  ;  and  it  is  not  shown  that  such  com- 
munication was  made  by  the  authority  or  with  the  knowledge 
of  defendant.  The  letter  of  acceptance  sent  by  plaintiff  to  de- 
fendant, on  September  1st,  was  therefore  uncalled  for  by  any 
act  of  defendant,  was  not  written  in  pursuance  of  any  offer  or 
proposition  of  defendant  to  plaintiff,  and  does  not  make  any 
contract  between  them. 

"  As  to  the  claim  that  the  agreement  between  defendant  and 
Moran,  Kennedy  &  Co.  and  Congreve  was  made  on  behalf  of 
the  bondholders  generally,  there  is  no  evidence  that  Moran, 
Kennedy  &  Co.  and  Congreve  &  Son  acted  as  plaintiff's  agents 
in  making  this  contract.  The  signatures  of  those  parties  to  the 
contract  are  followed  by  figures  which  it  is  conceded  express  the 
number  of  bonds  represented  or  controlled  by  them.  There  is 
no  evidence  that  plaintiff's  bonds  were  of  the  number.  There 
were  still  a  large  number  of  bondholders,  being  those  mentioned 
in  the  last  clause  of  the  agreement,  not  represented  by  the  par- 
ties to  the  agreement.  If  the  contract  was  made  by  Moran, 
Kennedy  &  Co.  and  Congreve  as  agents  of  these  parties,  such 
general  clause  would  not  be  necessary. 

"  With  these  views  I  will  have  to  dismiss  the  complaint." 
The  court  thereupon  dismissed  the  complaint,  and  ordered 
the  plaintiff's  exceptions  to  be  heard  at  general  term  in  the 
first  instance. 
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Wm.  G.  Lathrop,  for  plaintiff,  argued  that  the  plaintiff 
could  avail  himself  of  all  the  stipulations  in  the  contract  made 
with  the  defendant  by  Moran  and  his  associates,  and  cited 
Lawrence  v.  Fox  (20  N.  Y.  268) ;  Turk  v.  Ridge  (41  Id.  201) ; 
Burr  v.  Beers  (24  Id.  178) ;  Burrell  v.  Root  (40  Id.  496) ; 
Barker  v.  Bradley* s  Erfrs(\%  Id.  316) ;  Glen  v.  Hope  Mutual 
Ins.  Co.  (50  Id.  379) ;  Cooley  v.  Howe  Sewing  Mack.  Co.  (53 
Id.  620). 

Joseph  F.  Cyhoate,  for  defendant. 

LAKREMOKE,  J. — On  the  llth  of  August,  1870,  one  Chas. 
Moran,  together  with  the  firms  of  Congreve  &  Son  and  J.  S. 
Kennedy  &  Co.,  agreed  to  sell,  and  the  defendant  agreed  to 
purchase  the  first  mortgage  land  grant  bonds  of  the  Texas  & 
New  Orleans  Railroad  Co.  upon  certain  terms  and  conditions. 
It  was  also  understood  and  agreed  between  said  parties  that  all 
holders  of  said  bonds,  duly  registered,  should  have  the  option  of 
accepting  the  same  price  and  terms  provided  for  in  said  agree- 
ment. 

On  September  1st,  1870,  plaintiff,  as  the  holder  of  three  of 
such  bonds,  notified  defendant  that  he  (plaintiff)  had  exercised 
his  option,  as  secured  by  said  agreement.  This  was  followed  by 
a  tender  of  said  bonds,  and  a  demand  of  payment  thereof  at  the  • 
price  stipulated  in  said  agreement,  which  was  refused.  Plaintiff 
then  sued  for  the  recovery  of  the  value  of  said  bonds  as  stipu- 
lated. The  complaint  \vas  dismissed  on  the  trial,  and  the 
exceptions  taken  were  ordered  to  be  heard,  at  the  general 
term. 

It  is  difficult  to  perceive  upon  what  ground  plaintiff's  claim 
rests.  He  was  not  a  party  to  the  original  agreement,  nor  has 
he  become  such  by  novation  or  assignment. 

The  defendant  obligated  himself  to  purchase  these  bonds  in 
a  particular  manner.  Morgan,  Congreve  &  Son,  and  Kennedy 
&  Co.  agreed  to  sell  the  bonds  of  said  company,  and  defendant 
agreed  to  purchase  from  them.  He  made  no  covenant  or  prom- 
ised to  pay  any  person  other  than  those  named  in  the  agree- 
ment, and  for  whose  benefit  it  was  made.  Moran  and  his  asso- 
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dates  had  incurred  liabilities  and  advanced  moneys  for  said 
company,  which  the  sale  of  its  bonds  was  intended  to  liquidate. 

This  case  is  not  within  the  ruling  of  Lawrence  v.  Fox  (20 
K  Y.  268).  There  it  was  held  by  a  divided  court  that  the 
defendant,  having  expressly  promised  to  pay  the  sum  loaned 
him  by  a  third  party,  to  the  plaintiff,  the  latter  could  maintain 
an  action  for  the  recovery  of  such  sum,  because  such  promise 
was  made  directly  for  his  benefit.  To  the  same  effect  is  Barker 
v.  Bradley  (42  N.  Y.  316),  where  there  was  an  express  prom- 
ise by  the  defendant  to  pay  the  note  (in  dispute)  to  the  plaintiff 
(see  Turk  v.  Ridge,  41  N.  Y.  206). 

The  option  reserved  to  the  bondholders  generally  by  de- 
fendant's agreement  created  no  such  privity  of  contract  on  their 
part  or  liability  on  his  as  would  sustain  this  action.  The  excep- 
tions are  therefore  overruled,  and  judgment  ordered  for  a  dis- 
missal of  the  complaint. 

CHARLES  P.  DALY,  Ch.  J.,  and  ROBINSON.  J.,  concurred. 
Ordered  accordingly. 


CHAKLES  HUEBNER  against  CLINTON  ROOSEVELT. 

(Decided  February  7th,  1876.) 

Where  the  defendant  had  been  for  many  years  the  landlord  of  the  plaintiff,  but 
without  collecting  or  demanding  the  rent,  and  the  plaintiff  afterward  became 
landlord  and  the  defendant  hired  from  him  a  part  of  the  premises  for  a  year  at 
an  entire  rent :  Held,  that  these  circumstances  did  not  constitute  a  case  of  a 
mutual  open  and  current  account,  so  as  to  prevent  the  running  of  the  statute 
of  limitations  against  so  much  of  the  defendant's  claim  as  accrued  six  years 
.  prior  to  his  interposition  of  his  counter-claim  in  the  action  for  rent  due  to  him. 

APPEAL  by  plaintiff  from  a  judgment  of  this  court  entered 
on  the  report  of  WILLIAM  G.  WHEELWRIGHT,  as  referee. 
VOL.  VI.— 22 
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The  facts  are  fully  stated  in  the  opinion. 
Max  C.  Huebner,  for  appellant. 
C.  Roosevelt,  respondent,  in  person. 

ROBINSON,  J. — The  cause  of  action  stated  in  the  complaint 
was  for  one  year's  rent  of  the  easterly  half  of  the  fourth  floor 
of  No.  23  Charpbers  street,  for  the  year  beginning  May  1st, 
1866,  to  May  1st,  1867,  at  an  agreed  rent  of  $300.  Defend- 
ant's occupancy  of  the  premises  for  that  period  is  conceded  by 
the  answer,  but  he  denies  that  he  occupied  as  the  tenant  of  the 
plaintiff,  or  agreed  to  pay  him  rent  therefor.  The  answer  sets 
up  a  counterclaim  for  use  and  occupation  by  plaintiff  as  tenant 
of  the  defendant  from  August.  1857,  to  May  1st,  1866,  of  the 
fifth  story  of  the  same  building,  for  which  defendant  alleges  in 
his  amended  answer,  plaintiff  agreed  to  pay  a  reasonable  rent, 
and  that  such  use  and  occupation  was  reasonably  worth  one 
hundred  and  fifty  dollars  per  annum.  This  answer  was  verified 
on  the  6th  day  of  May,  1871.  Plaintiff  replied  denying  each 
and  every  allegation  of  the  counterclaim,  and  interposed  as  a 
defense  the  six  years  statute  of  limitations  to  such  portion  of 
the  claim  as  accrued  prior  to  March  10th,  1 865  (six  years  prior 
to  the  date  of  the  summons). 

Plaintiff's  claim  to  the  rent  of  the  premises  occupied  by  the 
defendant  was  sustained  by  his  own  testimony  and  that  of  his 
son.  At  the  end  of  that  term,  defendant,  on  being  applied  to 
for  payment  of  the  year's  rent,  refused  it,  alleging  as  an  excuse 
(and  not  contradicted)  that  plaintiff  had  occupied  rooms  under 
him,  up  stairs  (the  5th  story),  a  great  many  years,  for  nothing. 
This  had  reference  to  the  counterclaim  set  up  in  the  action. 
He  gave  no  evidence  as  to  any  agreement  for  the  terms  of  this 
occupancy,  except  as  he  says,  "  I  agreed  to  allow  from  what  he 
(plaintiff)  owed  me,  what  they  cost  to  the  landlord,  on  a  fair 
average."  He  further  testifies  that  such  fair  average  was  but 
$115  per  annum,  the  rent  paid  by  plaintiff  to  his  landlord  for 
the  three  upper  floors  being  $700  per  annum.  On  the  issues 
formed  by  the  pleadings  and  proofs  offered,  the  referee  sus- 
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tains  plaintiff's  claim  as  alleged  in  the  complaint,  and  finds  there 
was  due  him  the  $3^0  rent  and  interest  which  he  claimed.  As 
to  the  counterclaim,  he  finds  plaintiff  was  indebted  to  defend- 
ant for  the  use  and  occupation  of  the  fifth  floor,  for  a  term  of 
years,  in  the  sum  of  one  thousand  dollars,  and  awards  him  that 
amount  as  due  him,  with  interest  from  the  commencement  of 
the  action,  and  that  the  balance  between  the  sums  respectively 
allowed  plaintiff  and  defendant,  is  due  the  defendant,  and 
awards  judgment  therefor  in  his  favor.  He  also  finds  that  tho 
statute  of  limitations  did  not  apply  against  the  counterclaim, 
and,  in  the  words  of  his  report,  that  "  there  being  mutual  de- 
mands between  the  parties  plaintiff  and  defendant,  within  six 
years  of  the  last  item  of  the  demand  in  favor  of  the  defendant 
and  against  the  plaintiff  accrued  due."  It  fully  appears  that 
the  plaintiff  occupied  the  5th  story  of  the  building,  holding 
under  the  defendant  from  some  time  in  August,  1857,  to  Janu- 
ary 8th,  18G6,  when  a  fire  occurred,  and  they  "  became  unin- 
habitable," and  within  the  provision  of  the  act  of  1860,  ch.  345, 
the  lease  was  terminated.  As  to  the  terms  upon  which  defend- 
ant so  rented  or  allowed  the  plaintiff  to  occupy  the  fifth  floor 
of  the  building,  there  is  great  discrepancy  in  the  testimony. 
Defendant,  appearing  as  attorney  in  person,  in  his  verified  an- 
swer, first  swore  that  plaintiff  agreed  if  he  (defendant)  would 
allow  him  and  his  family  such  occupancy  of  those  premises, 
"he  (plaintiff)  would  repay  the  defendant  as  soon  as  he  was 
able ; "  that  he  had  used  to  rent  the  premises  for  $100  a  year. 
*  *  *  "  that  by  the  good  will  of  defendant  to  plaintiff  and  his 
family,  plaintiff  had  been  enabled  to  occupy  the  said  fifth  story 
free  of  rent,  and  to  make  a  profit  on  said  premises,  and  to  live 
and  lay  up  property,  as  defendant  is  informed  and  believes, 
almost  without  labor,"  and  claims  plaintiff  is  indebted  to  him 
on  a  fair  balance  of  accounts,  $1,000  and  upward,  &c.  In  his 
amended  and  also  verified  answer,  he  alleged  as  ground  for  his 
counterclaim  for  the  -said  use  and  occupation  of  said  premises, 
that  plaintiff  agreed  to  pay  a  reasonable  rent  therefor,  and  for  the 
use  and  occupation  thereof,  which  he  avers  was  reasonably  worth 
$150  a  year.  On  the  trial  he  presented  himself  as  a  witness  on 
his  own  behalf,  and  swore  differently  from  either  of  his  pre- 
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vious  statements.  He  says  he  stated  to  plaintiff,  prior  to  the 
.venting,  that  his  price  for  the  5th  floor  was  $100  a  year,  paya- 
Dle  quarterly,  and  that  plaintiff  verbally  accepted  the  terms ; 
that  he  has  no  recollection  of  ever  afterwards  demanding  any 
rent.  Plaintiff  denies  any  such  agreement,  and  he  (through  his 
wife)  to  some  extent  acted  as  janitor  of  the  building,  and  as  to 
the  terms  proposed,  which  he  accepted  when  he  became  occu- 
pant, he  testifies,  "He  (defendant)  says,  we  might  clean  the 
house  from  the  top  to  the  bottom,  and  we  should  have  free 
rent;"  plaintiff  was  always  paid  by  defendant  for  any  work  he 
afterwards  did  on  the  premises,  that  had  any  relation  to  the 
premises,  and  such  sums  the  defendant  testifies  he  afterwards 
collected  of  the  ground  landlord.  It  would  seem  from  these 
irreconcilable  statements  of  the  defendant  under  oath,  his  tes- 
timony being  wholly  contradicted  by  the  plaintiff,  to  whom  the 
referee  has  given  credit  in  the  conflict  on  his  claim,  that  he 
should  have  been  wholly  discredited  in  respect  to  his  counter- 
claim. It  is  difficult  to  apprehend  to  which  of  defendant's 
solemn  asseverations  under  oath  as  to  the  terms  under  which 
plaintiff  occupied  said  fifth  story,  the  referee  has  given  credence; 
whether,  that  plaintiff  should  repay  the  defendant  for  such 
occupancy  as  soon  as  he  was  able,  and  that  plaintiff'  occupied 
free  of  rent ;  or  that  the  plaintiff  would  pay  a  reasonable  rent 
for  the  premises,  which  were  reasonably  worth  $150  a  year ;  or 
that  plaintiff  entered  under  an  agreement  to  rent  the  premises 
at  $100  a  year,  payable  quarterly.  He  simply  finds  that 
plaintiff,  at  the  time  of  the  commencement  of  this  action,  was 
indebted  to  the  defendant  for  such  use  and  occupation  for  a 
term  of  years,  in  the  sum  of  $1,000,  but  suggests  no  adjustment 
of  any  account  between  the  parties,  establishing  any  such  bal- 
ance, or  on  what  basis  that  sum  had  been  arrived  at,  as  due  the 
defendant.  As  defendant's  latter  statement  was  also  given 
under  oath  as  evidence  on  the  trial,  it  is  to  be  presumed  that  it 
was  upon  it  that  the  referee  came  to  such  conclusion,  and  in  his 
report  denying  any  effect  to  the  statute  of  limitations  as  against 
defendant's  claim,  he  must  have  regarded  the  successive  quar- 
ters' rent  as  they  became  due,  as  primarily  constituting  subjects 
of  an  "open  and  current"  book  account.  How  he  arrived  at 


NEW  YORK— FEBRUARY,  1870.  341 

Huebner  v.  Roosevelt. 

such  conclusion  it  is  impossible  to  conjecture.  Items  of  accru- 
ing rent  when  so  treated,  agreed  upon  or  recognized  by  or  be- 
tween the  parties,  may  become  the  subjects  of  an  open  and  cur- 
rent account.  This  was  held  in  Catling  v.  Slcoulding  (6  T.  R. 
189),  but  such  conclusion  did  not  follow  from  any  innate  char- 
acter of  the  debts  so  placed  in  account,  which  was  rent  accruing 
serni-annually  on  a  lease  of  real  estate  for  a  term  of  fourteen 
and  one-half  years,  but  because  the  parties  had  so  treated  the 
items  of  accruing  rent  between  themselves,  and  made  them  the 
subjects  of  a  mutual,  open  and  unliquidated  account,  whereby, 
as  Lord  Kenyon  says,  "  Every  new  item  and  credit  in  an  account 
given  by  one  party  to  the  other  is  an  admission  of  there  being 
some  unsettled  account,  and  any  act  of  the  party  acknowledging 
it  to  be  an  open  account  is  sufficient  to  take  the  case  out  of  the 
statute."  Our  Code  of  Procedure  has  introduced  somewhat 
new  rules  in  limitation  of  actions.  Under  it  (§  91)  an  action  on 
contract,  obligation  or  liability,  express  or  implied,  is  barred  in 
six  years  after  the  cause  of  action  has  arisen  ;  by  §  110,  follow- 
ing Lord  Tenterden's  act,  no  acknowledgment  or  promise  will 
take  the  case  out  of  the  statute,  unless  "  contained  in  some  writ- 
ing signed  by  the  party  to  be  charged  thereby,"  not,  however, 
altering  the  effect  of  any  payment  of  principal  or  interest. 
Section  95  of  the  Code  enacts  that,  "  In  an  action  brought  to 
recover  a  balance  due  upon  a  mutual  open  and  current  account, 
where  there  has  been  reciprocal  demands  between  the  parties, 
the  cause  of  action  shall  be  deemed  to  have  accrued  from  the 
time  of  the  last  item  proved  in  the  account  on  either  side." 
Defendant,  so  far  as  appears,  never  kept  any  account  or  any 
written  charges  against  plaintiff  for  the  use  and  occupation  of 
said  fifth  story  for  the  eight  and  one-half  years  of  such  tenancy 
or  occupancy  ;  he  never  asked  the  plaintiff  for  any  rent.  He 
(so  far  as  appears)  never  made  any  account  or  stated  his  claims 
in  writing,  so  that  any  summary  of  them  could  be  made  (Mills 
v.  Fowke,  5  Bing.  ~N.  C.  455 ;  Ex  parte  Storer,  Davies  [U.  S. 
Dist.  Ct.  Rep.],  294  ;  Edmonstone  v.  Thompson,  15  Wend.  556). 
As  to  plaintiff's  demand  for  one  year's  rent  of  $300,  payable 
as  alleged  at  the  end  of  the  year,  it  was  presented  and  claimed 
at  the  end  of  the  year.  There  is  neither  allegation  or  proof 
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that  it  was  payable  quarterly,  nor  any  suggestion  made  by 
either  party  of  any  right  growing  out  of  its  being  so  payable. 
So  that  if  it  were  an  entire  demand  due  only  at  the  end  of  the 
year,  a  previous  destruction  of  the  premises  would  under  the 
act  of  1860,  eh.  345,  have  entirely  debarred  any  claim  for  rent, 
while  if  payable  quarterly,  the  landlord  would  have  been  enti- 
tled to  recover  what  had  previously  become  due.  By  the  alle- 
gation of  the  complaint  and  finding  of  the  referee,  plaintiff's 
claim  was  an  isolated  item.  There  existed  no  entries  or  charges 
of  concurrent  debits  and  credits  between  the  parties,  consti- 
tuting matters  of  "  mutual  account,"  where  some  item  on 
the  one  side,  operated  by  agreement  between  the  parties,  ex- 
press or  implied,  as  a  set-off  or  payment  pro  tanto  upon  the  un- 
settled account  of  the  other.  In  this  case  there  had  been  no 
mutual  open  or  current  account  between  the  parties,  when 
plaintiff's  right  of  action  accrued,  nor  had  there  been  any  when 
the  defendant's  entire  claim  had  matured.  Even  if  a  statement 
of  liis  demands  for  quarterly  rents  accruing  prior  to  May  1st, 
18ti6,  had  been  made  by  way  of  an  account,  plaintiff  during  no 
portion  of  that  period  had  any  concurrent  account  for  settle- 
ment. Whatever  was  then  due  defendant,  the  settlement  or 
adjustment  of  the  amount  requires  no  reference  to  any  account 
of  the  plaintiff  (Hallock  v.  Lewis,  1  Sandf.  S.  C.  220 ;  Kim- 
~ball  v.  Brown,  1  Wend.  322  ;  Cunningham  v.  Guignard,  Dud- 
ley [S.  C.]  351 ;  Green  v.  Caldstruclc,  1  Dev.  &  B.  [K  C.]  320). 
During  all  the  period  of  the  accruing  of  defendant's  claim, 
there  being  no  mutual  open  and  current  accounts  or  "  reciprocal 
demands "  between  the  parties,  there  is  no  pretense  of  any 
agreement  or  concession  on  the  part  of  the  plaintiff  that  his 
claim  for  rent  of  part  of  the  fourth  story  for  the  subsequent 
year,  should  in  any  respect  be  merged  in  or  set  off  against  the 
defendant's  demand.  Without  such  agreement,  the  different 
claims  of  the  parties  being  for  independent  matters,  each  rests 
on  its  own  merits,  exempt  from  question  as  to  the  operation  of 
the  statute  of  limitations  (Ashley  v.  James,  11  Mees.  &  Wells. 
542 ;  Williams  v.  Griffiths,  2  Crom.  M.  &  E.  45).  From  these 
considerations  I  have  come  to  the  conclusion  that  the  defend- 
ant's claim  for  rent,  prior  to  March  10th,  1866,  was  not  in 
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itself  the  subject  of  a  book  account,  although  capable  of  becom- 
ing such,  by  agreement  or  recognition  of  it  in  such  an  ac- 
count ;  that  it  never  became  the  subject  of  any  "  open  or  cur- 
rent account "  with  the  plaintiff ;  that  were  this  otherwise, 
there  never  existed  while  defendant's  claims  or  any  part  of 
them  were  accruing,  or  when  they  or  any  of  them  had  accrued 
or  became  payable,  any  "  mutual  open  or  current  account "  be- 
tween him  and  plaintiff,  nor  any  "  reciprocal  demands "  be- 
tween them  ;  that  the  case  was  not  brought  by  the  defendant 
within  the  provisions  of  §  95  of  the  Code,  and  the  limitations 
of  §  91  of  the  Code  ran  against  his  entire  claim,  except  what 
accrued  on  or  after  March  10th,  1865,  as  the  statute  is  pleaded  in 
the  reply.  Judgment  in  favor  of  defendant  should  be  reversed, 
both  as  to  matters  of  fact  and  of  law,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event,  unless  defendant 
consents  to  reduction  of  his  counterclaim  for  three  quarters 
rent — $75  (due  May  1st,  August  1st,  and  November  1st,  1865), 
to  judgment  in  favor  of  the  plaintiff,  for  his  claim,  less  that 
amount,  with  full  costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  LAEEEMOEE,  J.,  concurred. 
Ordered  accordingly. 


HENRY  TONE,  as  Administrator,  &c.  of  DANIEL  TONE,  deceased, 
against  THE  MAYOR,  ALDERMEN  AND  COMMONALTY  or  THE 
CITY  OF  NEW  YORK. 

(Decided,  March  6th,  1876.) 

Under  L.  18Y2,  ch.  580 — giving  to  the  board  of  revision  and  correction  of  assess- 
ments in  the  city  of  New  York,  the  power  to  refer  an  assessment  back  to  the 
board  of  assessors  for  revisal  and  correction  in  such  respects  as  they  shall 
determine — where  the  board  send  back  an  assessment  with  directions  to  the 
board  of  assessors  to  correct  it  in  a  certain  particular — e.  g.,  by  striking  out 
awards  to  property  owners  caused  by  a  change  of  grade — although  such  action 
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may  be  illegal  and  invalid,  yet  it  does  not  operate  to  cause  the  assessment  to 
stand  confirmed  under  L.  1861,  ch.  308,  §  1,  which  provides  that  an  assessment 
shall  stand  confirmed  within  thirty  days  from  the  time  of  its  presentation  for 
confirmation,  if  it  is  not  confirmed  before  that  time. 

Where  work  was  done  for  the  city  of  New  York,  under  a  contract  that  payment 
should  be  made  only  upon  the  confirmation  of  the  assessment  for  tlie  work : 
Held,  that  the  neglect  or  refusal  of  the  board  of  revision  and  correction  of 
assessments,  although  illegal,  to  confirm  the  assessment,  was  not  imputable  to 
the  city  so  as  to  support  an  action  for  the  money  due  for  the  work  before  the 
assessment  had  been  confirmed,  and  that  the  remedy  of  the  contractor  was  by 
mandamus  to  compel  the  board  to  confirm  it. 

APPEAL  by  defendant  from  a  judgment  of  this  court  entered 
on  the  verdict  of  a  jury  for  $6,396  93,  rendered  by  direction  of 
Judge  JOSEPH  F.  DALY,  at  trial  term. 

The  action  was  brought  to  recover  an  alleged  balance  re- 
maining due  for  work  done  by  the  plaintiff's  intestate,  under  a 
contract  made  with  him  by  the  defendant,  for  regulating,  grad- 
ing, finishing  and  setting  curb  and  gutter  stones,  in  123d  street, 
and  flagging  the  sidewalks  between  New  avenue  and  Eighth 
avenue,  in  the  city  of  New  York. 

The  defense  interposed  was  that,  by  the  terms  of  the  con- 
tract under  which  the  work  was  done,  payment  for  the  work 
was  to  be  made  only  "upon  the  confirmation  of  the  assessment 
for  the  aforesaid  work,"  and  that  the  assessment  had  never 
been  made.  Upon  the  trial,  the  facts  in  regard  to  the  assess- 
ment appeared  as  stated  in  the  opinion. 

John  II.  Strahan,  for  respondent. — 1.  The  action  of  the 
board  of  revision  and  correction,  in  returning  the  assessment  list 
on  March  29,  18Y4,  to  the  board  of  assessors,  with  a  request  to 
omit  assessments  for  and  awards  of  damages  on  account  of 
change  of  grade,  was  illegal  (People  ex  rel.  Doyle  v.  Green,  6 
Supra.  Ct.  Rep.  129).  2.  By  force  of  law,  the  assessment  was 
confirmed  thirty  days  after  the  list  was  presented  to  the  board 
of  revision  and  correction  for  confirmation  (L.  1861,  ch.  308, 
p.  702;  People  ex  rel.  Doyle  v.  Green,  supra).  3.  Where,  as 
in  this  case,  the  action  of  the  board  of  revision  and  correction  in 
returning  the  assessment  list  to  the  assessors  was  illegal,  all  ac- 
tion taken  on  the  illegal  resolution  of  the  board  of  revision  and 
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correction  of  March  29,  1874,  was  null  and  void  (L.  1872,  ch. 
580,  vol.  2,  p.  1415 ;  People  ex  rel.  Doyle  v.  Green,  supra). 
4.  The  defendant  having  been  guilty  of  gross  negligence  in  re- 
lation to  this  matter  of  an  assessment,  the  plaintiff  is  entitled  to 
recover  (Camming  v.  Mayor  of  Brooklyn,  11  Paige,  596  ; 
Beard  v.  City  of  Brooklyn,  31  Barb.  142  ;  Baldwin  v.  City  of 
Oswego,  1  Abb.  Ct.  of  App.  Dec.  62;  s.  c.  2  Keyes,  132). 

A.  J.  Requier,  for  respondent. 

ROBINSON,  J. — The  questions  presented,  and  on  which  plaint- 
iff's right  of  recovery  depends,  are,  whether  under  the  terms  of 
the  contract  of  the  intestate  with  the  corporation,  the  contin- 
gency upon  which  he  was  to  be  paid  for  the  work  done  by  him, 
in  regulating,  grading,  &c.,  a  part  of  123d  street,  to  wit,  "  on 
the  confirmation  of  the  assessment  for  the  aforesaid  work,"  had 
happened,  or  whether  his  right  to  recover  for  such  work  had  ac- 
crued by  reason  of  some  neglect  of  the  defendants  in  some  duty 
resting  on  them  to  have  procured  such  confirmation. 

The  testimony  does  not  show  that  any  such  confirmation 
ever  occurred.  An  assessment  list  for  the  work  was  made  by 
the  board  of  assessors,  and  presented  to  the  board  of  revision 
and  correction  for  confirmation  at  its  session,  held  March  19th, 
1874,  and  laid  over.  At  the  next  meeting,  held  March  26th, 
1874,  the  assessment  list  was,  by  resolution,  returned  to  the 
board  of  assessors,  with  a  request  to  them  "  to  make  the  assess- 
ment conform  to  the  certificate  of  the  comptroller,  and  omit  as- 
sessments for  and  awards  of  damages  on  account  of  change  of 
grades."  They  were  returned  accordingly,  whereupon  applica- 
tions were  made  by  various  parties  in  interest  to  the  Supreme 
Court,  which  issued  writs  of  mandamus  against  both  boards, 
commanding  the  board  of  assessors  to  retain,  in  the  assessment, 
such  awards  for  damages  in  their  favor  occasioned  by  change  of 
grade,  and  said  board  of  revision  and  correction  to  confirm  said 
assessment,  as  originally  made,  awarding  them  such  damages  as 
had  been  made  in  their  favor.  This  subject  has  since  remained 
in  controversy  in  the  courts,  and,  as  yet,  no  confirmation  of  any 
assessment  for  the  work  performed  by  the  intestate  has  been 
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made,  by  any  affirmative  action  of  the  hoard  of  revision  and 
correction.  It  is,  however,  claimed  that  such  confirmation  was 
effected  by  operation  of  law  within  the  provision  of  §  1  of  ch. 
308,  of  the  Laws  of  1 861,  from  the  failure  of  that  board  so  to 
act  upon  and  confirm  such  assessment  within  thirty  days  after  it 
had  been  presented  for  confirmation.  A  party  to  a  contract  for 
performance  of  any  public  work,  who  thereby  defers  his  right  to 
payment  until  confirmation  of  an  assessment  to  be  made  there- 
for, necessarily  recognizes  and  accepts  submission  to  the  legiti- 
mate action  of  the  public  officers  whose  duty  it  is  to  make  and 
confirm  such  assessment.  He  also  subjects  his  claims  to  all  such 
questions  as  may  be  raised  by  any  party  in  interest,  in  due 
course  of  law,  as  to  the  legality  or  regularity  of  the  initiation 
and  prosecution  of  the  work,  rendering  any  such  confirmation 
of  an  assessment  therefor  valid  and  effectual.  In  the  various 
proceedings  initiating  and  carrying  on  such  public  works  or  im- 
provements, and  in  imposing  assessments  therefor,  each  officer 
engaged  therein  is  acting  as  a  public  officer,  and  not  as  the 
mere  agent  of  the  corporation  in  respect  to  any  of  its  private 
interests.  The  claim  is  made  on  the  part  of  the  plaintiff  that 
the  board  of  revision  and  correction  having  received  the  assess- 
ment list  on  the  19th  of  March,  1874,  and  having  failed  to  con- 
firm it,  but  having  returned  it  on  the  26th  to  the  assessors,  with 
a  resolution  declining  to  confirm  the  same,  but  expressing  a  re- 
quest to  make  the  assessment  conform  to  the  certificate  of  the 
comptroller,  "  and  omit  assessments  for  and  awards  of  damages  on 
account  of  changes  of  grade,"  by  such  action  confirmed  said 
assessment,  or  that  it  consequentially  became  confirmed  after 
the  expiration  of  thirty  days  from  the  time  of  its  first  presenta- 
tion to  that  board,  because  (as  claimed)  the  resolution  illegally 
exacted  an  omission  of  the  damages  awarded  for  change  of 
grade.  Such  argument  is  of  no  avail.  The  act  of  1859  (ch. 
302,  §  17),  required  the  officers  then  acting  as  a  board  of  revision 
and  correction,  on  certification  to  them  of  such  an  assessment 
list,  to  proceed  forthwith  to  confirm  the  same,  or,  if  necessary, 
to  refer  the  same  back  to  the  board  of  assessors  for  revision  and 
correction.  The  act  of  1861  (ch.  308,  §  1),  required  the  officers 
acting;  as  a  board  of  revision  and  correction  to  revise  such  assess- 
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ment  lists  without,  delay,  so  that  the  same  should  he  confirmed 
within  thirty  days  from  the  time  of  presentation  for  confirma- 
tion, and  it  was  enacted  that  if  not  so  confirmed,  the  assessment 
list  should  be  deemed  to  be  confirmed  within  thirty  days  from 
the  time  of  its  having  been  presented  for  confirmation.  This  stat- 
ute appears  to  have  imposed  upon  the  board  the  necessity  of  exe- 
cuting the  duty  of  revising  and  correcting  the  assessment  list,  and 
of  completing  their  action  in  that  respect  within  thirty  days  after 
the  assessment  list  had  been  presented  for  confirmation,  and  if  it 
neglected  such  revision  and  correction  within  that  period,  the 
assessment,  as  made  by  the  board  of  assessors,  was  to  be  deemed 
confirmed.  The  act  of  1872  (ch.  580).  in  no  way  assumes  to 
repeal  this  provision  in  the  act  of  1861.  as  by  section  6  it  de- 
clares the  act  of  1861  as  "  continued  and  established,"  except  as 
it  in  terms  makes  different  enactments  or  provisions  inconsist- 
ent with  the  prior  act.  The  provision  which  bears  upon  the 
question  under  consideration  is  as  follows :  "  Said  board  (of  re- 
vision and  correction),  shall  have  power  to  consider  on  the  mer- 
its all  objections  made  to  any  assessment,  and  to  subpoena  and 
examine  all  witnesses  in  relation  thereto,  and  to  confirm  said  as- 
sessment, or  refer  the  same  back  to  the  board  of  assessors  for  re- 
visal  and  correction  in  such  respects  as  they  shall  determine." 
The  limitation  on  the  powers  of  the  board  of  revision  and  correc. 
tion  of  remitting  the  assessment  to  the  board  of  assessors,  for 
correction  by  that  board,  as  contained  in  the  restricted  pro- 
visions of  the  act  of  1861,  here  disappear.  ISTo  such  consequence 
of  non-action  is  declared,  but  the  act  of  confirmation  of  the  as- 
sessment made  by  the  board  of  assessors  is  made  an  affirmative 
duty,  with  intermediate  power,  however,  to  refer  the  assessment 
list  back  to  the  board  of  assessors  for  their  revisal  and  correc- 
tion, and  it  may  well  be  asserted  that  this  may  be  done  not  only 
in  one  instance,  but  again  repeated,  from  time  to  time,  for  errors 
which,  in  the  judgment  of  the  supervising  board,  may  require 
further  correction.  I  wholly  dissent  from  the  position  that  if 
the  board  should,  even  by  precise  instruction,  remit  the  list  to 
the  board  of  assessors  upon  such  grounds  specially  designated 
in  their  resolution  of  remission  as  were  untenable,  that  their  ac- 
tion was,  in  any  respect,  illegal  or  functus  officii.  Their  right 
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to  remit  the  list  to  the  board  of  assessors  was  absolute,  and  if 
they  committed  any  error  in  that  respect,  it  was  the  subject  of 
control  by  the  supervisory  powers  of  the  courts  by  way  of  man- 
damus. The  order  above  mentioned,  referring  back  to  the 
other  board  the  matter  specified,  was  certainly  not  shown  to  be 
wholly  void,  either  in  law  or  in  fact,  as  to  the  other  matter,  to 
wit,  "  the  comptroller's  certificates  ; "  and  for  any  delay,  remis- 
iiess  or  dilatoriness  in  that  board,  to  again  act  and  make  and 
present  to  the  board  of  revision  and  correction  for  confirmation 
any  further  or  corrected  assessment  list,  nothing  is  shown  in 
the  testimony  rendering  the  defendants  liable  therefor.  These 
several  officers  (as  observed),  are  each  acting  in  a  public  capac- 
ity ;  they  are  all  subject  to  the  action  of  the  courts  by  way  of 
mandamus,  to  enforce  the  performance  of  their  duty  as  public 
agents,  and  to  expedite  their  action  if  they  are  guilty  of  any  un- 
reasonable delay.  Any  such  proceeding  might  be  initiated  by 
any  citizen  aggrieved  by  their  dilatoriness,  and  the  plaintiff,  his 
decedent  being  interested  in  the  confirmation  of  the  assess- 
ment, stood,  at  all  times,  in  equal  position  with  the  defendants 
to  enforce  such  action.  The  defendants  having  become  in- 
volved in  litigation  upon  questions  as  to  which  they  were  made 
immediate  parties  and  litigants,  are  not  shown  or  represented, 
even  in  respect  to  such  interests  in  which  those  of  the  plaint- 
iff may  be  deemed  to  have  been  involved,  to  have  unfairly  or 
negligently  maintained  their  defense  or  suffered  a  delay  of  the 
confirmation  of  the  assessment  of  the  expense  of  the  work 
which  the  intestate  had  performed.  No  such  delay  could  be 
imputable  to  them,  when  they  had  not  assumed  by  contract  any 
obligation  to  procure  a  confirmation  of  the  assessment  within  any 
particular  time,  and  the  enforcement  of  its  confirmation  was 
equally  open  to  action  by  the  intestate,  or  plaintiff  as  his  admin- 
istrator, even  if  there  was  any  delay  in  the  action  of  the  pub- 
lic officers  vested  with  the  duty  of  making  such  confirmation, 
which,  however,  has  not  been  shown.  Upon  these  considerations, 
I  am  of  the  opinion  that  no  right  of  action  ever  accrued  upon 
the  claim  in  suit,  for  the  reason  that  no  assessment  for  the  work 
performed  by  the  intestate  has  ever  been  confirmed,  and  that 
no  default  of  the  defendants  in  procuring  or  effecting  any  such 
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confirmation,  is  alleged  or  proved  by  way  of  excuse  for  the  non- 
occurrence  of  the  contingency  upon  which  payment  for  the 
work  done  by  the  intestate  was  to  be  made,  and  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

LARREMORE,  J. — I  concur. 

CHARLES  P.  DALY,  Ch.  J. — I  agree  in  the  reversal,  on  the 
ground  that  the  remedy  is  by  mandamus. 

Judgment  reversed.* 


THE  BOARD  OF  COMMISSIONERS  OF  PUBLIC  CHARITIES  AND  COR- 
RECTION OF  THE  CITY  OF  NEW  YORK  against  JOHN  McGuRRiN. 

(Decided  March  6th,  1876.) 

The  Board  of  Commissioners  of  Public  Charities  and  Correction  of  the  City  of 
New  York,  created  by  the  city  charter  (L.  1873,  ch.  335,  §  74),  are  the  over- 
seers of  the  poor  of  a  town,  so  as  to  enable  them  to  sue  for  penalties  imposed 
by  the  act  "  to  suppress  intemperance,  and  to  regulate  the  sale  of  intoxicating 
liquors  "  (L.  1857,  ch.  628),  and  which,  by  the  statute,  are  to  be  sued  for 
and  recovered  "  in  a  civil  action  by  and  in  the  name  of  the  overseers  of  the 
poor  of  the  town  in  which  the  alleged  penalty  was  incurred." 

The  different  bodies  who  have  acted  as  overseers  of  the  poor,  and  exercised  their 
powers  in  the  city  of  New  York,  examined  and  explained.  Per  Chief  Justice 
DALY. 

APPEAL  by  plaintiff  from  an  order  of  this  court  made  by 
Judge  LOEW  sustaining  a  demurrer  to  the  complaint,  and  also 
from  the  judgment  entered  on  the  order. 

The  action  was  brought  by  the  plaintiff,  the  board  of  com- 
missioners of  public  charities  and  correction  of  the  city  of  New 
York,  under  the  provisions  of  L.  1857,  ch.  628,  entitled  "  an 
act  to  suppress  intemperance,  and  to  regulate  the  sale  of  intox- 

*  Decision  affirmed  in  Court  of  Appeals,  June  12,  1877  (5  Week.  Dig.  66). 
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i eating  liquors,"  to  recover  1.  The  penalty  of  $50,  provided  by 
§  13  of  the  act  of  1857,  for  selling  any  strong  or  spirituous 
liquors  or  wines  in  quantities  less  than  five  gallons  at  a  time, 
without  having  a  license  therefor,  and  2.  To  recover  the  pen- 
alty of  $50  imposed  by  the  act  of  185T,  as  amended  by  L.  1873, 
ch.  820,  for  selling  liquor  to  be  drunk  on  the  premises,  both  of 
which  penalties  the  statutes  provided  should  be  sued  for  and 
recovered  by  and  in  the  name  of  the  overseers  of  the  poor  of 
the  town  in  which  the  alleged  penalty  was  incurred. 

In  its  complaint  the  plaintiff  alleged  that  it  was  in  law  and 
in  fact  the  overseer  of  the  poor  of  the  city  of  New  York.  The 
defendant  demurred  on  the  ground  that  the  plaintiff  had  not 
legal  capacity  to  sue.  and  was  not  the  overseer  of  the  poor  of  a 
town. 

The  demurrer  was  sustained,  and  judgment  ordered  for  the 
defendant  thereon. 

F.  Pulver,  for  appellant,  argued  :  I.  («)  By  L.  1813,  ch. 
86,  §  246,  the  mayor,  &c.,  were  authorized  to  appoint  a  certain 
number  of  freeholders,  inhabitants,  <fcc.,  "  to  be  the  overseers  of 
the  poor  thereof,"  by  the  name  and  style  of  the  commissioners  of 
the  almshouse  and  Bridewell  of  the  city  of  New  York,  with 
the  ''  same  power  and  authority  of  overseeing  and  providing  for 
the  poor  of  said  city,"  "  which  overseers  of  the  respective 
towns  of  this  State  have."  See  Valentine's  Laws  of  the  State, 
relating  particularly  to  the  city  of  New  York,  p.  1040.  (J)  By 
L.  1849,  ch.  246,  §,  4,  entitled  "an  act  to  provide  for  the  gov- 
ernment of  the  department  of  alms  and  penitentiary  in  the 
city  of  New  York,"  there  was  created  the  board  of  "  governors 
of  the  almshouse,"  with  the  powers,  duties  and  authority  as 
conferred  on  the  commissioners  of  the  almshouse  in  said  city. 
(<?)  By  L.  1850,  ch.  510,  the  almshouse  department  was  abol- 
ished, and  the  "  department  of  public  charities  and  correction 
was  created,  and  by  §  24:  of  the  same,  it  is  enacted  that,  "  when- 
ever, in  any  act  or  ordinance  not  inconsistent  with  this  act,  but 
applicable  thereto,  the  words  almshouse  department  of  the  city 
of  New  York  shall  occur,  it  shall  be  taken  to  mean  and  refer 
to  the  department  hereby  created ;  and  in  like  manner  the 
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words  governor  or  governors  of  the  almshouse  shall  be  taken 
to  mean  the  commissioner  or  commissioners  provided  for  in 
this  act."  (d)  By  L.  1873,  ch.  335,  §  74  (city  charter),  it  is 
provided  that  the  board  of  public  charities  and  correction  "  shall 
possess  all  the  powers  and  discharge  all  the  duties  now  confer- 
red on  such  department  by  special  laws,  and  by  all  the  pro- 
visions of  ch.  510,  L.  1860,  and  the  acts  and  parts  of  acts  amend- 
atory thereof,  except  as  the  same  are  modified  or  repealed  by 
the  provisions  of  this  act."  II.  It  is  not  to  be  supposed  that 
the  legislature,  in  using  the  language  "  overseers  of  the  poor  of 
the  town,"  in  the  act  of  1873,  ch.  820,  amending  §  22  of  said 
act  of  1857,  it  being  a  statute  relating  to  the  whole  State,  and 
there  being  no  officer  in  cities  specially  designated  by  the  title 
of  overseers  of  the  poor,  intended  to  provide  no  remedy  in 
cities  for  the  recovery  of  such  penalties. 

It  is  more  reasonable  to  suppose  that  the  intent  Avas  to  lodge 
that  right,  in  cities,  in  the  board  or  officer  exercising  the  like 
powers  and  duties  of  overseers  of  the  poor  therein,  as  exer- 
cised by  such  overseers  in  country  towns.  In  construing  this 
statute,  the  court  will  look  to  the  intent,  so  as  to  give  it  effect, 
if  possible.  (1.)  Statutes  must  be  expounded  according  to  the 
meaning,  and  not  according  to  the  letter  (Pillow  v.  Bushnell, 
5  Barb.  156  ;  Leavitt  v.  Blatehford,  Id.  9  ;  People  v.  N.  T. 
Centl.  E.  B.  13  K  Y.  78  ;  affi'g  25  Barb.  199).  (2.)  A  thing 
within  the  intention  is  within  the  statute,  though  not  within 
the  letter.  Such  construction  ought  to  be  put  upon  it  as  will 
not  suffer  it  to  be  eluded.  (Bac.  Ab.  title  Stat.  I.,  5-10  ;  Peo- 
ple v.  Utica  Ins.  Co.  15  Johns.  358  ;  Jackson  v.  Collins,  3 
Cow.  89  ;  Dresser  v.  Brooks,  3  Barb.  429).  (3.)  The  intention 
of  the  statute,  when  ascertained,  should  be  followed.  A  thing 
which  is  within  the  intention  of  the  makers  of  a  statute,  is  as 
much  within  the  statute  as  if  it  were  within  the  letter  (Holmes 
v.  CarUy,  31  N.  Y.  289  ;  affi'g  32  Barb.  444  ;  Chase  v.  N.  Y. 
Centl.  B.  R.  Co.  26  N.  Y.  ^  -  ;  lee  alsj  7  N.  Y.  97  ;  il  Id. 
593  ;  4  Hill,  384 ;  20  Wend.  561).  III.  The  words  "  overseers 
of  the  poor "  are  merely  descriptive,  and  do  not  constitute 
them  such  a  body  as  to  enable  them  to  sue  by  their  official  title ; 
but  actions  of  this  kind  may,  under  the  statute,  be  maintained 
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in  their  individual  names.  (So  held  by  Mr.  Justice  Hardin  of 
the  Supreme  court,  in  construing  the  statute  in  question.)  The 
plaintiff  herein  being  a  corporate  body  created  by  law,  and 
being,  by  law  and  in  fact,  the  overseers  of  the  poor  of  New 
York  city,  this  action  is  properly  brought  in  its  corporate  name. 
IY.  The  penalties  sought  to  be  recovered  in  this  action,  when 
collected,  are  to  be  paid  into  the  county  treasury,  for  the  sup- 
port of  the  poor  of  the  county  (sec.  1  of  ch.  820,  of  Laws  of 
1873) ;  and  the  plain  tiff  being  the  only  representative  and  guard- 
ian of  the  poor  of  this  city,  it  has  the  right  to  maintain  the 
action,  even  though  it  be  not  the  "  overseer  of  the  poor  of  a 
town  ;  "  and  that  irrespective  of  the  wording  of  the  statute,  on 
the  principle  that,  if  a  statute  prohibit  the  doing  of  an  act 
under  penalty  of  forfeiture,  to  be  paid  to  a  party  grieved,  and 
does  not  prescribe  any  mode  of  recovery,  it  may  be  recovered 
in  an  action  of  debt  by  the  party  to  whom  the  penalty  is  paya- 
ble, or  to  his  representative,  as  is  the  case  in  this  action  (1  Ld. 
Raymond,  682  ;  Rollin's  Ab.  598  ;  2  Edmonds'  Statutes  atLarge. 
p.  502,  §  1). 

Albert  Cardoso,  for  respondent. — I.  The  plaintiffs  cannot 
maintain  the  action.  In  1857,  the  act  to  suppress  intemper- 
ance, &c.,  was  passed  (L.  1857,  p.  405),  and  by  the  22d  section, 
these  penalties  were  to  be  sued  for  by  the  commissioners  of  ex- 
cise. That  statute,  so  far  as  this  city  is  concerned,  was  repealed 
by  the  metropolitan  district  excise  law  (L.  1866,  p.  1242).  The 
act  of  1866  was  repealed  by  the  laws  of  1870,  p.  175,  which 
together  with  its  provisions,  re-enacted  the  act  of  1857,  except 
as  thereby  modified,  and  made  it  general  throughout  the  State. 

In  1873  (L.  1873.  p.  376),  the  first  section  of  the  act  of 
1870  was  amended,  and  that  section  as  thus  amended  shows 
plainly  that  the  legislature  recognized  the  difference  between 
cities,  incorporated  villages  and  towns.  In  the  same  year  (L. 
1873,  p.  1234),  the  twenty-second  section  of  the  Laws  of  1857, 
was  amended  so  as  to  read  as  follows  :  "  Sec.  22.  The  penal- 
ties imposed  by  this  act,  except  those  provided  for  by  sections 
fifteen  and  nineteen,  shall  be  sued  for  and  recovered  in  a  civil 
action,  in  the  same  manner  provided  by  law  for  the  recovery  of 
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penalties  by  and  in  the  name  of  the  overseer  of  the  poor  of  the 
town  in  which  the  alleged  penalty  was  incurred."  II.  The 
statute  as  it  now  stands  gives  the  right  to  recover  penalties  by 
and  in  the  name  of  the  "overseer  of  the  poor  of  the  town." 
That  section  can  have  no  application  to  cities.  This  is  a  penal 
statute,  and  whoever  claims  any  right  under  it  must  show  that 
he  is  plainly  given  that  right.  (1.)  It  is  simply  a  case  where 
the  legislature  has  omitted  to  legislate  so  as  to  cover  all  cases. 
It  has  provided  who  may  sue  in  towns,  but  made  no  provisions 
as  to  cities.  (2.)  The  court  cannot  supply  the  omission.  Who 
shall  say  that  if  the  attention  of  the  legislature  had  been 
directed  to  the  subject,  it  would  in  cities  have  seen  fit  to  give 
the  right  to  persons  performing  duties  similar  to  those  devolved 
on  overseers  of  the  poor  in  towns  ?  (3.)  It  is  therefore  of  no 
consequence  whether  the  plaintiffs  in  fact  perform  duties  like 
those  charged  on  overseers  of  the  poor  in  the  towns.  They  are 
not  the  persons  named  in  this  statute.  (4.)  As  the  act  stood  in 
1857,  there  was  no  point  as  to  who  should  sue.  The  commis- 
sioners of  excise  were  authorized  throughout  the  State.  The 
amendment  in  1873  changed  that,  and  omitted  to  say  who 
should  sue  in  cities. 

CHARLES  P.  DALY,  Chief  Justice. — The  commissioners  of 
charities  and  corrections  are,  in  this  city,  the  overseers  of  the 
poor,  discharging  the  same  general  duties,  in  that  respect,  as 
the  overseers  of  the  poor  in  other  counties.  The  act  of  1813 
declared  that  the  commissioners  of  the  almshouse  should  be  the 
overseers  of  the  poor  in  this  city,  and  be  subject  to  the  same 
duties  and  penalties  which  the  overseers  of  the  respective  towns 
in  the  State  had  or  were  subject  to  (Laws  of  1813,  p.  430,  §  246). 

The  authority  and  powers  of  the  commissioners  of  the  alms- 
house  were  transferred  to  the  governors  of  the  almshouse  (Laws 
of  1S49,  p.  367).  In  1860  the  almshouse  department  was 
abolished  and  the  department  of  public  chanties  and  corrections 
created,  the  commissioners  of  which,  it  is  manifest,  from  the 
statute  making  the  change,  were  to  exercise  the  same  general 
powers  as  overseers  of  the  poor  that  the  previous  body  did 
(Laws  of  1860,  c.  510,  §§  4  to  24). 
VOL.  VI.— 23 
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By  the  22d  section  of  the  act  of  1857,  the  penalties  imposed 
by  the  act  were  to  be  sued  for  and  recovered  in  the  name  of  the 
board  of  commissioners  of  excise  created  by  the  act  (Laws  of 
1857,  c.  628,  §  22).  By  the  metropolitan  police  act  of  1866, 
the  commissioners  of  the  board  of  health  of  the  city  were  con- 
stituted the  board  of  excise  within  the  metropolitan  police  dis- 
trict, excluding  the  county  of  Westchester.  How  far  beyond 
this  this  act  may  have  affected  the  act  of  1857,  as  respects  this 
city,  it  is  not  material  to  inquire,  as  it  was  superseded  by  the 
provisions  of  the  act  of  1870  (Laws  of  1870,  c.  175),  creating  a 
board  of  excise  for  the  city,  consisting  of  three  persons,  ap- 
pointed by  the  mayor,  and  which  as  amended  (Laws  of  1873,  c. 
249),  created  a  board  of  commissioners  of  excise  in  each  of  the 
cities,  incorporated  villages  and  towns  of  the  State. 

In  the  same  year  (1873)  the  22d  section  of  the  act  of  1857, 
giving  the  right  to  sue  for  the  penalties  to  the  commissioners 
of  excise,  was  amended  by  declaring  that  they  should  be  sued 
for  in  the  name  of  the  overseers  of  the  poor  of  the  town  where 
the  penalty  was  incurred. 

Up  to  this  period  no  distinction  was  made  between  this  city 
and  the  other  parts  of  the  State  in  respect  to  the  enforcement 
of  the  penalties  provided  for  in  the  acts  for  the  suppression  of 
intemperance  and  the  regulation  of  the  sale  of  intoxicating 
liquors,  and  in  my  opinion  there  was  no  intention  on  the  part 
of  the  legislature  to  make  any  by  the  passage  of  this  amendment 
in  1873.  Up  to  that  time  the  penalties  incurred  in  this  city 
could  be  sued  for  by  the  commissioners  of  excise,  the  legisla- 
tion affecting  this  city  relating  simply  to  how  the  board  or 
commissioners  of  excise  should  be  constituted.  The  change 
made  was  clearly  intended  to  be  a  general  one;  to  give  the 
right  to  sue  for  such  penalties  to  the  overseers  of  the  poor,  in- 
stead of,  as  theretofore,  to  the  board  or  commissioners  of  excise ; 
and  there  is  nothing  to  warrant  the  construction  that  the  inten- 
tion was,  by  this  change,  to  provide  that  no  such  penalties 
should  be  enforced  in  this  city,  which  would  be  the  effect  of 
holding  as  the  judge  below  held  in  sustaining  this  demurrer. 

The  22d  section  of  the  act  of  1857  gave  the  power  to  sue 
for  such  penalties  only  to  the  boards  of  commissioners  of  excise, 
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that  act,  in  a  previous  section,  having  provided  for  the  appoint- 
ment of  such  a  board  in  every  county  of  the  State,  including 
the  city  and  county  of  New  York;  and  when  the  22d  section 
was  amended  in  1873,  the  right  of  the  board  of  commissioners 
of  excise  to  sue  for  such  penalties  was  taken  away,  as  well 
within  the  city  and  county  of  New  York  as  in  the  other  coun- 
ties of  the  State ;  and  if  there  are  no  public  officers  here  cor- 
responding to  what  is  denominated  in  the  amendatory  statutes, 
overseers  of  the  poor  of  towns  where  the  penalty  was  incurred, 
then,  as  I  have  said,  no  such  penalty  can  be  enforced  in  this 
<jity.  It  is  argued  that  in  amending  this  section  of  the  act  of 
185T,  the  legislature  have  provided  only  for  those  who  may  sue 
in  towns,  and  have  omitted  to  provide  for  any  other  cases,  a 
construction  that  would  exempt  all  the  cities  of  the  State,  which, 
in  my  judgment,  was  not  the  intention  of  the  legislature. 

We  have,  and  have  always  had,  in  this  city,  overseers  of  the 
poor,  under  whatever  names  or  organization  they  have  existed. 
The  plaintiffs,  the  commissioners  of  charities  and  correction, 
are  now  the  overseers  of  the  poor,  having  succeeded  to  the 
same  powers  and  duties  as  the  old  commissioners  of  the  alms- 
house.  It  does  not  follow  that  because  this  amendment  desig- 
nates overseers  of  the  town  where  the  penalty  was  incurred,  that 
cities  were  not  intended  to  be  included.  "  Every  borough  or 
city,"  says  Tomlins,  "is  a  town"  (Tom.  Law.  Diet.  Town). 
The  greater  necessarily  includes  the  less,  for  a  city  begins  as  a 
village,  expands  into  a  town,  and  afterwards  becomes  a  city,  by 
incorporation  or  otherwise,  for  there  are  cities  that  were  never 
incorporated  (Coke  Litt.  109,  with  Hargrave's  notes,  2,  3). 
"  The  word  town"  Blackstone  says,  "  has,  by  the  alteration  of 
times  and  language,  become  a  generical  ter?n,  comprehending 
under  it  the  several  species  of  cities,  boroughs,  &c.,"  and  adds, 
•"a  city  is  a  town  incorporated"  (1  Bl.  Com.  114).  In  com- 
mon parlance  the  word  is  frequently  applied  to  cities,  as  leaving 
town,  coming  to  town,  out  of  town,  &c.  We  have,  in  this  State, 
the  political  division  of  towns,  cities  and  incorporated  villages, 
and  that  that  particular  political  division  is  what  is  meant  by  the 
word  town,  may,  in  a  given  case,  be  apparent  from  the  purpose 
of  the  statute.  But  that  is  not  the  case  here.  This  was  an 
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amendment  of  a  section  of  a  statute  applying  to  the  whole- 
State.  The  object  in  the  amendment  of  it  was  evidently  not 
to  exclude  cities  from  its  operation,  but  to  change  the  manner 
of  suing  for  the  penalties.  All  the  other  provisions  apply  to 
the  cities  as  well  as  to  the  other  parts  of  the  State,  and  it  is  very 
evident  that  the  intention  was  not  that  all  the  other  portions  of 
the  act  should  apply  to  this  and  other  cities,  except  the  enforce- 
ment of  the  penalties,  the  most  important  part  of  a  statute 
of  this  description,  as  the  penalty  and  its  enforcement  is  the 
means  relied  upon  to  secure  obedience  to  it,  and  make  it  effect- 
ive. Where  the  law  enacted  was  meant  to  have  effect  only 
within  those  political  divisions  of  the  State  denominated  towns, 
it  will  appear  from  the  nature  of  the  act  and  its  general  context. 
But  where  it  is  intended  to  have  effect  throughout  the  whole 
State,  the  word  town  may  be  read  as  meaning  city,  without 
straining  the  meaning  of  the  word,  or  doing  any  violence  to  the 
language  of  the  act.  The  order  below,  in  my  opinion,  should 
be  reversed. 

LARREMORE,  J.,  concurred  ;  ROBINSON,  J.,  not  voting. 
Order  reversed. 


HELEN  L.  GRINNELL  against  FREDERICK  S.  KIRTLAND, 

CHARLES  S.  KERNER,  et  al. 

(Decided  March   6th,  1876.) 

Where  land  in  the  city  of  New  York,  lying  between  155th  and  157th  streets,  was 
conveyed  by  the  owner  in  separate  parcels,  the  northerly  part  to  the  plaintiff's 
grantors,  and  the  southerly  part  to  the  defendant's  grantors,  and  in  these  deeds 
of  conveyance  the  center  line  of  156th  street  was  named  as  the  boundary  line 
of  the  two  plots,  said  156th  street  having  been  laid  down  on  a  map  of  the  city, 
previously  made,  as  being  a  street  60  feet  in  width,  and  running  through  the 
centar  of  the  land,  although  no  such  street  had  ever  been  laid  out :  Held,  that 
this  did  not  amount  to  a  dedication  to  the  public  or  adjoining  landowners  of  a 
street  such  as  laid  out  on  the  map,  nor  could  the  plaintiff  compel  the  defend- 
ants to  leave  said  street  open  as  a  street  to  its  full  extent,  as  laid  down  on  the 
map. 
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APPEAL  by  plaintiff'  from  a  judgment  of  the  court  entered  on 
the  decision  of  Judge  LARREMORE,  after  a  trial  before  him  with- 
out a  jury. 

The  action  was  brought  to  obtain  the  decree  of  the  court 
that  plaintiff,  as  an  owner  of  lands  fronting  on  156th  street,  in 
the  city  of  New  York,  was  entitled  to  have  said  street  kept 
open  as  a  street  in  front  of  her  lands  to  its  full  width  of  60 
feet,  and  that  the  defendants,  Kirtland  and  Kerner,  be  directed 
to  remove,  or  cause  to  be  removered,  all  fences  or  obstructions 
placed  by  them  thereon,  to  set  back  their  fences  to  the  south- 
erly line  of  said  street,  and  to  refrain  from  in  any  way  ob- 
structing the  southerly  half  of  said  street,  &c. 

The  facts  are  fully  stated  in  the  opinion  of  the  court  at 
special  term,  which  was  delivered  by 

LARREMORE,  J. — In  the  year  1851,  Mrs.  Lucy  Audubon  was 
seized  and  possessed  of  certain  lands  in  the  city  of  New  York, 
known  as  "  Audubon  Park,"  lying  between  the  streets  and 
avenues  designated  on  the  map  or  plan  of  said  city  previously 
made,  as  155th  and  157th  streets  and  the  llth  and  12th 
avenues.  On  said  map  a  strip  of  land,  60  feet  in  width,  was 
laid  out  thereon  as  156th  street. 

In  the  year  last  mentioned,  Mrs.  Audubon  sold  the  lands 
fronting  on  156th  street  to  different  parties  (her  two  sons),  mak- 
ing the  center  of  156th  street  the  dividing  line  and  the  north- 
erly and  southerly  boundary  of  the  respective  parcels  thus  con- 
veyed. At  the  time  of  such  sale  there  was  a  road  or  lane  running 
through  said  lands,  along  that  portion  thereof  which  is  shown 
on  said  map  as  the  northerly  part  of  156th  street,  and  is  now 
used  substantially  as  the  same  was  originally  laid  out  for  the 
convenience  of  the  owners  of  property  on  the  line  thereof. 

In  the  deeds  given  by  Mrs.  Audubon  as  aforesaid,  each  of 
the  grantees  therein  named  covenants  and  agrees  that  their 
grantor,  her  heirs  and  assigns,  shall  be  and  are  entitled  to  a  suf- 
iicient  right  of  way  through  and  along  156th  street,  thereby 
conveyed  to  said  grantee  for  all  lawful  purposes,  to  use  the 
same  as  a  public  road. 

The  parties  to  this  action,  by  sundry  mesne  conveyances, 
liave  become  the  owners  of  the  land  in  question,  the  plaintiff 


358  COUKT   OF   COMMON  PLEAS. 

Grinnell  v.  Kirtland. 

of  the  northerly,  and  the  defendants  of  the  southerly  portion 
thereof. 

No  map  of  said  premises  was  ever  made  by  Mrs.  Audu- 
bon.  No  proceedings  have  ever  been  taken  by  the  public  au- 
thorities to  open  said  street,  and  on  an  official  map  recently 
made,  said  strip  of  land  is  not  laid  out  as  a  street,  and  does  not 
appear  thereon. 

This  fact  summarily  disposes  of  the  question  as  to  the  right 
to  have  and  use  said  strip  of  land  as  a  street. 

The  plaintiff  claims,  however,  that  by  the  boundaries  con- 
tained in  said  deeds  by  Mrs.  Audubon,  there  was  a  dedication 
of  said  land  called  156th  street  as  and  for  a  street,  and  that  the 
same  is  subject  to  an  easement  and  right  of  way  for  the  benefit 
of  the  owners  of  lands  fronting  thereon,  to  the  full  extent  of 
the  width  thereof,  and  that  it  should  be  kept  open  for  that 
purpose. 

To  this  end  she  seeks  the  judgment  of  the  court,  and  that 
defendants  may  remove  all  fences  and  obstructions  from  the 
southerly  half  of  said  street,  and  refrain  thereafter  from  ob- 
structing the  same. 

The  question  of  dedication  is  one  of  intent,  to  be  estab- 
lished by  acts  unequivocal  and  decisive  in  their  character  and 
unmistakable  in  their  purpose  (Hunter  v.  Trustees  of  Sandy 
Hill,  6  Hill,  407  ;  Carpenter  v.  Gwynn,  35  Barb.  395. 

This  principle  is  general  in  its  application,  whether  con- 
strued as  in  favor  of  the  public,  or  as  between  owners  and 
purchasers. 

Did  Mrs.  Audubon  intend  that  a  street  of  the  width  of 
sixty  feet  should  be  opened  at  once,  and  in  any  event,  for  the 
benefit  of  her  immediate  grantees,  whether  it  should  be  ac- 
cepted or  not  by  the  public  authorities  ?  Did  said  grantees  so 
understand  it,  when,  in  the  very  instrument  in  which  such 
dedication  is  alleged  to  have  been  made,  is  contained  a  reserva- 
tion on  her  part  and  a  covenant  on  theirs  as  to  a  right  of  way 
through  and  along  the  street  in  question  ? 

No  demand  appears  to  have  been  made  on  their  part,  or 
by  their  successors  in  interest,  for  the  opening  and  use  of  said 
street ;  on  the  contrary,  the  road  reserved  in  said  deeds  has- 
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been  used  and  accepted  by  them  as  sufficient  for  all  purposes  of 
ingress  and  egress  to  and  from  the  lands  in  question  for  more 
than  twenty  years. 

It  is  evident,  then,  that  the  alleged  dedication  was  qualified 
and  not  absolute;  that  it  was  intended  to  take  effect  only 
upon  an  acceptance  by  the  public  authorities. 

But  it  is  urged  with  great  force,  that  the  question  in  dis- 
pute has  already  been  adjudicated  ;  that  where  an  owner  of 
city  property  sells  it  in  lots  or  parcels  bounded  on  a  street, 
whether  opened  or  designed,  and  by  reference  to  a  map  made 
and  tiled,  such  act  alone  constitutes  a  dedication  of  the  land  in- 
cluded in  the  proposed  street. 

But  in  the  cases  relied  upon  to  sustain  this  proposition,  viz., 
Livingston  v.  The  Mayor,  <&c.  (8  Wend.  85)  ;  Wyman  v.  The 
Same  (11  Wend.  487) ;  In  re  39*A  Street  (1  Hill,  191) ;  In.  re 
\lth  Street  (I  Wend.  262),  the  question  of  acceptance  was  not 
in  dispute. 

These  were  cases  arising  upon  assessments  made  for  the 
opening  of  the  streets  by  the  public  authorities,  and  the  fact 
of  acceptance  was  the  basis  of  the  whole  proceeding. 

The  general  term  of  the  Supreme  Court,  in  Badeau  v. 
Mead  (1-i  Barb.  328),  after  a  review  of  the  earlier  decisions, 
holds,  '•  that  a  grant,  whether  inferential  or  direct,  or  whether 
to  the  public  or  to  a  private  individual,  is  inefficacious  until 
accepted  by  the  grantee ;  that  the  doctrine  of  dedication  has 
been  carried  far  enough,  and  ought  not  to  be  extended." 

And  the  Court  of  Appeals,  in  Fonda  v.  Borst  (2  Kejes, 
48),  held,  that  a  purchaser  of  a  lot  designated  and  laid  out  on  a 
map,  as  bounded  by  a  street,  was  not  entitled  to  have  said 
street  opened  until  it  had  been  accepted  by  the  public.  This 
decision  makes  no  distinction  between  urban  and  rural  prop- 
erty. 

The  land  in  dispute  not  having  been  accepted  by  the  public 
authorities,  there  was  no  dedication  of  it  as  a  street,  nor  has 
there  been  any  acceptance  or  use  of  it  as  a  road  to  the  extent 
mentioned  in  the  alleged  dedication. 

The  plaintiff  having  the  full  and  undisturbed  possession  and 
enjoyment  of  an  easement  or  right  of  way  accepted  by  the  origi- 
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nal  grantee,  and  used  by  him  and  those  claiming  under  him  for 
over  twenty  years,  cannot  sustain  this  action,  and  judgment 
must  be  rendered  for  the  defendants  therein. 

From  the  judgment  entered  in  accordance  with  this  opin- 
ion, the  plaintiff  appealed. 

/?.  P.  Nash  and  Augustus  F.  Smith,  for  appellant  argued  : 
I.  Upon  and  after  the  conveyances  by  Lucy  Audubon,  bounding 
the  property  conveyed,  by  the  strip  of  land  known  as  156th 
street,  that  strip  of  land  became  and  was  and  is,  subject  to  an 
easement  and  light  of  way  for  the  benefit  of  the  plaintiff,  and 
the  other  owners  of  the  lands  fronting  on  said  street,  to  the  full 
extent  of  its  width  (Bissell  v.  N.  Y.  Central  It.  R.  Co.  23 
N.  Y.  61,  64,  65;  Wiggins  v.  McCleary,  49  IS.  Y.  346;  Cox 
v.  James,  45  N.  Y.  55T ;  Smyles  v.  Hastings,  22  N.  Y.  217 ; 
0' Linda  v.  Lothrop,  21  Pickering,  296,  297 ;  Matter  of  4th 
Avenue,  11  Abb.  Pr.  189  ;  Lazier  v.  N.  T.  Central  R.  R.  Co. 
42  Barb.  465 ;  Matter  of  B9th  Street,  1  Hill,  191 ;  Livingston 
v.  The  Mayor,  &c.  8  Wend.  85-89  ;  Wyman  v.  The  Mayor, 
11  Wend.  486-494;  Matter  of  17th  Street,  1  Wend.  262; 
Matter  of  Lewis  Street,  2  Wend.  472 ;  Badeau  v.  Mead,  14 
Barb.  328).  (a.)  As  between  Lucy  Audubon  and  her  grantees, 
her  conveyances  to  ihemjper  se  dedicated  156th  street  to  their 
use  as  a  street  (Bissell  v.  N.  Y.  Central  R.  R.  Co.  23  N.  Y. 
64,  65  ;  Dillon  on  Municipal  Corporations,  487).  (&.)  In  this 
aspect  of  the  case,  the  question  whether  or  not  the  deeds 
executed  by  Mrs.  Audubon  dedicated  156th  street  as  a  public 
street,  and  whether  or  not  that  dedication  wras  accepted  by  the 
public  authorities,  becomes  immaterial ;  for  if  a  valid  easement 
or  right  of  way  were  granted  and  created  by  those  deeds,  it 
exists,  and  plaintiff  is  entitled  to  be  protected  in  its  enjoyment, 
irrespective  of  any  question  of  dedication  or  of  acceptance  of 
the  street  by  the  public  authorities  (see  cases  above  cited). 
(c.)  The  action  of  the  commissioners  of  the  Central  Park,  in 
laying  out  certain  streets,  squares  and  public  places  in  the 
upper  part  of  the  city,  and  in  omitting  to  lay  out  156th  street 
as  a  street  on  their  map,  cannot,  as  between  plaintiff  and 
defendants,  affect  nor  prejudice  her  right  to  the  easeni3nt  and 
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right  of  way  in  question  (see  cases  above  cited).  II.  The  strip 
of  land  in  question,  having  been  laid  out  on  the  map  of  the 
city  of  New  York  as  One  Hundred  and  Fifty-sixth  street,  and 
having  been  made  by  Lucy  Audubon  the  boundary  of  the 
lands  conveyed  by  her,  must  be  deemed  to  have  been  dedicated 
by  her  as  a  street  (Livingston  v.  The  Mayor,  8  Wend.  85-89  ; 
Wyman  v.  The  Mayor,  11  Wend.  486-494;  Matter  of  \*lth 
Street,  I  Wend.  262  ;  Matter  of  Lewis  Street,  2  Wend.  472 ; 
Matter  of  39M.  Street,  1  Hill,  19  ;  Badeau  v.  Mead,  14  Barb. 
328,  338  ;  Smyles  v.  Hastings,  22  N.  Y.  217  ;  Bissell  v.  N.  Y. 
Central  R.  72.  Co.  23  N.  Y.  61 ;  Lozier  v.  N.  Y.  Central  It. 
72.  Co.  42  Barb.  465). 

III.  The  laying  out  on  the  map  of  the  city  of  New  York, 
of  the  strip  of  land  in  question  as  156th  street  is,  it  is  sub- 
mitted, sufficient  evidence,  prima  facie,  of  its  acceptance 
(Badeau  v.  Mead,  14  Barb.  338).  IV.  The  reservation  to 
herself  and  her  heirs  and  assigns,  by  Lucy  Audubon,  in  the 
conveyance,  of  the  rights  of  way  therein  mentioned,  does  not 
affect  nor  impair  the  easement  created  by  her  in  favor  of  her 
grantees  and  their  assigns,  because :  (A.)  It  was  not  inconsist- 
ent with  the  easement.  (B.)  It  was  at  most  mere  precaution, 
designed  for  her  personal  protection  and  benefit.  Y.  The 
road  or  lane  running  over  and  through  156th  street  to  the  llth 
avenue,  constructed  in  1.852,  was  not  in  use  nor  in  existence 
for  over  twenty  years  prior  to  the  commencement  of  this  action. 

YI.  The  bill  filed  in  this  case  is  the  proper  remedy  for  the 
wrong  complained  of  (Trustees  of  Watertown,  4  Paige,  510  ; 
Jlills  v.  Miller,  3  Paige,  254  ;  Seymour  v.  McDonald,  4  Sandf. 
Ch.  502;  The  Mayor  v.  Stuyvesant,  17  N.  Y.  34,  43). 

George  C.  Genet,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — I  think  the  decision  of 
the  judge  below  was  correct.  The  appellant's  counsel  conceded 
upon  the  argument,  that  156th  street  had  never  been  dedicated 
as  a  public  street,  and  that  they  did  not  put  their  claim  upon 
that  ground,  but  upon  the  ground  that,  as  between  the  parties 
to  the  deeds  under  which  the  plaintiff  and  the  defendants 
derived  their  titles  to  the  lands  held  by  them  respectively,  a 
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right  of  way  to  the  extent  of  156th  street,  as  that  street  is  laid 
down  upon  the  commissioners'  map  of  1807,  passed  to  the 
original  grantors.  This  is  assumed  to  follow  from  the  fact 
that  Mrs.  Audubon,  when  she  conveyed  the  land  in  1851  to 
her  two  sons  in  separate  parcels,  conveyed  all  on  the  north  of 
the  center  line  of  156th  street  to  her  son  Yictor  Gr.,  and  all  on 
the  south  of  that  line  to  her  son  John  W.,  the  plaintiif  's  title 
being  derived  under  Victor  G.,  and  the  defendants'  under 
John  W.  Audubon. 

It  does  not  necessarily  follow  that,  because  Mrs.  Audubon 
bounded  the  lands  conveyed  to  her  two  sons  upon  ]56th  street, 
that  the  effect  of  it  was  to  give  to  each  of  them  a  right  of 
way  to  the  extent  of  the  designated  street,  whether  it  was 
accepted  or  not  by  the  public  authorities  as  a  public  street.  It 
was  laid  down  upon  the  commissioners'  map  of  1807  as  a  street, 
and  in  view  of  the  possibility  that  it  might  be  accepted  by  the 
public  authorities  and  laid  out  as  a  street,  she  made  out  her 
conveyances  in  anticipation  of  an  event  that  was  not  only 
possible  but  highly  probable.  It  never  was,  however,  accepted 
by  the  public  authorities,  but  on  the  contrary,  upon  the  map  of 
the  city,  of  the  commissioners  of  the  Central  Park  of  1869, 
who  had  authority  from  the  legislature  to  lay  out  that  part  of 
the  city  in  streets,  it  was  omitted,  and  in  the  deed  of  the  land 
conveyed  to  the  plaintiff,  and  bounded  by  the  north  line  of 
156th  street,  the  street  is  declared  not  be  opened  or  laid  out. 
No  easement  therefore,  or  right  of  way  to  the  whole  extent  of 
the  land  designated  upon  the  map  of  1807  as  156th  street, 
was  ever  acquired  by  the  plaintiff  under  the  deeds  of  Mrs. 
Audubon,  or  by  any  dedication  or  acceptance  of  it  as  a  street. 

When  Mrs.  Audubon  conveyed  the  separate  parcels  to  her 
sons  in  1851,  there  was  a  lane,  as  shown  in  Exhibit  R,  extend- 
ing from  the  llth  avenue,  and  running  along  what  is  now  the 
defendant's  land,  and  then  across  156th  street,  which  about  that 
time  was  abandoned,  and,  as  would  seem,  for  the  general  con- 
venience of  all  parties,  and  with  their  implied  consent,  a  new 
lane  was  substituted,  running  along  the  llth  avenue  to  156th 
street,  and  then  along  156th  street,  between  what  are  now  the 
lands  of  the  plaintiff  and  the  defendants ;  which  lane  on  156th 
street  is  now  25  to  27  feet  in  breadth,  and  wide  enough  for  a 
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carriage ;  which  lane  has  been  substantially  in  the  same  place 
and  in  use  uninterruptedly  as  a  public  way,  since  at  least  1852. 
This  lane  is  now  inclosed  on  each  side  with  a  fence,  the  defend- 
ant's husband  having  been  the  first  to  put  up  a  fence  on  the 
plaintiff's  side,  about  fourteen  years  before  the  trial,  which  four 
or  five  years  before  the  trial,  he  moved  a  few  feet,  encroaching 
upon  the  lane. 

The  deeds  made  by  Mrs.  Audubon  to  her  sons,  each  con- 
tained a  covenant  that  she  and  her  heirs,  &c.,  should  have  a 
sufficient  right  of  way  through  and  along  the  part  of  the  12th 
avenue  and  156th  street  then  conveyed,  for  all  legal  purposes,, 
to  use  the  same  as  a  public  road,  and  the  lane  now  in  use  as  a 
substitute  for  the  former  one  was  made  by  Mr.  Audubon,  one 
of  the  grantees,  in  1852,  as  would  seem,  in  conformity  with  and 
to  carry  out  this  covenant. 

If  Mrs.  Audubon  meant  that  this  easement  or  right  of  way 
should  extend  along  the  line  and  to  the  breadth  of  156th  street 
as  that  street  was  then  laid  down  upon  the  map  referred  to,  it 
was  an  easy  matter  to  have  said  so,  instead  of  using  such  lan- 
guage in  her  deeds  as  "  a  sufficient  right  of  way  for  all  legal 
purposes,  to  use  as  a  public  road,"  which  shows  that  what  she 
meant  was  what  already  existed,  a  sufficient  public  road  through 
the  land,  and  which,  immediately  after  her  conveyance,  was  car- 
ried out  by  changing  the  old  road  or  lane,  and  running  it  be- 
tween the  two  separate  pieces  of  land  she  had  conveyed  to  her 
sons,  and  bounded  by  the  center  line  of  156th  street,  as  that 
street  was  laid  down  on  the  pre-existing  map. 

This  lane  the  plaintiff  has  the  enjoyment  of  in  common 
with  the  public,  and  it  is  all  the  easement  she  has  in  the  land 
lying  between  her  and  the  defendants,  beyond  any  right  she 
may  have  acquired  by  the  conveyance  made  to  her  husband  by 
the  executrix  of  John  "W.  Audubon,  which  it  is  not  material 
here  to  inquire  into. 

The  judgment  should  be  affirmed. 

ROBINSON  and  JOSEPH  F.  DALY,  JJ..  concurred. 
Judgment  affirmed.* 

*  Affirmed  also  by  the  Court  of  Appeals. 
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THOMAS   T.  TASKER,  JR.,  AND  ANOTHER,  against  WILLIAM  L. 

WALLACE. 

(Appeal  decided  April  3d,  1876,  and  motion  for  reargument  decided  June  26th, 

1876.) 

"Where  a  suit  was  brought  against  a  corporation  by  the  name  of  "  The  West  Side 
Railroad  Company,"  and  under  that  name  a  judgment  recovered  against  it  and 
execution  issued  and  returned  unsatisfied  :  Held,  that  thereafter  the  court  had 
power  to  allow  the  summons,  complaint,  judgment  roll  and  execution  to  be 
amended  by  inserting  therein,  in  the  name  and  title  of  the  defendant,  the  words 
"  and  Yonkers"  after  the  words  "  The  West  Side,"  so  as  to  make  the  title  of  the 
defendant  "  The  West  Side  and  Yonkers  Railroad  Company." 

He'd,  further,  that  where  the  sheriff's  return  on  the  execution,  and  indorsed 
on  it,  was,  "K"o  personal  or  real  property.  M.  T.  Brennan,  Sheriff,"  that  no 
amendment  of  the  return  was  necessary  in  order  to  show  an  execution  re- 
turned unsatisfied  against  "  The  West  Side  and  Yonkers  Elevated  Railroad 
Company." 

Under  the  general  railroad  corporation  act  (L.  1850,  ch.  140),  and  the  amend- 
ments to  the  same,  payment  of  subscription  to  stock  in  patent  rights  of  unascer- 
tained value,  is  not  a  payment  "  in  money"  within  the  meaning  of  the  statute. 

APPEAL  by  plaintiffs  from  a  judgment  of  this  court  dismiss- 
ing the  complaint,  entered  by  direction  of  Judge  VAN  BRUNT  at 
trial  term. 

The  action  was  brought  by  the  plaintiffs  as  creditors  of  the 
West  Side  and  Yonkers  Elevated  Railroad  Company,  who  held 
a  judgment  against  the  company,  and  an  execution  thereon  re- 
turned wholly  unsatisfied,  to  charge  the  defendant,  as  a  stock- 
holder in  the  company,  with  the  payment  of  the  debt,  on  the 
ground  that  the  stock  held  by  him  had  never  been  paid  for. 

The  former  action  had  been  commenced  against,  and  the 
judgment  entered  against,  "  The  j^ew  York  Elevated  Railroad 
Company,"  but  after  the  return  of  execution  unsatisfied,  on  an 
affidavit  of  the  plaintiffs'  attorney,  showing  that  a  mistake  had 
been  made  in  the  corporate  name  of  the  company,  an  order  was 
entered  ex  parte,  amending  the  summons,  complaint  and  judg- 
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ment  roll  nunv pro  tune,  by  inserting  the  words  "  and  Yonkers'r 
in  the  name  of  the  defendant,  so  as  to  make  it  "  The  "West  Side 
and  Yonkers  Elevated  Railroad  Company." 

It  appeared  on  the  trial  that  the  stock  held  by  the  defend- 
ant had  been  originally  issued  to  one  Charles  T.  Harvey,  in 
part  payment  of  certain  patent  rights  that  had  been  sold  by  him 
to  the  company,  which  patent  rights,  at  the  time  of  the  sale  of 
them  to  the  company,  were  considered  of  great  value,  but  after- 
wards turned  out  to  be  of  no  value.  These  shares  of  stock 
had  afterwards  been  borrowed  from  Harvey  by  the  companyy 
and  sold  by  it  to  the  defendant  at  much  less  than  the  value 
upon  their  face. 

Edward  Patterson,  for  appellants. 
Charles  Tracy,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  amendment  was 
to  correct  a  mistake  in  the.  name  of  the  party,  which  the  court 
have  authority  to  make  when  it  is  in  the  furtherance  of  jus- 
tice. It  is  a  matter  purely  in  the  discretion  of  the  court, 
and  could  be  made  after  judgment  and  the  return  of  the  ex- 
ecution. 

The  summons  was  served  upon  the  president  of  the  com- 
pany, who  is  also  the  defendant  in  the  present  action,  so  that  it 
was  not  by  amendment  creating  another  and  different  action,, 
but  curing  a  defect  in  the  name  of  the  defendants,  in  an  ac- 
tion which  had  been  brought  in  good  faith  against  them. 

In  the  People  v.  Ames  (35  K.  Y.  484),  the  court  allowed 
the  sheriff's  return  to  be  amended  after  an  action  had  been 
brought  for  a  false  return,  and  it  was  held  by  the  Court  of  Ap- 
peals not  only  that  the  court  had  power  to  do  this,  but  that  the- 
amendment  gave  to  the  return  the  same  effect  as  if  it  had  been 
in  the  amended  form  at  the  time  the  return  was  made ;  and  a 
writ  of  replevin  in  th,e  cepit  was  allowed,  after  the  execution  of 
the  writ,  to  be  amended,  so  as  to  change  it  into  an  action  in  the 
detinet  (Anon.  4  Hill,  603).  It  was  allowed,  upon  showing  to 
the  court  that  the  plaintiff  had  intended  to  bring  the  action  in 
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the  detinet,  but  by  an  oversight  or  mistake  of  the  attorney,  the 
words  imputing  an  unlawful  taking  were  inserted  (and  see  Leetch 
v.  The  Atlantic  Mutual  Insurance  Co.  4  Daly,  518  ;  and  Dia- 
mond v.  The  Williamsburgh  Insurance  Co.  Id.  494,  and  the 
cases  there  cited,  in  respect  to  the  extensive  power  of  the  court 
to  remedy  defects  by  amendment).  In  Thomas  v.  Leonard  (11 
Wend.  53),  an  amendment  was  allowed  in  respect  to  a  clerical 
error  which  would  have  been  fatal,  after  a  motion  had  been 
made  in  arrest  of  judgment,  and  as  to  other  cases  in  which  any 
material  amendments  may  be  allowed  after  judgment  and  execu- 
tion, see  Graham's  Practice,  663,  664,  665,  2d  ed. 

In  Porter  v.  Goodman  (1  Cow.  414),  an  amendment  was 
allowed  by  adding  the  name  of  a  plaintiff,  omitted  by  mistake, 
although  an  execution  had  been  issued,  levied,  and  an  action  of 
trespass  brought  by  defendant,  on  the  ground  that  the  levy 
under  the  execution  was  irregular  and  void. 

In  Mitchell  v.  Van  Buren  (27  K  Y.  300),  which  was  a 
judgment  by  confession  upon  a  statement  in  writing,  signed 
and  verified  by  the  defendant  under  the  Code,  the  plaintiff  was 
allowed  to  amend  by  inserting  a  new  verified  statement  set- 
ting forth  the  facts  more  specifically  in  support  of  the  judg- 
ment, after  a  motion  had  been  made  by  a  judgment  creditor  of 
the  defendant  to  set  aside  the  judgment  for  the  insufficiency  of 
the  statement,  the  judgment  being  a  lien  on  the  debtor's  real 
estate.  Judge  EMMOT  dissented,  upon  the  ground  taken  in  the 
present  case,  that  the  court  could  not,  by  amendment,  affect  the 
rights  of  third  parties,  in  respect  to  whose  judgments  the  judg- 
ment confessed  was,  by  statute,  inoperative  and  void,  the  state- 
ment upon  which  it  was  entered  not  being  in  compliance  with 
the  Code.  But  the  Court  of  Appeals  affirmed  the  action  of  the 
court  below,  upon  the  ground  that  the  courts  have  jurisdiction 
over  their  records,  and  may  at  all  times  relieve  against  errors 
and  mistakes  by  amendments,  or  by  allowing  papers  to  be  filed 
or  entries  made  nunc  pro  tune,  in  furtherance  of  justice,  which 
was  the  case  there,  it  having  been  shown  that  the  proceeding 
was  in  good  faith,  and  that  the  intention  of  the  parties  was  to 
create  a  valid  judgment  for  a  debt  honestly  due,  a  decision  which 
it  appears  to  me  covers  the  point  raised  in  this  case. 
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The  plaintiff  here  meant  to  bring  the  action  against  this  par- 
ticular corporation,  and  served  the  summons  upon  its  president. 
It  was  in  furtherance  of  justice,  therefore,  to  allow  all  the  pro- 
ceedings to  be  amended,  so  as  to  add  the  words  omitted  by  mis- 
take in  the  corporate  name  nunc  pro  tune,  the  effect  of  which 
was  the  same  as  if  the  omitted  name  had  been  used  from 
the  beginning.  The  doing  of  the  act  now  (nunc),  when  it  is 
actually  done,  being  allowed  to  pass  as  a  substitute  and  equiv- 
alent for  (pro]  doing  it  then  (tune}  or  before  (Burrill's  Fr.  762 ; 
Tidd's  Pr.  932,  933,  9th  London  ed. ;  Flower  v.  Bolingbroke, 
1  Str.  639). 

The  transfer  to  the  company  of  patents,  the  value  of 
which  as  it  turned  out  was  nothing,  but  "  at  the  time,"  to  use 
the  language  of  the  witness,  "  was  considered  invaluable," 
was  not,  in  my  opinion,  a  payment  "  in  money "  within  the 
meaning  and  intent  of  the  statutes  (The  People  v.  Troy  Hose 
Co.  44  Barb.  634,  635  ;  Ilaviland  v.  Chace,  39  Id.  283).  The 
transfer  of  a  patent  which  had  no  ascertained  value ;  which,  in 
the  language  of  the  witness,  "  as  it  turned  out  was  worth  noth- 
ing," cannot  be  regarded  as  "  money,"  or  its  equivalent,  because 
those  engaged  in  the  management  of  the  company  believe  at  the 
time  it  is  valuable,  and  receive  it  after  organization,  upon  some 
fixed  estimate  of  its  value,  between  them  and  the  subscriber,  as 
so  much  money.  Before  a  thing  can  be  regarded  as  money  or  its 
equivalent,  it  must  have  an  actual,  positive,  and  ascertained  value 
— a  value  so  thoroughly  ascertained  and  fixed  at  the  time,  that  it 
can  at  once  be  changed  into  money,  of  which  it  is  regarded  as  the 
equivalent.  The  value  of  a  patent  right  depends  upon  the  in- 
vention. The  pecuniary  value  of  it  is  a  mere  matter  of  anticipa- 
tion, until  the  utility  of  the  invention  is  established  by  practical 
use,  and  is  a  source  of  ascertainable  and  known  pecuniary  profit. 
No  such  test  existed  here,  but  the  value  of  these  patents  turned 
out  to  be  nothing,  as  has  been  the  case  with  many  patented  in- 
ventions. 

Three  of  the  cases  cited,  Beach  v.  Smith  (28  Barb.  264) ; 
Syracuse,  <&c.  R.  R.  Co.  v.  Gere  (4  How.  392) ;  and  The 
Black  River  and  Utica  R.  R.  Co.  v.  Clarke  (25  N.  Y.  208), 
afford  no  countenance  to  such  a  construction.  On  the  first, 
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a  debt  due  to  the  subscriber  for  services  rendered  to  the 
company,  and  which  it  would  have  had  to  pay  as  money,  was 
allowed  upon  the  subscription  as  so  much  money,  the  sub- 
scriber crediting  the  company  with  the  payment  of  the  debt. 
In  the  second,  the  receiving  of  a  check  for  the  ten  per  cent, 
required  to  be  paid  in  cash,  was  held,  in  an  action  upon  the 
check,  not  to  be  such  a  violation  of  the  act  as  to  render  the 
check  void  in  the  hands  of  the  company.  And  in  the  third,  a 
subsequent  payment  of  the  full  amount  satisfied  the  statute,  al- 
though a  short  interval  occurred  between  the  actual  subscription 
and  the  payment  of  the  money.  The  subscription  was  regarded 
as  conditional,  and  as  having  taken  effect  upon  the  payment  of 
the  money. 

-  The  case  of  The  East  N.  T.  &c.  R.  R.  Co.  v.  Lighthall  (6 
Robt.  407)  is  the  one  chiefly  relied  upon  by  the  respondent,  and 
if  the  case  goes  to  the  length  of  upholding  such  a  payment  as  is 
relied  upon  in  this  case,  I  cannot  give  my  assent  to  it.  It  was, 
however,  in  some  respects  distinguished  from  the  present  case. 
It  was  an  action  by  a  railroad  company  to  recover  the  amount 
of  the  defendant's  subscription,  after  the  president,  who  had 
authority  to  receive  subscriptions,  agreed  to  take  for  the  sub- 
scription one  hundred  shares  of  the  stock  of  a  coal  company,  at 
the  price  which  the  defendant  had  paid  for  that  stock,  and 
which  shares  the  defendant  transferred  to  the  president,  upon 
the  president's  giving  a  written  agreement  to  deliver  to  the  de- 
fendant thirty  shares  of  the  capital  stock  of  the  railroad  com- 
pany, when  the  road  was  completed.  In  this  case,  the  stock 
received  had  an  ascertained  value,  as  the  defendant  transferred 
it  to  the  company  at  the  price  he  paid  for  it ;  which  distin- 
guishes it  from  the  present  case,  though  I  am  far  from  admit- 
ting that  the  receipt  of  the  stock  of  a  corporation,  at  the  price 
the  subscriber  paid  for  it,  would  necessarily  be  a  payment  in 
money  or  its  equivalent,  within  the  meaning  of  the  statute. 
But,  apart  from  that  question,  the  Superior  Court  were  of 
opinion  that  the  question  of  the  right  of  the  corporation  to  re- 
ceive this  stock  was  not  involved.  They  had  received  it 
through  their  authorized  agent,  in  payment  of  the  defendant's 
subscription,  and  although  they  had  not  reaped  the  fruits  of 
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the  transaction,  it  was  held  that  they  ought  to  be  concluded  by 
the  act  of  their  agent,  and  not  allowed  to  inflict  a  wrong  upon 
the  defendant,  an  innocent  person,  who,  believing  in  the  com- 
petency of  the  agent  to  act  for  his  principal,  had  dealt  with  him 
accordingly.  Whether  the  court  was  right,  or  not,  in  so  hold- 
ing, it  was  the  ground  upon  which  they  placed  their  decision, 
and  distinguishes  the  case,  as  I  have  said,  from  the  one  now  be- 
fore us.  It  is  suggested  by  the  appellant  that  the  judge  granted 
the  nonsuit  upon  the  authority  of  this  case,  which  he  may  well 
have  done,  upon  the  mere  presentation  of  it  at  the  trial,  with- 
out sufficient  opportunity  by  a  careful  examination  to  ascertain 
exactly  what  was  decided  by  it. 

The  defendant  was  the  owner  of  the  stock  issued  to  Harvey, 
the  patentee,  in  part  payment  of  sixteen  patents.  The  trans- 
fer of  these  patents  must  have  been  received  as  a  payment  in 
money  of  the  ten  per  cent,  required  to  be  paid  by  the  4th 
section  of  the  act  (L.  1830,  p.  213),  by  the  subscriber  at  the 
time  of  subscribing,  upon  the  amount  subscribed  by  him,  and 
the  defendant  as  a  holder  of  this  stock,  was  liable,  under  §  10 
of  amended  act  of  1854  (3  Edm.  R.  S.  p.  646),  to  the  amount 
of  ten  per  cent.,  that  amount  being  unpaid  upon  the  stock  held 
by  him  (Bailey  v.  Ilollister,  26  N.  Y.  112  ;  Mann  v.  Currie, 
2  Barb.  294  ;  Mead  v.  Keeler,  24  Id.  20  ;  Johnson  v.  Underbill, 
52  K  Y.  203  ;  Eaton  v.  Aspinwall,  19  Id.  119).  The  nonsuit 
was  therefore,  improperly  granted,  and  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

JOSEPH  F.  DALY,  J.,  concurred. 

YAN  HOESEN,  J.  [dissenting]. — I  cannot  agree  to  that  por- 
tion of  the  opinion  of  the  Chief  Justice  which  holds  that  the 
amendment  of  the  summons,  complaint,  judgment  roll  and  exe- 
cution, without  an  amendment  of  the  return,  in  the  suit  in  the 
Supreme  Court,  in  which  Tasker  was  the  plaintiff,  and  the  Ele- 
vated Railway  Company  the  defendant,  gave  to  Tasker  the  right 
of  action  against  Wallace. 

With  great  deference  I  say  that  the  cases  cited  do  not  seem 
VOL.  VI.— 24 
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to  me  to  cover  the  question  in  the  case.  There  is  no  doubt  of 
the  power  of  the  court  to  order  amendments.  There  is  no 
doubt  that  the  amendment  referred  to  merely  cured  a  defect  in 
the  name  of  the  Elevated  Railroad  Company  ;  and  perhaps  it 
is  venturing  but  little  to  say  that  Wallace  is  quite  as  well  off 
pecuniarily  as  he  would  have  been  if  the  proceedings  against 
the  railroad  company  had  from  the  outset  designated  the  cor- 
poration by  its  right  name. 

We  have  no  right,  however,  to  take  judicial  notice  of  the  finan- 
cial embarrassments  of  the  West  Side  &  Yonkers  Elevated  Rail- 
way Company,  and  to  assume  without  proof,  that  an  execution, 
if  one  had  been  issued  against  that  company  under  its  real 
name,  would  have  been  returned  unsatisfied,  by  the  sheriff. 
Tasker's  right  of  action  against  Wallace  is  purely  statutory. 
The  statute  provides  that  an  action  shall  not  lie  against  a  stock- 
holder until  an  execution  against  the  corporation  shall  have 
been  returned  unsatisfied.  Of  course,  the  execution  should 
run  against  the  corporation  by  its  right  name.  If,  for  instance, 
the  statute  should  provide  that  the  stockholders  of  the  Wheeler 
and  Wilson  Company  should  be  liable  for  the  debts  of  that 
corporate  body,  in  case  an  execution  against  the  company 
should  be  returned  unsatisfied,  would  it  be  seriously  contended 
that  a  corporator's  liability  would  be  fixed  by  showing  the  re- 
turn of  a  writ  against  the  Wheeler  Company  or  the  Wilson 
Company  ? 

Again,  in  this  case,  though  the  execution  was  amended,  the 
return  was  not.  It  doubtless  was  in  the  power  of  the  court  to 
allow  the  sheriff  to  amend  the  return  ;  and  it  is  probable  that 
if  the  sheriff  had  obtained,  and  had  exercised,  the  privilege  of 
amending  the  return,  Wallace  might,  in  this  very  action,  have 
been  bound. 

But  the  fact  is  that  the  return  stands  as  it  stood  when  it 
was  made,  and  it  certifies,  in  effect,  that  the  West  Side  Elevated 
Railroad  Company  had  no  property.  That  was  not,  in  my 
opinion,  such  an  exhaustion  of  the  remedy  against  the  West 
Side  &  Yonkers  E.  R.  R.  Co.,  as  to  give  Tasker  a  right  of 
action  against  Wallace. 

It  seems  strange  to  me  that  an  order  for  the  amendment 
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of  an  execution,  which  did  not  mention  the  return,  should  ex 
proprio  vigor e  amend  a  return  made  long  prior  to  the  order  ; 
that  the  court  should  assume  the  duties  of  its  sheriff,  and  itself 
make  or  amend  the  return  of  process  ;  that  it  should  so  amend 
the  return  as  to  make  it  appear  that  the  sheriff  falsely  certified 
that  the  West  Side  and  Yonkers  Elevated  Railroad  Company 
had  no  property,  when  all  that  he  certified  was,  that  he  could 
find  no  property  of  the  West  Side  Elevated  Railway  Company. 
A  return  may  be  amended,  in  accordance  with  the  facts,  but 
not  in  defiance  of  them.  I  think  the  nonsuit  was  right. 

After  the  delivery  of  the  foregoing  dissenting  opinion,  the 
following  additional  opinion  was  delivered  by 

CHARLES  P.  DALY,  Ch.  J. — No  amendment  of  the  return 
was  necessary.  The  return  was  indorsed  upon  the  execution 
merely  in  these  words :  "No  personal  property.  M.  T.  Brennan, 
sheriff."  The  defect  in  the  defendant's  corporate  name  in  the 
•execution  having  been  amended,  it  applied  to  the  whole  execu- 
tion, and  to  everything  official  indorsed  upon  it,  and  as  the 
cases  cited  show,  the  execution  after  the  amendment  is  to  be  re- 
garded as  if  it  had  originally  been  issued  in  the  amended  form. 
If  the  sheriff  had  returned  "  no  personal  or  real  property  of 
the  West  Side  Elevated  Railroad  Company,"  there  might  have 
been  some  question,  but  the  defect  in  the  corporate  name  hav- 
ing been  cured  by  the  amendment,  the  return  is  to  be  used  as 
indorsed  upon  an  execution  issued  against  the  West  Side  and 
Yonkers  Elevated  Railroad  Co.  The  material  matter  in  all  the 
cases  is  that  the  suit  or  proceeding  was  instituted  in  good  faith 
against  the  party  to  whom  the  judgment  applies  by  the  amend- 
ment, which  is  allowed  to  supply  something  omitted  by  inad- 
vertence or  mistake.  Where  the  defect  arises  under  such  cir- 
cumstances, the  whole  policy  of  the  law  has  been  to  supply  it 
by  amendment,  in  furtherance  of  justice,  and  to  give  it,  by 
amendment,  all  the  validity  and  force  that  would  follow,  if  the 
defect  had  never  existed.  This  has  been  the  uniform  policy  of 
the  law  ever  since  the  enactment  of  the  first  statute  of  jeofails, 
in  the  reign  of  Edward  III.  At  the  common  law  no  difficulty 
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arose  in  respect  to  amendments,  for  all  pleas  were  ore  tenus  at 
the  bar,  and  if  any  error  was  discovered  it  was  amended  on  the 
spot  (Rush  v.  Seymour,  10  Mod.  88).  The  difficulty  was  first 
created  by  statute,  the  ordinance  of  Edward  I,  which  required  all 
pleas  and  judgments  to  be  recorded,  and  the  judges  were  forbid- 
den to  erase  their  rolls,  or  amend  them,  or  record  contrary  to  the 
enrollment  (Britton,  ch.  I,  &  §§  9-11),  which  was  so  rigidly  en- 
forced that  one  of  the  justices,  Hengham,  was  heavily  fined  for 
altering  a  record,  although  it  was  in  furtherance  of  justice  (4 
Inst.  255).  It  was  to  relieve  against  the  injustice  that  arose 
from  this  strict  course  of  procedure,  that  the  first  and  subsequent 
statutes  of  jeofails  and  amendments  were  passed.  The  Norman 
French  words  from  which  the  name  of  the  statute  was  derived, 
express  exactly  what  was  intended,  jeo-faile  or  fai  faille — I 
have  omitted — and  these  statutes  were  passed  to  relieve  against 
the  omission,  by  empowering  the  court  either  to  overlook  it,  or 
remedy  it  by  amendment ;  and  were  so  numerous  and  so  com- 
prehensive in  their  provisions,  as  to  empower  the  court  to  supply 
every  omission  that  was  essential  in  support  of  the  process,  pro- 
ceedings, or  judgments  (Diamond  T.  The  Williamsburgh  Ins. 
Co.  4  Daly,  494 ;  3  Bl.  Com.  406-412  ;  Rex  v.  Llandoff,  2  Str. 
1011,  Amendment ;  3  Salk.  29  ;  The  King  v.  The  Mayor,  <£c. 
of  Grampond,  7  T.  E.  703).  And  by  our  own  statutes,  and 
especially  by  the  Eevised  Statutes  and  the  Code,  this  authority 
of  the  court  in  the  exercise  of  its  discretion,  to  remedy  all  such 
defects,  either  before  or  after  judgment  and  execution,  in  fur- 
therance of  justice,  was  meant  to  be  as  extensive  as  it  was  in  the 
power  of  words  to  make  it.  Nothing  was  better  settled  in  the 
exercise  of  this  authority  under  the  statutes  of  jeofails  and  of 
amendments,  than  the  power  of  the  court  to  allow  an  amend- 
ment where  there  had  been  a  mistake  in  the  name  of  a  party. 

It  is  said  in  1  Eolle's  Abr.  199,  1.  35,  that  if  the  mistake 
in  the  name  of  a  defendant  is  where  he  is  first  named,  it  is 
matter  of  substance,  and  not  amendable.  In  subsequent  cases,, 
however,  where  the  mistake  in  the  defendant's  name  occurred 
in  the  original  writ,  it  was  allowed  to  be  amended,  where  the 
attorney  had  given  the  correct  name  to  the  curator,  but  the 
mistake  was  in  the  issuing  of  the  writ ;  though  at  first,  in  one 
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of  these  cases  it  was  doubted,  being  matter  of  snbstance 
{  Westby's  Case,  2  Yent.  152 ;  Turner  v.  Palmer,  Cro.  Car.  74 ; 
Pelham  v.  Hemming,  Id.  594 ;  Wheston  v.  Packham,  3  "Wils. 
49).  But  even  this  distinction  was  swept  away  by  the  Revised 
Statutes,  which  declared  that  no  judgment  should  be  impaired, 
or  in  any  way  affected,  "  for  any  mistake  in  the  name  of  any 
party  or  person  "  (2  Rev.  Stat.  424,  §§  4,  7) ;  and  by  the  Code 
it  is  expressly  provided  that  the  court  may,  after  judgment, 
correct  a  mistake  in  the  name  of  any  party,  which  was  all  that 
was  done  in  this  case. 

The  meaning  and  intent  of  the  provisions  of  the  statute, 
that  an  execution  shall  have  been  returned  unsatisfied,  in  whole 
or  in  part,  against  the  corporation  (3  Edm.  Rev.  Stat.  446,  §  10) 
has  been  fully  carried  out.  An  execution  was  issued,  and 
returned  against  this  corporation,  though  in  the  execution,  and 
in  the  previous  proceeding,  a  part  of  its  name  was  omitted  by 
mistake,  and  that  technical  omission  was  cured  by  the  power  of 
the  court  to  supply  all  such  defects  by  amendment.  It  was 
shown  to  the  court  that  ordered  the  amendment,  that  the  claim 
in  the  suit  was  against  this  corporation,  that  the  summons  was 
served  upon  its  president,  that  the  misnomer  of  the  defendants 
arose  from  the  inadvertence  of  plaintiff,  and  the  judgment  was 
for  a  debt  due  by  the  corporation.  If  the  amendment  is  then 
to  have  any  effect  at  all,  it  must  be  an  effect  ab  initio,  making 
the  whole  proceeding  an  action,  judgment,  and  execution, 
against  this  corporation  in  form,  as  it  was  in  substance,  and 
not  from  the  time  when  the  amendment  was  allowed,  but  from 
the  service  of  the  summons,  and  in  every  stage  of  the  proceed- 
ings, the  court  having  power  and  control  over  it. 

A  motion  for  a  reargument  was  thereafter  made  and 
argued  by 

Charles  Tracy,  for  the  motion. 
Edward  Patterson,  opposed. 
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CHARLES  P.  DALY,  Chief  Justice. — The  question  in  this 
case  was  not  a  question  between  the  defendant  and  the  corpora- 
tion, or  between  the  corporation  and  an  original  subscriber  to 
its  stock,  but  between  a  creditor  of  a  corporation  and  a  stock- 
holder, who  under  the  provisions  of  the  llth  section  of  the 
act  of  1850  (3d  Edm.  Eev.  Stat.  p.  646),  is  individually  liable 
to  the  creditors,  to  the  extent  of  the  amount  unpaid  upon  the 
stock  held  by  him. 

The  statute  is  general  in  its  terms,  and  does  not,  in  a  case 
where  the  capital  has  been  subscribed  for,  and  has  been  issued 
to  a  subscriber  without  the  payment  of  the  10  per  cent.,  limit 
the  creditor's  remedy  to  an  action  against  the  original  sub- 
scriber. It  declares  that  each  stockholder  of  any  company 
formed  under  the  act  shall  be  individually  liable  to  the  cred- 
itors of  such  company,  to  an  amount  equal  to  the  amount  un- 
paid upon  the  stock  held  by  him ;  so  that  the  only  question  that 
arises  under  this  provision  is  whether  the  party  sued  is  a  stock- 
holder ;  whether  any  amount  remains  unpaid  upon  the  stock 
held  by  him,  and  the  extent  of  that  amount. 

It  is  a  liability  incurred  by  any  one  who  becomes  a  stockholder 
of  the  corporation  which  is  organized  under  the  act,  and  as 
between  a  stockholder  and  a  creditor,  it  is  wholly  immaterial 
whether  he  was  a  bona  fide  and  innocent  purchaser  of  stock 
which  the  vendor  assured  him  had  been  paid,  or  which  he  had 
every  reason  to  suppose  had  been  paid.  His  remedy,  if  he  has- 
been  inveigled  into  the  purchase  of  unpaid  stock,  is  against  the 
vendor  (N.  T.  &  N.  II.  R.  R.  Co.  v.  Schuyler  et  al.,  34  K  Y. 
49,  50,  and  the  cases  there  cited ;  Holbrook  v.  N.  J.  Zinc  Co. 
57  Id.  616). 

In  the  present  case  the  corporation  issued  the  stock  which 
the  defendant  held  to  an  original  subscriber,  without  the  pay- 
ment by  him  of  the  10  per  cent,  in  money,  which  the  statute 
requires  (L.  1850,  p.  213,  §  4).  The  company  received  in  pay- 
ment as  the  10  per  cent,  a  transfer  of  certain  patent  rights, 
which  were  at  the  time  of  no  appreciable  or  known  value, 
though  supposed  then  to  be  valuable,  but  which  afterwards 
proved  to  be  worth  nothing.  We  held  this  not  to  be  a  pay- 
ment of  money,  as  the  statute  requires;  so  that  the  original 
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subscriber,  Harvey,  was  a  holder  of  stock  upon  which  nothing 
was  paid.  This  unpaid  stock  he  afterwards  returned,  or,  as 
it  is  claimed,  loaned  to  the  company,  that  it  might  be  used 
by  them  to  enable  them  to  sell  their  bonds.  The  defendant 
was  a  purchaser  of  these  bonds  at  80  per  cent.  The  company 
sold  the  defendant  $500  of  this  unpaid  stock  and  $1,000  of 
bonds  for  every  $800  paid  by  him  in  cash ;  and  before  the 
stock  was  delivered  to  him,  it  had  been  transferred  on  the 
company's  books.  This,  the  defendant  claims,  made  hirn  a 
purchaser  of  the  stock  for  value,  which  may  have  been  so  as 
between  him  and  the  company,  but  as  between  him  and  the 
creditor,  he  was  the  holder  of  stock  which  had  been  issued 
without  the  payment  of  the  10  per  cent,  as  required  by  law, 
which  the  company  had  no  right  originally  to  issue  to  Har- 
vey, or  when  returned  to  them  by  Harvey,  had  no  right  to 
transfer  to  the  defendant  as  valid  stock,  which  it  was  not.  It 
is  said,  however,  that  although  the  stock  was  loaned  by  Harvey 
to  the  company  to  enable  them  to  sell  their  bonds,  that  it  was 
reissued  by  the  company  to  the  plaintiff,  he  paying  a  valuable 
consideration  therefor.  He  may,  therefore,  present  the  ques- 
tion, whether  this  was  a  case  within  the  meaning  of  the  statute, 
in  which  a  stockholder  is  liable  to  a  creditor  of  the  company  to 
the  extent  of  unpaid  stock  held  by  him,  and  I  think  that  it  is 
better  that  the  motion  for  a  reargument  should  be  granted, 
that  this  question  may  be  fully  considered  and  deliberately 
passed  upon. 

ROBINSON,  J. — My  impressions  are  that  the  plaintiffs,  as 
creditors,  are  only  entitled  to  be  subrogated  to  the  rights  of  the 
corporation  to  make  claim  for  any  amount  due  from  a  sub- 
scriber for  its  stock  upon  his  subscription  or  contract  to  pay  for 
the  stock  its  par  amount ;  that  a  purchaser  from,  or  assignee  of, 
one  to  whom  the  stock  has  been  issued  conditionally,  who  has 
not  assumed  to  pay  what  was  due  upon  the  subscription  price, 
is  not,  within  the  intendment  of  the  statute,  the  stockholder 
against  whom  any  claim  can  be  made  for  non-payment  of  the 
subscription  ;  that  the  responsibilities  accruing  under  sections  4: 
and  11,  of  chapter  140,  of  the  Laws  of  1850,  are  distinct  in  their 
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character,  and  infractions  of  the  positive  terms  of  section  4  can- 
not be  made  available  by  creditors ;  that  the  company  having 
accepted  payment  in  property  at  an  agreed  value  instead  of 
money,  for  stock  actually  issued,  the  holder  of  the  stock  is 
exempt  from  further  reclamation  on  the  part  of  a  creditor. 
Entertaining  the  doubts  referred  to  by  the  chief  justice,  I  con- 
cur with  him  in  the  opinion  that  the  case,  under  such  circum- 
stances, should  be  reargued. 

i 

Reargument  granted.* 


RICHARD  VAT*  WYCK  against  RICHARD  H.  ALLEN  AND  ANOTHER. 

(Decided  April  3d,  1876.) 

Where  the  defendants,  seed  dealers,  sold  to  the  plaintiff  certain  seed  as  seed  of  the 
variety  known  as  flat  Dutch  cabbage  seed,  raised  by  Van  Wycklen,  on  Long 
Island,  who  raised  it  in  a  locality  peculiarly  adapted  for  raising  seed  that  would 
head  into  cabbages :  Held,  that  this  amounted  to  a  warranty  that  it  was  not  only 
seed  of  that  variety,  but  that  it  had  been  raised  by  Van  Wycklen  on  Long  Island. 

Where  the  plaintiff,  a  farmer,  purchased  seed  from  the  defendants,  which  they 
warranted  was  cabbage  seed  of  a  particular  variety  and  growth,  with  the  inten- 
tion of  planting  it  and  raising  a  crop  of  cabbages,  acd  the  defendants  knew 
with  what  intention  he  made  the  purchase :  Held,  that  the  measure  of  damages 
for  a  breach  of  the  warranty  where  there  was  no  crop  at  all  produced,  was  the 
fair  value  of  the  crop  which  would  under  ordinary  circumstances  have  been 
raised  if  the  seed  had  been  what  it  was  represented  to  be,  taking  into  consid- 
eration all  the  hazard  arising  from  the  elements,  or  from  natural  causes,  which 
might  have  prevented  a  full  crop,  and  deducting  what  it  would  cost  to  harvest 
the  crop  and  prepare  it  for  market. 

APPEAL  by  defendants  from  a  judgment  of  this  court,  en- 
tered on  the  verdict  of  a  jury,  after  a  trial  before  Judge 
ROBINSON. 

*  On  the  rearguinent  the  court  adhered  to  the  opinion  that  the  judgment  ought 
to  be  reversed,  and  so  ordered. 
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The  action  was  brought  to  recover  damages  for  a  breach  of 
warranty  by  the  defendants,  on  a  sale  by  them  of  one  and  a  half 
pounds  of  cabbage  seed  (for  the  price  of  nine  dollars),  which 
they  had  represented  and  warranted  to  be  the  Van  Wycklen 
early  flat  Dutch  cabbage  seed.  It  was  alleged  in  the  complaint, 
and  proved  on  the  trial,  the  plaintiff  was  a  farmer  on  Long 
Island,  and  bought  the  seed  for  the  purpose  of  planting  it  and 
raising  a  crop  of  cabbages,  and  that  this  fact  was  known  to  the 
defendants.  The  nature  of  the  evidence  on  the  trial,  and  the 
points  raised  on  the  appeal,  which  are  not  fully  set  forth  in 
the  opinion,  are  shown  in  the  portions  of  the  judge's  charge  to 
the  jury  and  the  requests  to  him  to  charge,  given  below. 

Judge  ROBINSON  charged  the  jury,  among  other  things,  as 
follows : 

The  first  question,  therefore,  which  you  are  to  address  your- 
selves to  is,  whether  or  not  there  was  any  such  a  warranty  of 
this  article,  either  express  or  implied,  as  is  alleged  in  this  com- 
plaint. The  complaint  is  special  in  stating  that  the  article 
which  plaintiff  bought  was  early  flat  Dutch  cabbage  seed,  and 
that  it  was  represented  to  have  been  raised  by  Yan  Wyckleri, 
on  Long  Island.  How  far  there  is  any  dispute  in  that  respect, 
as  far  as  the  name  of  the  article  is  concerned,  as  far  as  the 
designation  of  it  by  the  defendants  themselves  in  the  packages 
which  they  sold,  and  as  far  as  it  was  designated  as  described  in 
the  complaint,  and  by  the  testimony  of  the  plaintiff  in  the 
action,  is  for  you  to  say.  You  are  to  consider,  therefore,  did 
they  sell  to  Mr.  Yan  Wyck  flat  Dutch  cabbage  seed,  raised  by 
Yan  Wycklen,  on  Long  Island  ?  That  is  the  flrst  question,  and 
how  far  the  plaintiff  himself  is  contradicted  by  any  of  the  facts 
which  have  been  presented  on  the  part  of  the  defendants,  and 
how  far  he  is  supported  by  bags  presented  here  in  evidence,  is 
for  you  to  determine. 

There  is  a  point  raised  by  counsel  for  the  defendants,  that 
this  representation,  if  any  were  made,  was  that  the  article  was 
Yan  Wycklen's  flat  Dutch  cabbage  seed,  would  have  been  fully 
represented,  and  any  bargain  for  such  an  article  would  have 
been  fully  complied  with  if  an  article  produced  from  seed 
which  originally  came  from  Yan  Wycklen  had  been  furnished, 
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and  would  be  an  article  of  the  description  referred  to  in  the 
sale.  The  difference  between  this  view,  so  far  as  I  understand 
it,  and  that  presented  by  the  other  side,  is  a  technical  one,  and 
it  is  further  urged  on  the  argument  that  if  this  seed  was  repre- 
sented to  have  been  seed  raised  on  Long  Island,  it  was  then 
fully  complied  with  by  supplying  this  seed,  raised  in  Rhode 
Island,  by  Mr.  Potter,  of  the  like  character  and  quality. 

Now  I  do  not  regard  the  question  one  of  any  great  import- 
ance whether  this  seed  was  raised  on  Long  Island  or  not,  if  it 
was  the  character  of  seed  which  was  sold,  and  as  to  which  you 
must  find  the  warranty  made  to  have  been  of  the  Van  Wycklen 
variety,  and  to  have  been  early  flat  Dutch  cabbage  seed.  After 
all,  it  strikes  me  that  the  material  question  is  whether  the  seed 
supplied  agreed  with  the  demand  which  was  made. 

If  it  was  actually  a  good  seed,  which  had  been  raised  by 
Yan  "VVycklen  himself,  on  Long  Island,  or  had  been  the  pro- 
duct of  Yan  Wycklen's  crop,  raised  in  the  city  of  New  York, 
or  elsewhere,  and  it  turned  out  to  have  been  such  seed,  I  can 
conceive  no  ground  for  any  complaint,  no  ground  for  damage 
to  be  presented  before  a  jury,  unless  there  was  something  in 
the  particular  product  of  the  thing  by  way  of  Yan  "Wycklen 
cabbage  or  Yan  Wycklen  seed  of  subsequent  production  which 
might  affect  its  value.  The  chief  consideration  is,  was  this  the 
kind  of  cabbage  seed  that  was  sold  to  the  plaintiff,  or  repre- 
sented to  have  been  sold  to  him  ? 

The  next  question  that  arises  is,  was  there  in  reference  to 
this  cabbage  seed,  as  sold,  a  warranty  that  it  was  a  particular 
article.  This  question  of  warranty  or  no  warranty  is  a  very 
broad  one.  As  a  matter  of  representation  as  to  an  article  before 
buyer  and  seller,  where  it  is  open  to  the  inspection  of  each,  and 
the  seller  makes  some  commendation  of  the  article,  it  is  nothing 
but  the  expression  of  opinion,  and  it  constitutes  no  warranty. 
So,  too,  if  you  own  a  particular  article,  and,  in  a  negotiation  for 
its  sale,  make  a  particular  recommendation  or  commendation  to 
induce  one  to  make  a  purchase,  and  that  negotiation  should  be 
entirely  interrupted,  and  you  should  meet  again  in  reference  to 
the  article,  he  would  have  no  right  to  assume  what  you  had  said 
before  had  application  to  the  particular  thing  you  were  negoti- 
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ating  about  at  the  subsequent  time,  particularly  if  the  negotia- 
tion was  in  relation  to  a  matter  of  so  evanescent  a  character  as 
cabbage  seed,  because  the  testimony  shows,  that  the  thing  itself 
is  utterly  undistinguishable,  or  its  character,  or  variety.  Now 
the  law  recognizes  a  warranty  as  either  implied  or  expressed. 

If  this  was  sold  as  a  particular  article,  known  in  the  market 
by  a  particular  name,  the  law  implies  that  in  such  a  case  the 
article  is  of  that  character,  kind  and  description.  So,  too,  if 
you  go  to  a  person  and  say  to  him,  "  I  desire  an  article  for  a 
special  purpose ;  have  you  got  it  ?  will  you  sell  it  to  me  ? " 
Knowing  that  I  am  relying  on  your  compliance  with  my  re- 
quest, the  law  implies  in  that  case  a  warranty  of  the  thing  you 
furnish  which  accords  with  the  request  made  to  you  for  its  pur- 
chase. You  have  the  testimony  before  you  as  to  what  this  arti- 
cle, after  being  sown  and  planted,  developed. 

You  have  had  the  testimony  of  the  witnesses  before  you  as 
to  whether  or  not  the  thing  which  brought  forth  this  particular 
vegetable  was  early  flat  Dutch  cabbage  seed  or  not,  or  whether 
it  was  cabbage  seed  at  all  or  not ;  it  is  for  you  to  determine  that 
question  as  a  matter  of  fact. 

I  know  of  no  other  views  that  particularly  address  them- 
selves to  my  mind  that  I  should  suggest  to  you  in  this  connec- 
tion. If  the  cabbage  seed  was  sold  as  a  particular  kind  and  char- 
acter of  seed,  to  be  used  and  planted  upon  this  man's  property, 
you,  as  I  remarked,  have  a  right  to  imply  a  warranty  in  that 
respect ;  if  you  find  there  was  a  breach  of  the  warranty,  then 
arises  the  question  of  damages.  Damages  resulting  from 
breaches  of  contract  are  extremely  various  in  the  character 
which  the  law  accords  to  them,  arising  out  of  the  circumstances 
of  the  case,  and  the  proceedings  of  the  party  had  under  the  con- 
tract ;  if  a  contract  is  made  to-day  with  a  person,  of  a  special 
character,  and  he  breaks  it  to-morrow,  the  rule  of  damages  there 
is  the  profit  which  would  have  directly  resulted  from  the  per- 
formance of  the  contract ;  if  it  is  a  contract  for  the  building  of 
a  house,  and  the  party  proceeds  to  a  certain  extent  to  build  the 
house,  and  the  contract  is  broken  when  it  is  partly  completed, 
the  builder  is  entitled  as  damages  to  compensation  for  what  he 
has  done,  and  to  loss  of  profits  he  has  suffered  upon  the  residue. 
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The  law  has  been  adjudicated  in  various  eases  that  have  been 
referred  to  here,  that  if  a  sale  be  made  of  garden  seed  which  is 
so  warranted  or  represented,  it  is  held  as  impliedly  warranted 
to  be  good  seed ;  that  if  it  fails  in  that  case  to  be  such,  the  per- 
son who  purchased,  having  used  all  proper  diligence,  and  not 
failing  to  observe  prudence  in  the  examination  of  the  seed  be- 
fore he  put  it  in  the  ground,  or  in  his  caring  for  and  watching 
the  article  as  it  grew,  so  that  he  might  lessen  the  damages  that 
might  result  to  the  other  side  by  allowing  his  field  to  be  occu- 
pied by  a  crop  that  would  amount  to  nothing,  when,  by  imme- 
diately destroying  it,  he  would  render  his  loss  less  by  replanting 
it,  he  is  entitled  to  damages,  predicated  to  a  principal  extent  on 
the  value  of  the  crop  that  ought  naturally  to  have  been  raised ; 
tut  when  the  party  has  relied  to  the  utmost  until  the  product 
is  developed,  certainly  the  various  cases  referred  to  show  the 
rule  of  law  to  be  that  the  purchaser  of  the  seed  is  entitled  to 
recover  as  damages  the  fair  value  of  the  crop  which  he  should 
have  raised — that  is,  such  crop  as  under  ordinary  circumstances 
could  be  raised  from  seed  of  that  character,  considering  all  the 
hazards  arising  from  the  elements  or  from  natural  causes  which 
might  prevent  a  full  crop.  If  in  this  case  he  was  stopped,  or 
found  his  crop  was  rendered  entirely  useless,  why,  of  course, 
the  amount  which  it  would  cost  him  to  harvest  his  crop  and 
prepare  it  for  market  would  be  reasonably  a  matter  of  deduction. 

This,  I  apprehend,  is  the  rule  of  damages  in  this  case,  and 
the  case  seems  to  me  to  be  one  which  you  will  have  no  difficulty 
in  solving  one  way  or  the  other,  on  the  testimony  before  you ; 
if  the  plaintiff  is  entitled  to  recover,  he  has  already  stated  that 
he  had  18,750  heads  of  cabbage  planted,  and  that  he  could  have 
realized  from  $10  to  $14  a  hundred,  less  25  cents  for  marketing. 

The  defendant  asks  me  to  charge  with  reference  to  the  rule 
of  damages,  in  regard  to  the  probable  profits,  &c.  He  asks  me 
to  charge : 

I.  There  being  no  allegation  or  proof  of  any  bad  faith  on  the 
part  of  the  defendants  and  their  agents,  they  must  be  regarded 
by  the  jury  as  having  acted  in  good  faith  in  the  transaction. 

This  I  decline  to  charge,  as  not  in  issue. 

II.  There  is  no  proof  which  will  warrant  the  jury  in  finding 
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that  the  cabbage  seed  sold  was  to  be  that  actually  raised  on  the 
Van  Wycklen  (or  Yan  Sicklen)  farm  at  New  Lots,  Long  Island, 
and  at  most  it  would  only  warrant  them  in  finding  that  the  cab- 
bage was  to  be  early  flat  Dutch  cabbage  of  the  Van  Wycklen 
variety. 

This  I  decline  to  charge  otherwise  than  as  charged. 

X.  It  does  not  follow  that  if  the  plaintiff  recovers,  he  can 
recover  the  value  of  a  good  crop,  less  the  value  of  the  crop 
raised.  This  I  decline  to  charge.  XI.  If  the  plaintiff  recovers, 
he  can  only  recover  what  would  be  the  ordinary  value  of  the  crop 
such  as  would  ordinarily  have  been  produced  in  the  year  1872 
from  such  seed  as  he  bargained  for,  after  deducting  (1)  the  ex- 
pense of  raising  the  crop,  and  (2)  the  value  of  the  crop  actually 
raised.  This  I  decline  to  charge.  XII.  What  the  jury  are  au- 
thorized to  find  as  the  measure  of  damages  is  the  actual  profit  of 
raising  such  a  crop  as  would  ordinarily  in  the  year  1872  come 
from  the  seed,  if  such  as  bargained  for,  and  not  the  whole  value 
of  the  crop.  This  I  decline  to  charge.  XIII.  It  is  proper  that 
the  jury  should  be  guided  in  estimating  such  damages  by  a  fair,, 
reliable  estimate  of  the  profit,  per  acre,  of  raising  such  a  crop. 
This  is  denied,  but  the  declension  as  to  the  several  requests  is 
to  be  taken  in  connection  with  the  charge.  XIV.  That  the  jury 
should,  in  estimating  the  damages,  take  into  account  the  uncer- 
tainty of  finding  a  market  for  all  the  cabbages,  and  their  liability 
to  decay,  and  the  time  and  trouble  the  plaintiff  would  have  in 
finding  for  them  and  in  securing  their  delivery  in  a  market. 
And  the  uncertainty  of  the  market ;  these  are  all  matters  which 
are  problematical.  The  proof  shows  that  that  crop  there  in- 
Bridgeport,  when  delivered,  was  worth  a  certain  price,  and  you 
are  not  to  take  into  account  a  speculation  whether  any  portion  of 
it  should  rot  before  it  was  sold,  or  whether  he  might  be  delayed 
in  making  a  sale.  The  market  value  always  is  the  price  which 
can  be  immediately  obtained  for  the  article  when  brought  into 
the  market ;  therefore,  whether  there  were  chances  of  decay  or 
otherwise,  they  are  entirely  matters  of  uncertainty,  and  too 
uncertain  to  be  taken  into  consideration  (to  all  of  which  rulings 
of  the  court,  defendants'  counsel  duly  excepted). 
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The  jury  found  a  verdict  for  the  plaintiff  for  $1,972  13, 
and  a  motion  on  the  judge's  minutes  for  a  new  trial  was  de- 
nied. 

D.  B.  Eaton,  for  appellant. 
N.  A.  Ilalbert,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  judge  left  it  to  the 
jury  to  say  whether  the  defendants  sold  to  the  plaintiff  "  flat 
Dutch  cabbage  seed  raised  by  Yan  Wycklen  on  Long  Island." 
This  was  the  main  question  in  the  case.  It  was  upon  the  evidence 
a  question  for  the  jury,  and  their  finding  upon  it  is  conclusive. 
If  the  defendants  sold  it  as  seed  of  that  variety,  flat  Dutch 
cabbage  seed  raised  by  Yan  Wycklen  on  Long  Island,  it 
amounted  to  a  warranty  that  it  was  not  only  seed  of  that  variety, 
but  that  it  had  been  raised  by  Yan  Wycklen  on  Long  Island 
(Allan  v.  Lake,  18  Ad.  &  El.  N.  S.  560,  565  ;  Blcikeman  v. 
Mackay,  1  Hilt.  267 ;  Bradford  v.  Mauley,  13  Mass.  145 ; 
Mason  v.  Chappell,  15  Gratt.  571 ;  Hawkins  v.  Pemberton,  51 
N.  Y.  198 ;  WolcoU  v.  Mount,  36  N.  J.  262). 

The  judge  drew  the  attention  of  the  jury  to  the  distinction 
raised  by  the  defendants,  that  if  the  article  furnished  was  pro- 
duced from  seed  which  originally  came  from  Yan  Wycklen,  it 
would  be  of  the  description  referred  to  in  the  sale.  That  if 
represented  to  have  been  raised  on  Long  Island,  the  representa- 
tion was  complied  with  by  supplying  seed  raised  in  Rhode 
Island  by  Mr.  Potter,  of  the  like  character  and  quality,  and 
added  that  he  did  not  regard  it  of  any  great  importance 
whether  the  seed  was  raised  on  Long  Island  or  not,  if  it  was 
the  character  of  seed  which  was  sold.  This  was  presenting  the 
question  in  the  most  favorable  point  of  view  for  the  defend- 
ants. It  was,  in  fact,  saying  that  they  might  find  that  though 
raised  in  Rhode  Island,  it  was  the  kind  of  seed  represented  as 
Yan  Wicklen's  flat  Dutch  cabbage  seed  raised  on  Long  Island  ; 
being  the  product  of  that  seed,  though  raised  in  another  place, 
which  was  going,  in  my  judgment,  beyond  what  the  evidence 
warranted.  He  afterwards,  however,  instructed  the  jury  that 
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if  the  defendants  represented  these  seeds  to  be  early  flat  Dutch 
cabbage  seeds  of  Yan  Wycklen's  own  growth,  that  then  there 
had  been  a  breach  of  the  warranty.  The  evidence  showed  that 
the  value  of  the  seed  was  owing  to  the  peculiarity  of  the  place  in 
which  it  was  grown  ;  a  fact  well  understood  by  the  plaintiff,  as 
well  as  by  Gleason,  who  had  charge  of  the  defendants'  seed  de- 
partment, and  who  made  the  representation.  He  informed  the 
plaintiff  that  the  defendants  had  discarded  all  late  varieties  of 
cabbage  seed,  and  were  running  wholly  on  flat  Dutch  ;  that  they 
were  selling  Yan  Wycklen's  flat  Dutch,  raised  at  New  Lots,  on 
Long  Island.  He  described  Yan  Wycklen's  farm  as  a  splendid 
locality  for  raising  cabbage  seed  ;  that  he  had  the  finest  place  in 
the  country  for  growing  seed  ;  being  isolated  from  neigh- 
bors, where  his  seed  would  not  be  intermixed  with  other 
seed.  It  appeared  from  Yan  Wycklin's  testimony  that  his 
farm,  in  consequence  of  its  being  in  meadows,  is  so  situated 
that  no  seeds  can  be  grown  within  a  quarter  of  a  mile  of  it ; 
a  feature  of  great  importance,  as  cabbage  seed  must  not  be  pro- 
duced near  other  plants  of  the  same  order,  as  turnips,  cauli- 
flower, broccoli,  &c.,  or  they  will  intermix,  through  their  flow- 
ers, and  produce  mongrel  varieties,  or  fail  to  head  as  cabbages 
at  all ;  which  is  well  known  (The  American  Cyc.  vol.  3,  p.  323, 
2  ed.)  and  is  shown  by  the  evidence  in  this  case.  Yan  Wycklen 
testified  that  the  blossoms  will  be  carried,  so  as  to  intermix  with 
each  other,  a  quarter  of  a  mile,  and  the  fact  therefore,  that  no 
other  plants  of  this  order  can  be  grown  within  a  quarter  of  a  mile 
•where  he  raises  these  superior  seeds,  ' '  supposed  to  be  the  best 
in  the  market,"  as  "  a  good  heading  variety,"  gives  them  an 
especial  quality  from  being  raised  by  him  in  that  particular  lo- 
cality, that  does  not  necessarily  attach  to  seeds  which  are  their 
product,  raised  in  other  localities,  and  that  may  be  exposed  to 
influences  which  the  plants  raised  upon  his  farm  are  not  sub- 
ject to. 

All  this  the  plaintiff  knew.  He  had  known  Yan  Wycklen's 
farm  for  years.  He  testified,  "  I  knew  his  locality  and  every 
inch  of  ground  where  his  neighbors  lived,"  and  that  the  merit 
and  value  of  these  seeds,  in  th3  estimation  of  Gleason  and  of  the 
plaintiff,  arose  from  the  peculiarity  of  the  place  where  the 
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plants  were  grown,  was  evident  from  Gleason's  dwelling  upon 
the  fact  that  it  was  isolated  from  neighbors,  where  the  seed 
would  not  be  intermixed  with  other  seed,  and  the  plaintiff  tell- 
ing Gleason  that  he  had  as  good  a  place  ;  that  his  nearest  neigh- 
bor was  a  half  a  mile  off,  &c.  The  cabbage  head  is  entirely 
the  result  of  cultivation,  for,  as  appears  from  the  work  already 
quoted,  the  original  plant  from  which  all  forms  of  the  cabbage 
spring,  grows  wild  on  the  rocky  shores  and  cliffs  of  England, 
with  no  appearance  of  a  head,  and  that  the  varieties  produced 
by  cultivation  are  perpetuated  only  where  care  is  taken  to  se- 
cure the  conditions  that  produced  them.  This  is  illustrated  by 
what  was  proved  in  the  present  case.  It  is  a  biennial  plant. 
When  the  seed  is  sown,  it  produces  the  first  season  the  full 
grown  cabbage,  and  the  next  season  the  pods  which  contain  the 
seed.  The  seeds  sold  to  the  plaintiff  were  raised  in  Rhode 
Island  by  Mr.  Potter  from  seeds,  according  to  Gleason's  testi- 
mony, which  Van  Wycklen  had  raised  at  his  farm  upon  Long 
Island.  When  planted  by  the  plaintiff,  vigorous  and  healthy 
plants  sprung  up,  but  not  one  headed  into  a  cabbage,  which,  if 
it  were  the  same  seed,  shows  that  in  the  intervening  planting 
something  had  occurred  which  had  changed  the  conditions  and 
led  to  the  production  of  a  different  form  of  the  plant.  This 
was  not  brought  about  by  anything  which  had  occurred  on  the 
plaintiff's  farm  ;  for  other  seed  planted  there  headed  into  cab- 
bage, whilst  this  particular  seed  did  not,  though  otherwise  the 
plants  grew  vigorously. 

It  is,  I  think,  obvious,  from  what  transpired  between 
Gleason  and  the  plaintiff,  that  what  the  former  undertook  to 
sell,  and  the  latter  supposed  he  was  buying,  when  he  sent  his 
order,  was  seed  of  Van  Wycklen's  own  raising,  and  not  a  pro- 
duct of  that  seed  raised  in  some  other  place.  Gleason  denied 
that  he  said  that  the  seed  was  of  Van  Wycklen's  raising,  but  he 
was  unable  to  recollect  what  occurred  in  the  conversation,  and 
we  must  assume  in  support  of  the  verdict,  that  the  jury  believed 
the  plaintiff,  and  that  there  was  such  a  warranty  was  the  con- 
clusion at  which  they  arrived.  If  there  was  any  doubt  respect- 
ing it,  it  was  a  question  exclusively  for  them  (Murray  v.  Smith, 
4  Daly,  279 ;  Chapman  v.  March,  19  Johns.  289 ;  Duffee  v. 
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Mason,  8  Cow.  26  ;  Whitney  v.  Sutton,  10  Wend.  412  ;  Haw- 
kins v.  Pemberton,  51  N.  Y.  202,  205  ;  Allan  v.  Lake,  18  A. 
&  El.  N.  S.  565,  566). 

The  question  of  a  warranty  is  not,  as  the  defendants  argue, 
limited  to  the  written  communications  ;  but  the  letters  or  orders 
are  to  be  taken  together  with  the  previous  conversation  that  led 
to  the  giving  of  the  orders. 

The  view  1  have  taken  of  the  case,  dispenses  with  the 
necessity  of  considering  many  of  the  points  argued  by  the 
defendants — such  as  the  defendants'  right  to  have  the  jury 
instructed  that  they  were  under  no  obligation  to  send  seed  of 
Van  Wycklen's  own  raising ;  but  that  seed  of  the  Yan  Wycklen 
variety,  whether  raised  by  him  or  not  was  all  that  was  required. 
It  only  remains  therefore  to  consider  some  of  the  exceptions 
taken  to  refusals  of  the  judge  to  charge,  to  parts  of  his  charge, 
and  the  rule  of  damages. 

The  judge  was  requested  by  the  plaintiff  to  charge,  that  if 
the  seeds  were  not  the  early  flat  Dutch  cabbage  seed  of  Van 
Wycklen's  own  growth,  the  plaintiff  was  entitled  to  recover, 
and  the  defendants'  request  was  that  there  could  be  no  recovery, 
unless  the  defendants  warranted  that  the  seeds  had  been  raised 
on  Van  Wycklen's  farm.  Both  of  these  requests  the  judge 
refused.  If  there  were  no  evidence  in  the  case  to  justify  a 
finding  that  they  were  warranted  to  have  been  raised  upon 
Van  Wycklen's  farm,  the  refusal  of  the  defendants'  request 
might  have  been  a  serious  one,  and  involved  the  necessity  of  a 
new  trial,  as  it  might  have  been  difficult  to  say  what  warranty 
they  found,  and  what  constituted  the  breach  of  it.  But  the 
evidence  on  this  point  was  abundant,  and  fully  comes  up  to  the 
defendants'  request,  in  support  of  the  verdict.  There  is,  more- 
over, a  further  answer  that  will  appear  in  the  consideration  of 
the  next  exception. 

The  defendant  excepted  to  so  much  of  the  judge's  charge  as 
stated  in  substance  that  the  request  of  an  article  of  a  particular 
kind,  or  a  particular  quality,  and  the  delivery  of  an  article 
under  such  request,  might  be  a  basis  for  the  finding  of  a 
representation  or  warranty  ;  or  where  the  goods  are  sold  as  of 
a  particular  kind,  or  to  be  used  for  a  particular  purpose,  a  jury 
VOL.  VI.— 25 
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will  be  justified  in  finding  that  they  were  warranted  fit  for  the 
purpose.  This  is  not  exactly  what  the  judge  charged.  What 
he  charged  was  this.  If  the  seed  was  sold  as  a  particular  article, 
known  in  the  market  by  a  particular  name,  the  law  implies  that 
it  is  of  that  character,  kind,  or  description ;  or  if  the  buyer 
declares  that  he  wants  an  article  for  a  particular  purpose, 
saying,  have  you  got  it,  and  will  yon  sell  it  to  me,  and  the 
vendor,  knowing  that  the  buyer  relies  upon  his  compliance  with 
the  request,  supplies  the  article,  the  law  implies  a  warranty 
that  the  thing  furnished  is  the  thing  requested ;  and  that  this 
is  the  law  is  well  settled  (Mason  v.  Cha/ppell,  15  Gratt.  572 ; 
Murray  v.  Smith,  4  Daly,  279 ;  Jones  v.  Bright,  5  Bing.  533  ; 
Hawkins  v.  Pemberton,  51  K.  Y.  198  ;  Bradford  v.  Manly, 
13  Mass.  138  ;  Hilliard  on  Sales,  353,  3d  ed. ;  Story  on  Sales, 
§  371). 

Apart  from  the  question  of  a  warranty  that  the  seed  was  of 
Yan  Wycklen's  own  raising,  the  written  order  was  for  Yan 
Wycklen's  flat  Dutch  cabbage  seed ;  and  the  seed  sold,  when 
planted,  produced  no  cabbage  at  all.  There  was  certainly  an 
implied  warranty  that  it  was  flat  Dutch  cabbage  seed,  for  it  was 
that  which  was  ordered.  It  was  an  article  well  known  in  the 
market,  and  was  in  foreign  catalogues.  The  judge,  in  view  of 
what  the  seed  sold  developed,  left  it  for  the  jury  to  consider,  as 
a  question  of  fact,  whether  it  was  early  flat  Dutch  cabbage  seed, 
or  even  cabbage  seed  at  all.  And  certainly  the  circumstance 
that  a  healthy,  vigorous  plant  sprung  up  from  it,  without  any 
cabbage  upon  it,  afforded  ground  for  a  doubt  upon  the  subject^ 
notwithstanding  the  defendant's  positive  evidence  of  where  the 
seed  originally  came  from.  All  that  Potter  knew  was  that 
Gleason  sent  him  cabbage  seed,  in  1869,  marked  simply  flat 
Dutch,  to  raise  seed  from  ;  which  was  all  the  knowledge  he  had 
respecting  its  character.  He  planted  it,  and  raised  thirty  pounds 
of  seed,  ten  of  which  he  sent  to  the  defendants,  and  did  not 
raise  any  more  of  it  after  1869.  Gleason  may  have  made  some 
mistake  in  the  seed  sent  to  Potter.  It  may  not,  in  fact,  have 
been  early  Dutch,  or  have  come  from  Yan  Wyeklen's  farm.  It 
may,  through  mistake,  have  been  some  other  seed;  though 
from  the  evidence,  the  probability  is  that  its  failure  arose  from 
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intermixture,  by  raising  it  in  too  close  proximity  with  other 
seed.  There  was,  at  all  events,  the  singular  fact  that  it  pro- 
duced no  cabbage  at  all,  though  carefully  sown,  in  a  very  favor- 
able season,  in  ground  well  prepared,  with  even  extra  pains, 
upon  a  farm  well  adapted  for  the  growth  of  that  variety ;  that 
it  was  attentively  looked  after,  and  produced  healthy,  strong, 
tine  plants,  but  with  no  cabbage.  The  evidence  was  that  the 
field  was  literally  covered  with  a  growth  of  leaves ;  that  it  grew 
to  a  great  height,  three  feet ;  and  what  the  plaintiff,  an  experi- 
enced cultivator  of  cabbage,  had  never  seen  it  before,  run  into 
seed  the  first  season  ;  18,750  plants  were  set  out,  all  of  which 
lived  and  grew  up  in  this  manner ;  whilst  upon  the  same  soil, 
and  in  the  same  field,  seed  of  another  variety  was  planted,  the 
plants  of  which  all  made  heads.  There  was  nothing  in  the  con- 
dition of  the  soil,  or  in  the  cultivation,  to  cause  this.  The 
plaintiff  had  never  known  an  instance  like  this,  where  the  whole 
crop  failed  to  produce  heads.  Nothing  had  been  neglected  in 
the  soil,  manure,  or  culture ;  and  other  cabbages  were  raised  in 
the  neighborhood  that  season,  but  none  grew  like  this.  Whether, 
therefore,  it  was  even  flat  Dutch  cabbage  seed  was  a  fair  ques- 
tion, upon  the  evidence,  for  the  jury,  especially  as  the  plaintiff 
testified  to  his  belief  that  it  was  not  even  cabbage  seed ;  and 
Van  Wycklen,  that  it  was  hard  to  say ;  and  if  it  was  not,  there 
was  a  breach  of  this  warranty,  in  that  the  article  sent  was  not 
the  particular  and  well  known  article  which  had  been  ordered. 
There  being,  then,  the  warranty  that  it  was  early  flat  Dutch, 
and  a  question  whether  there  was  or  was  not  a  breach  of  this 
warranty,  the  defendants'  request  above  referred  to  was  too 
broad  ; — that  the  plaintiff  could  not  recover  unless  there  was  a 
warranty  that  it  was  seed  which  had  been  raised  on  Yan  "Wyck- 
len's  farm. 

There  remain  the  exceptions  taken  to  other  refusals  to  re- 
quests to  charge.  I  will  pass  upon  them  separately  :  1st.  There 
was  evidence  from  which  the  jury  might  infer  bad  faith,  for 
the  defendants  knew  that  the  seeds  sent  were  not  raised  by  Yan 
Wycklen,  but  by  Potter.  2d.  There  was  evidence  from  which 
the  jury  might  find  that  the  defendants  did  represent  that  the 
seeds  were  raised  by  Yan  "Wycklen.  With  the  exception  of 
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the  requests  relating  to  the  rule  of  damages,  the  other  excep- 
tions have  also  been  substantially  passed  upon. 

The  10th,  llth,  12th,  13th,  and  14th,  relate  to  the  rule  of 
damages.  The  rule  laid  down  by  the  judge  was  a  correct  one, 
that  the  plaintiff  was  entitled  to  recover,  as  the  measure  of  his 
damages,  the  fair  value  of  the  crop  which  would,  under  ordinary 
circumstances,  have  been  raised  if  the  seed  had  been  what  it  was 
represented  to  be  ;  taking  into  consideration  all  the  hazards  aris- 
ing from  the  elements,  or  from  natural  causes,  which  might  have 
prevented  a  full  crop,  and  deducting  what  it  would  have  cost 
to  harvest  the  crop  and  prepare  it  for  market,  an  expense  which 
was  not  incurred,  as  the  entire  crop  failed  (Randall  v.  JRa-per, 
Ellis  B.  &  E.  Eep.  84;  Passinger  v.  Thorium,  34  K  Y.  634 ; 
Messmore  v.  N.  Y.  Shot  Co.  40  Id.  422 ;  MiUburn,  v.  Bdloni, 
39  Id.  53;  Parks  v.  Morris  Axe  Co.  54  Id.  586;  Reggio  v. 
Braggiotti,  1  Gush.  166  ;  Woolcott  v.  Mount,  36  K  J.  262). 

The  rule  laid  down  being  the  proper  one,  the  defendants 
were  not  entitled  to  the  instruction  asked  for  in  the  10th,  llth, 
12th  and  14th  requests  to  charge.  The  expense  of  raising  the 
crop  enters  into  and  forms  a  part  of  the  market  value  of  it. 
This  outlay  the  plaintiff  lost  from  the  failure  of  the  whole  crop. 
To  deduct  the  expense  of  raising  it  from  the  value,  therefore, 
would  be  to  deprive  the  plaintiff  of  what  he  actually  lost,  his 
own  labor,  the  labor  he  may  have  paid  for,  and  what  he  pur- 
chased and  used  for  the  purpose  of  cultivation.  Taking  the 
market  value  of  such  a  crop  as  would,  under  ordinary  circum- 
stances, have  been  raised  at  the  time,  comes  as  near  a  true 
measure  as  can  be  attained,  and  gives  the  plaintiff  what  it  may 
be  assumed  he  has  lost.  The  uncertainty  of  finding  a  market, 
the  liability  of  the  cabbages,  if  they  had  been  produced,  to  de- 
cay, and  the  time  the  plaintiff  might  have  lost  in  finding  a 
market  for  them  and  delivering  them,  were,  to  a  great  part, 
embraced  under  the  judge's  rule  that  the  harvesting  and  pre- 
paring the  crop  for  market  was  to  be  deducted  from  the  value, 
and  other  parts  embraced  conjectural  matters,  in  respect  to 
which  there  was  no  evidence.  If  the  14th  request  had  been 
separated,  some  parts  of  it  might  have  been  proper ;  but  the 
defendants  were  not  entitled  to  the  whole  of  it,  and  having 
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been  submitted  as  an  entire  proposition,  it  was  properly  refused. 
The  request  of  the  plaintiff,  which  the  judge  charged  and  to 
which  the  defendants  excepted,  was,  in  a  certain  aspect  of  the 
case,  abstractly  correct;  that,  if  the  jury  found  that  the 
seeds  were  not  in  good  condition  and  reasonably  suited  for  the 
planting  and  growth  of  cabbage,  the  plaintiff  was  entitled  to 
recover;  in  respect  to  which  it  will  be  sufficient  to  refer  to 
Gray  v.  Cox  (4  B.  &  C.  108)  ;  Jones  v.  Bright  (5  Bing.  533) ; 
Bluett  v.  Osborne  (1  Stark.  K  P.  384) ;  Brown  v.  Edginton  (2 
Man.  &  Gr.  279) ;  Shephard  v.  Pybus  (3  Id.  868) ;  Williamson 
v.  Allison  (2  East,  446) ;  Getty  v.  Roundtree  (2  Chand.  28) ; 
Lord  v.  Grow  (39  Penn.  88) ;  Wright  v.  Hart  (18  Wend.  454) ; 
Deming  v.  Foster  (42  N".  H.  165) ;  2  Kent's  Com.  pp.  478, 479, 
480,  4th  ed. ;  and  what  has  been  already  said  in  the  present 
case  upon  the  question,  arising  upon  the  evidence,  whether  the 
seed  sent  was  in  fact  cabbage  seed  at  all.  This  was  not  a  matter 
which  the  plaintiff  could  ascertain  by  inspection,  but  in  which 
he  had  to  rely  upon  the  seller  alone,  as  is  apparent  from  what 
has  been  stated  respecting  the  cabbage  plant,  and  from  the 
evidence  in  the  case.  Even  so  experienced  and  successful  a 
cultivator  as  Van  Wycklen,  after  remarking  that  the  plants 
which  came  up  were  not  cabbage,  declared,  as  before  stated, 
that  it  was  hard  to  say  if  they  came  from  cabbage  seed  ;  and 
Scofield,  who  was  familiar  with  the  raising  of  cabbages,  having 
raised  them  fifteen  years,  and  who  saw  the  plants  that  sprung 
up,  was  of  the  opinion  that  they  were  not  the  product  of  cab- 
bage seed.  The  rule  of  caveat  emptor  can  scarcely  be  said  to 
apply  in  the  sale  of  a  particular  article,  where  it  is  out  of  the 
power  of  the  buyer  to  ascertain  by  inspection  whether  it  is  or 
is  not  the  article  required,  and  where  he  must  of  necessity  rely 
upon  the  knowledge  and  representation  of  the  seller.  The 
cases  cited  hold  that  there  is  in  such  case  an  implied  warranty 
on  the  part  of  the  seller,  as  in  the  case  of  the  sale  of  "  blue 
vitriol,"  that  it  is  the  article  so  designated  and  known  ;  a  fact 
which  the  buyer  could  not  ascertain  by  any  practicable  examina- 
tion which  he  could  make  at  the  time  (Hawkins  v.  Pemoerton, 
51  K.  Y.  202).  "Where  an  article  is  sold  as  flat  Dutch  cabbage 
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seed,  there  would  seem  to  be  implied  a  warranty  at  least  that 
it  is  cabbage  seed — a  fact  which  it  is  not  practicable  for  the 
buyer  to  ascertain,  until  the  seed  is  sown  and  the  product  comes 
up — and  representing  it  as  cabbage  seed,  implies  that  it  is  reason- 
ably suited  for  the  planting  and  growth  of  cabbage,  in  a  case 
where  it  subsequently  turns  out  that  it  was  not  cabbage  seed  at 
all.  There  may  possibly  be  some  doubt  upon  this  point ;  a 
question  upon  the  cases,  whether  this  rule  as  to  the  suitableness 
of  the  thing  for  the  particular  purpose  for  which  it  is  bought  is 
sufficiently  well  established  by  authority  (Hilliard  on  Sales, 
p.  335,  3d  ed.) ;  whether  it  is  not  limited  to  cases  of  articles 
ordered  from  a  manufacturer,  or  to  provisions  sold  for  domestic 
use,  and  where  an  article  is  sold  as  of  a  particular  kind  or  de- 
scription ;  whether  there  is  any  rule  except  that  there  is  a  war- 
ranty that  it  is  that  article.  However  this  may  be,  I  do  not 
feel,  in  this  case,  where  the  seeds  proved  to  be  of  no  value  what- 
ever as  cabbage  seeds  of  any  kind,  that  it  is  sufficiently  clear 
that  the  judge  erred  in  what  he  said  as  to  their  being  reasonably 
suited  to  the  planting  and  growth  of  cabbage,  and  am  not,  there- 
fore, willing  to  hold  that  a  new  trial  must  be  granted  upon  that 
ground. 

The  judgment  should  be  affirmed. 

JOSEPH  F.  DALY  and  YAN  HOES  EN,  JJ.,  concurred. 
Judgment  affirmed. 
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CHAKLES  H.  DAVIS  et  al.  against  MYNDERT  VAN  BUREN, 
sole  executor  of  Jordan  Mott,  deceased. 

(Decided  April  3d,  1876.) 

The  obligation  of  the  sureties  on  an  undertaking  given  under  §  187  of  the  Code, 
upon  the  arrest  of  a  defendant,  being  joint  and  not  several,  the  estate  of  a 
surety  who  dies  cannot  be  held  on  it.* 

APPEAL  by  plaintiff  from  a  judgment  of  this  court  entered 
on  the  decision  of  Judge  ROBINSON  dismissing  the  complaint. 

The  action  was  brought  against  the  defendant  on  an  under- 
taking executed  by  his  testator  in  a  suit  by  these  plaintiffs 
against  one  J.  O.  Bixbee,  to  release  the  defendant  there  from 
the  custody  of  the  sheriff.  The  undertaking  was  as  follows  : 

[Title  of  the  suit.] 

The  above-named  defendant,  J.  Oscar  Bixbee,  having  been 
arrested  by  Matthew  T.  Brennan,  sheriff  of  the  city  and  county 
of  New  York,  upon  an  order  of  arrest,  granted  by  Hon.  H.  W. 
Robinson,  in  a  certain  action  commenced  in  the  above-named 
court,  by  the  above-named  plaintiffs,  against  the  above-named 
defendant. 

We,  J.  Oscar  Bixbee,  of  South  Norwalk,  in  the  State  of 
Connecticut,  by  occupation  speculator,  and  Benjamin  G.  Bloss, 
of  No.  116  West  49th  street,  in  the  city  of  New  York,  by  oc- 
cupation insurance,  and  Jordan  Mott,  of  foot  of  54th  street, 
Hudson  river,  in  the  city  of  New  York,  by  occupation  gentle- 
man, hereby  undertake,  in  the  sum  of  thirteen  thousand 
($13,000)  dollars,  that  the  above-named  defendant  arrested 
as  aforesaid,  shall  at  all  times  render  himself  amenable  to  the 
process  of  said  court,  during  the  pendency  of  this  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein. 

[Signatures  of  obligors.] 

*  By  §  812  of  the  new  Code  of  Procedure,  as  amended  in  1877,  the  undertak- 
ing given  by  the  defendant  to  procure  his  release  from  custody  when  taken  by  the 
sheriff  on  an  order  of  arrest  must  be  joint  and  several. 
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The  following  opinion  was  rendered  by  Judge  ROBINSON,  in 
which  all  the  facts  are  fully  stated : 

"  This  action  is  brought  upon  an  undertaking  in  the  sum  of 
$13,000,  executed  by  one  J.  Oscar  Bixbee,  said  Jordan  Mott 
(the  defendant's  testator),  and  Benjamin  G.  Bloss,  under  the 
provisions  of  section  187  of  the  Code,  in  an  action  commenced 
in  this  court,  by  these  plaintiffs,  against  said  Bixbee,  as  defend- 
ant, wherein  an  order  of  arrest  had  been  issued  against  said 
Bixbee,  to  the  sheriff  of  this  county,  under  the  provisions  of 
section  179  of  the  Code. 

"  The  obligation  in  which  they  thus  united  was  to  the  effect 
that  said  Bixby  should  at  all  times  render  himself  amenable  to 
the  process  of  the  court,  during  the  pendency  of  the  action,  and 
to  such  as  might  be  issued  to  enforce  the  judgment  therein. 
Plaintiffs  subsequently,  and  on  October  4,  1873,  recovered 
judgment  therein  for  $7,713  53,  and  after  a  return  of  an  ex- 
ecution issued  thereon,  against  the  property  of  the  defendant, 
Bixbee,  '  wholly  unsatisfied,'  and  also  one  against  his  person, 
'  not  found,'  the  judgment  debt  being  wholly  unpaid,  they,  in 
January,  1874,  commenced  an  action  against  Bloss  and  Mott, 
the  bail,  by  service  of  a  summons  upon  Bloss,  but  before  service 
on  Mott,  he  died.  "No  further  proceedings  were  had  in  that 
action,  as  Bloss  was  shortly  afterward  declared  a  bankrupt,  and 
lias,  since  the  commencement  of  this  action,  been  discharged  in 
bankruptcy  from  his  debts.  Subsequent  to  such  decree  in  bank- 
ruptcy, adjudging  Bloss  was  a  bankrupt,  this  action  was  com- 
menced against  the  defendant,  the  executor  of  said  Jordan  Mott. 

"  The  case  has  been  tried  before  me,  without  a  jury,  and 
upon  the  pleadings  and  proofs  the  question  presented  by  the 
counsel  for  the  respective  parties  is  as  to  the  liability  of  the  de- 
fendant, as  executor  of  Jordan  Mott,  one  of  the  bail,  after  his 
death,  and  the  insolvency  of  Bloss,  the  survivor,  upon  the  un- 
dertaking of  the  bail. 

"  Defendant  contends,  as  matter  of  lawr,  that  upon  the  death 
of  Jordan  Mott,  leaving  his  co-surety  Bloss  surviving,  his  estate 
was  discharged  from  all  liability  upon  the  undertaking.  That, 
being  only  joint  in  form,  it  was  also  so  in  legal  effect,  and 
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cannot  be  construed  by  any  legal  intendment  into  a  several  ob- 
ligation. 

"  That  the  instrument  was  joint  in  form  appears  from  the 
terms  of  the  undertaking,  no  words  expressing  a  several  obliga- 
tion being  used,  and  that  the  ordinary  undertakings  required  to 
be  executed  under  the  provisions  of  the  Code,  being  in  form 
joint,  are  equally  so  in  legal  force  and  effect,  has  been  repeatedly 
held  in  this  court,  and  was  so  decided  at  general  term  in  Ta/nnen- 
laum  v.  Cristalar  (5  Daly,  141).  It  is  also  so  held  in  Perry 
v.  Chester  (12  Abb.  Pr.  K  S.  131),  and  on  affirmance  of  that 
case  in  the  Court  of  Appeals  (53  N.  Y.  240). 

"  It  is  also  well  settled,  that  in  every  case  of  a  joint  surety- 
ship, if  one  of  the  sureties  dies  before  judgment  against  him, 
leaving  another  or  other  sureties  surviving  him,  his  estate  is 
discharged  from  liability  ( United  States  v.  Price,  9  How.  [U. 
S.]  90  ;  Pickersgill  v.  Lahens,  15  Wall.  140 ;  Getty  v.  Binsse, 
49  N.  Y.  388,  and  cases  cited). 

"  There  is  no  allegation  or  proof  that  Jordan  Mott  was  in  any 
manner  legally  or  equitably  bound  for  the  debt  prosecuted 
against  Bixbee,  or  any  consideration  advanced,  upon  which  a 
court  of  equity  might  reform  the  instrument,  and  extend  the 
liability  of  said  Mott,  under  the  undertaking  in  suit,  not  only  as 
a  joint,  but  also  as  a  several  obligation  for  the  debt,  as  has  been 
done  in  some  cases  (Rawstone  v.  Parr,  3  Russ.  539  ;  Jones  v. 
Beach,  2  De  Gex,  Macnaghten  &  Gordon,  886). 

*'  Plaintiffs  claim  that  the  obligation  of  bail  for  the  person, 
being  attended  by  a  delivery  of  the  person  of  the  debtor  to  their 
custody,  they  severally  assume  a  primary  and  not  collateral  lia- 
bility to  produce  him,  upon  the  issuing  of  an  execution  against 
his  person  ;  that  the  personal  representative  of  a  deceased  bail, 
although  other  joint  bail  survive,  continue  to  hold  such  custody 
and  to  be  liable  to  make  such  surrender ;  but  he  fails  to  produce 
an  authority  or  to  present  any  convincing  argument,  that  the 
liability  of  a  joint  surety  on  such  an  undertaking  is  in  any  re- 
spect different  from  its  precise  tenor  as  a  common-law  obliga- 
tion, or  from  that  of  any  other  joint  undertaking,  for  which 
provision  is  made  in  the  Code,  or  that  such  custodianship  of  the 
debtor  remains  after  the  death  of  one  surety  in  any  but  the 
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surviving  sureties  ;  and  the  cases  to  which  he  refers,  authorizing 
the  surrender  of  the  principal  by  the  personal  representative  of 
the  bail,  in  no  way  indicate  that  such  power  is  not  confined  to 
the  personal  representative  of  a  sole,  several  or  surviving  surety 
(Tidd's  Pr.  form  73 ;  14  Gratt.  [Va.]  318,  698). 

"  Regarding  the  undertaking  in  suit,  as  in  law,  the  joint  obli- 
gation of  those  executing  it,  and  subject  to  all  the  incidents  of 
such  an  instrument  at  common  law,  the  estate  of  Jordan  Mott 
was,  on  his  death,  upon  the  principles  above  stated,  released 
from  the  obligation  he  originally  incurred.  For  these  reasons 
judgment  must  be  rendered  for  the  defendant,  with  costs." 

From  the  judgment  entered  on  this  decision  the  plaintiffs 
appealed  to  the  court  at  general  term. 

Charles  W.  /Seymour,  for  appellants. 

I.  The  undertaking  of  bail  is  clearly  upon  a  new  considera- 
tion, and  its  parties  are  in  law  principal  debtors.     Bail  is  a 
unique  office  or  relation,  and  unlike  in  its  nature  that  of  a  party 
to  any  other  undertaking  prescribed  by  the  Code.      1.  Certain 
•classes  of  persons  capable  of  entering  into  other  contracts,  are  in- 
capacitated from  serving  as  bail  (15  Johns.  535  ;  4  Bosw.  632  ; 
attorneys'  partners  and  clerks,  2  B.  &  P.  504 ;    turnkeys  and 
jailors,  2  B.  &  P.  150 ;  persons  indemnified  by  defendant's  at- 
torneys, 1  Bing.  64).     2.  The  powers  and  authority  given  bail 
are  exceptional.     They  keep  the  person  bailed  in  their  custody, 
•or  can  take  his  body  even  on  Sunday ;  can  break  the  door  to 
reachhim,  and  can  take  him  in  another  State.     They  can  dele- 
gate their  rights  to  another  (Nicolls  v.  Ingersoll,  7  Johns.  145  ; 
Boardman  v.  Fowler,  Col.  &  Cai.  Cas.  Ill ;  s.  c.  1  Johns.  413). 
The  executor  or  administrator  of  bail  has  all  the  rights  of  sur- 
render possessed  by  the  bail  while  living  (Crocker  on  Sheriffs, 
§  137).      3.  The  death  or  imprisonment  of  the  person  bailed 
frees  them  from  all  liability,  while  they  can  at  any  time  rid 
themselves  of  responsibility  if  so  inclined.      The  rules  of  con- 
struction applied  by  the  courts  to  other  undertakings,  therefore, 
jdo  not  apply,  as  of  course,  to  the  undertaking  of  bail. 

II.  The  bail  of  the  Code  is  the  special  bail  of  the  former 
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practice  (Steward  v.  Howard,  15  Barb.  26).  The  courts  apply 
all  the  rules  of  limitation,  qualification,  &c.,  of  the  old  practice, 
to  the  bail  under  the  Code,  showing  thus  that  they  recognize 
the  identity.  Special  bail  were  held  severally  liable,  whether 
the  bail  piece  contained  words  of  severalty  or  not.  "  The  cred- 
itor may  proceed  against  both,  or  one "  (Steward  v.  Patten,  1 
Hall,  40 ;  Petersdorff  on  Bail,  10  Law  Library,  *223  ;  Kibbe  v. 
Ballard,  Coleman  &  Caines'  Cases,  56  ;  1  Tidd's  Practice,  282, 
8th  ed.  1824 ;  Howard  v.  Bradberry,  3  Dowl.  92  ;  3  Chitty's 
Practice,  365 ;  In  re  Taylor,  7  Howard  Pr.  212). 

III.  This  is  not  an  undertaking  by  mere  sureties,  and  should 
not  be  so  construed.  1.  The  very  name  given  to  the  offiee,  im- 
plies that  it  is  more  than  that  of  a  mere  surety.  "  Bail,"  says 
Lord  Coke,  "  is  derived  from  the  French  name  '  Bail,'  a  keeper 
or  jailor  "  (4  Inst.  178).  "  A  man  bailed,  is  where  any  one  ar- 
rested or  in  prison  is  delivered  to  others  as  his  bail,  who  ought 
to  keep  him  to  be  ready  to  appear  at  the  time  assigned  "  (Co- 
inyn  Dig.  tit.  "  Bail,"  A).  The  releasing  of  prisoners  on  mere 
security  was  once  allowed,  the  prisoner  giving  "  sureties  ; "  this 
was  not  called  bail,  but  main/prize,  and  has  been  long  abolished 
(Wood's  Inst.  610).  The  verb  used  in  law  to  denote  the  act  of 
bail,  in  fulfilling  the  terms  of  their  undertaking,  is  suggestive. 
They  "  surrender  "  the  debtor.  The  prisoner,  from  the  custody 
of  the  sheriff,  is  transferred  to  that  of  his  bail,  who  hold  him 
thenceforth,  as  the  law  expresses  it,  "  on  a  string."  They  un- 
dertake to  keep  him  safely,  and  produce  him  promptly,  or  pay 
the  penalty  (see  Appleby  v.  Robinson,  44  Barb.  316).  2.  The 
undertaking  is  an  original,  not  a  collateral  contract,  and  its 
parties  must  therefore  be  deemed  principals  (Chitty  on  Con- 
tracts, 450-452,  9th  Am.  ed.).  The  release  of  the  defendant 
from  the  custody  of  the  sheriff,  and  the  delivery  of  him  to  the 
bail,  is  the  consideration — a  new  consideration,  arising  at  the 
time  of  making,  and  out  of  the  contract,  and  by  the  bail  them- 
selves. "  Although  the  debt  of  another  form  the  subject-mat- 
ter of  defendant's  undertaking,  still  if  he  promised  to  pay  the 
debt  on  some  new  consideration  raised  by  himself,"  then  the 
promise  is  original  (Chitty  on  Cont.  452 ;  Slingerland  v.  Morse, 
7  Johns.  463 ;  SMton  v.  Brewster,  8  Johns.  376  ;  Gold  v.  Phil- 
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lips,  10  Johns.  412 ;  JRogers  v.  Newland,  13  "Wend.  114 ;  Far- 
lee  v.  Cleaveland,  4  Co  wen,  439).  3.  The  law  recognizes  this 
distinction,  in  the  plenary  power  given  to  bail.  They  are  to 
produce  the  debtor  at  the  call  of  the  court,  and  for  that  reason 
they  have  the  power  given  them  to  do  so.  Not  only  can  they 
do  this  in  response  to  final  process,  but  at  any  time,  in  any 
stage  of  the  action,  they  can  surrender,  satisfy  the  requirements 
of  their  contract,  and  discharge  themselves  from  liability.  Had 
"  sureties  "  possessed  such  powers — been  made  the  custodians 
of  the  security  of  the  creditor,  with  right  to  give  it  up  at  any 
moment  and  free  themselves — having  their  remedy  thus  in  their 
own  hands,  they  would  never  have  become  the  "  favorites  of  the 
courts  of  equity."  "  Bail "  are  distinguished  from  "  sureties," 
by  the  legislature  of  both  Great  Britain  and  our  own.  country 
(49  George  III,  chap.  121;  1  Tidd's  Pr.  3d  Am.  ed.  209). 
See  also  Code  of  Procedure,  wherein  the  word  "  surety "  is 
used  in  connection  with  every  undertaking  prescribed  by  it,  ex- 
cept the  undertaking  of  bail. 

IV.  If  the  undertaking  is  not  a  joint  contract  of  mere  sure- 
ties, plaintiffs  should  recover  (Ex  parte  Kendall ,  17  Vesey,  514, 
525  ;  Redfield  on  Law  of  Wills,  Part  II,  p.  277 ;  Lawrence  v. 
Trustees,  2  Denio,  577 ;  Butts  v.  Genung,  5  Paige,  254 ;  Par- 
ker v.  Jackson,  16  Barb.  33 ;  De  Agreda  v.  Mantel,  1  Abb.  Pr. 
130). 

Henry  E.  Knox,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — There  is  undoubtedly  a 
difference  between  an  undertaking  given  to  discharge  from  an 
arrest  and  one  given  upon  an  appeal  from  a  judgment.  One  is 
a  substitute  for  the  former  bail  to  the  sheriff  and  special  bail 
(In  re  Taylor,  7  How.  Pr.  212 ;  Steward  v.  Howard,  15  Barb. 
26),  and  the  other  is  the  substitute  for  the  former  bail  in  error 
(Graham's  Pr.  948 ;  2  Dunlap  Pr.  1138  ;  2  Rev.  Stat.  595,  §§  25 
to  35),  and  there  were  many  things  which  were  applicable  to  the 
former,  that  did  not  apply  to  the  latter  ;  such  as  the  right  of 
special  bail  to  discharge  themselves  by  surrendering  their  prin- 
cipal, or  the  right  of  one  alone  to  do  so,  although  the  other  was 
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fixed,  having  been  separately  sued ;  the  suit  against  whom  went 
on  even  after  the  principal  was  in  custody,  upon  a  surrender  by 
the  one  who  had  not  been  sued  (Bollard  v.  J&bbe,  Col.  &  C. 
Cases,  56),  and  there  were  other  distinctions.  But  these  dis- 
tinctions in  no  way  affect  the  liability  of  a  party  upon  a  joint 
obligation  or  undertaking,  and  what  was  decided  by  this  court 
in  Tannenbaum  v.  Cristalar  (5  Daly,  141),  and  by  the  Court  of 
Appeals  in  the  recent  case  of  Wood  v.  fisk,  which  were  under- 
takings upon  appeal,  apply  equally  to  an  undertaking  upon  an 
arrest,  where  it  is  joint  and  not  several. 

The  appellant  states  in  his  points,  that  special  bail  were  held 
severally  liable,  whether  the  bail  piece  contained  words  of  sev- 
eralty  or  not.  He  refers  to  no  case  for  such  a  proposition,  and 
would  find  none,  for  special  bail  were  severally  and  jointly  lia- 
ble from  the  nature  of  their  undertaking  by  the  common  law, 
which  was  very  different  from  a  bond  or  from  an  undertaking 
under  the  Code.  Special  bail,  or  more  properly  bail  to  the  ac- 
tion, or  bail  alone,  was  put  in  by  a  bail  piece,  signed  by  the  bail, 
which  was  entitled  in  the  court  and  of  the  term,  which  simply 
declared  that  A.  B.  was  delivered  to  bail,  on  the  taking  of  his 
body  to  C.  D.  and  E.  F.,  at  the  suit  of  G.  H.,  in  a  plea  of  tres- 
pass, &c.  The  bail  then  went  before  the  judge,  who  said  to 
them  orally,  you  jointly  and  severally  undertake  that  if  A.  B. 
shall  be  condemned  in  this  action,  he  will  pay  the  costs  and  the 
amount  adjudged  against  him,  or  render  himself  into  custody. 
Are  you  content  ?  and  upon  their  expressing  their  acquiescence, 
the  bail  piece  was  filed  and  an  entry  made  of  the  recognizance 
(Caines'  Pr.  6.0,  61;  .1  Dunlap  Pr.  174;  1  Tidd,  250;  2  Id. 
1083,  9th  Lond.  ed. ;  Petersdorf  on  Bail,  289,  290).  The  effect 
of  this  procedure  in  all  cases,  was  that  of  a  joint  and  several  un- 
dertaking, without  anything  appearing  to  that  effect  upon  the 
bail  piece,  and  an  action  upon  this  recognizance  might  always 
be  brought  against  the  bail  jointly  or  separately  (Steward  v. 
Patten,  1  Hall,  40 ;  J3allard  v.  Kibbe,  supra}. 

The  Code  simply  provides  that  the  defendant  when  arrested, 
may  give  bail  by  causing  a  written  undertaking  to  be  executed 
by  two  or  more  sufficient  bail.  As  I  said  before,  this  was  meant 
to  be  a  substitute,  both  for  bail  to  the  sheriff  and  bail  to  the  ac- 
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tion,  and  by  analogy  to  the  former  practice,  the  undertaking 
should  have  been  joint  and  several.  But  it  was  not.  It  was  au 
undertaking  by  which  the  bail  only  bound  themselves  jointly, 
and  this  being  the  case  I  do  not  see  upon  what  authority,  or  by 
what  construction,  we  can  hold  that  they  bound  themselves  sev- 
erally as  well  as  jointly.  In  Sheppard's  Touchstone  (p.  3T5), 
after  the  remark  that  the  condition  of  an  obligation  is  always 
taken  most  in  the  advantage  of  the  obligor  and  against  the 
obligee,  it  is  said,  "  If  two,  three  or  more  bind  themselves  in  an 
obligation  thus,  obligamus  nos,  and  say  no  more,  the  obligation 
is  and  shall  be  taken  to  be  joint  only  and  not  several."  Such  is 
the  case  here.  The  language  of  the  undertaking  is  JF<?,  J.  Oscar 
Bixbee,  Benj.  G.  Bloss  and  Jordan  Mott,  hereby  undertake, 
&c.,  which  is  a  joint  and  not  a  several  undertaking  by  any  one 
of  them. 

It  is  conceded  that  if  the  obligors  were  not  severally  as  well 
as  jointly  bound,  that  this  action  could  not  be  maintained 
against  the  executor  of  Jordan  Mott.  It  is  therefore  unneces- 
sary to  consider  the  question,  and  the  judgment  should  be  af- 
firmed. 

JOSEPH  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed.* 


WILLIAM  R.  CLAKKSON  et  al.  against  GEORGE  M.  MITTNACHT. 

(Decided  April  3d,  1876.) 

Under  the  provisions  of  the  act  of  1862  (L.  1862,  ch.  484),  in  regard  to  the  Dis- 
trict Courts  in  the  city  of  New  York,  providing  that  no  person  having  a  place 
of  business  in  that  city  shall  be  deemed  a  non-resident  of  it,  non-residents 
having  a  place  of  business  in  the  city  are  to  be  deeme'd,  for  purposes  of  suing  in 
the  District  Courts,  residents  of  the  district  in  which  their  place  of  business  is 
situated. 

*  The  judgment  here  was  affirmed  by  the  Court  of  Appeals,  on  Feb.  22,  1878. 
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Where,  therefore,  the  plaintiffs  were  partners,  haying  a  place  of  business  in  the 
first  district,  and  two  of  them  were  non-residents,  and  one  was  a  resident  of 
the  serenth  district,  and  the  defendant  was  a  resident  of  the  ninth  district : 
Held,  that  the  suit  was  properly  brought  by  long  summons  in  the  first  district, 
under  §  4  of  the  District  Court  act  of  1857  (L.  185*7,  ch.  344),  providing  that 
the  action  may  be  brought  in  the  district  in  which  one  of  the  plaintiffs  resides. 

APPEAL  by  defendant  from  a  judgment  of  the  First  District 
Court  in  the  city  of  New  York,  against  him  for  $45  36,  besides 
costs. 

The  facts  are  fully  stated  in  the  opinion. 

Christian  G.  Morits,  for  appellant. 
Coffin  &  Kimball,  for  respondents. 

JOSEPH  F.  DALY,  J. — The  action  was  commenced  by  long 
summons.  The  plaintiffs  are  copartners,  and  have  a  place  of 
business  at  No.  27  Pearl  street,  in  the  city  of  New  York  (first 
judicial  district  of  the  city  of  New  York).  Two  of  the  plaint- 
iffs, Clarkson  and  Warren,  reside  out  of  the  city,  and  the  other, 
Stratton,  resides  in  53d  street  (seventh  judicial  district).  De- 
fendant resides  in  Harlem  (ninth  judicial  district).  This  action 
was  commenced  in  the  District  Court  for  the  first  judicial  district, 
upon  the  theory  that  the  two  plaintiffs,  Clarkson  and  Warren, 
living  out  of  the  city,  but  having  a  place  of  business  in  the  first 
"judicial  district,  are  residents  of  that  district  within  the  District 
Court  act  of  1857,  as  amended  in  1862  (Laws  of  1857,  ch.  344r 
section  4.;  Laws  of  1862,  ch.  484,  amending  section  4  of  last 
named  act). 

Section  4  of  the  District  Court  act  of  1857,  provides  that 
the  action  may  be  brought  in  the  district  in  which  one  of  the 
plaintiffs  resides.  The  same  section,  as  amended  by  the  act  of 
1862,  declares  that  no  person  who  shall  have  a  place  of  business 
in  said  city  shall  be  deemed  a  non-resident  under  the  provisions 
of  that  act. 

Section  4  is  entitled :  "  In  what  district  action  to  be 
brought,"  and  all  the  provisions  of  the  section  must  be  read 
as  referring  to  the  subject  of  bringing  the  suit  in  the  proper 
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district,  as  well  as  to  other  provisions  of  the  act.  The  plain  in- 
tent of  the  amendment  of  1862,  was  to  place  non-residents  doing 
business  within  the  city  on  the  same  footing  as  residents,  in  all 
matters  relating  to  the  jurisdiction  of  the  court  over  actions  by 
or  against  them.  If  they  are  to  be  deemed  residents  of  the  city, 
it  is  with  reference  to  their  locale  therein  to  determine  the  ju- 
risdiction of  the  local  court,  since  it  is  in  the  section  relating  to 
particular  jurisdictions  that  they  are  classed  as  residents  of  the 
city  ;  but  the  only  circumstance  to  fix  the  particular  jurisdiction 
is  the  place  of  business,  and  that  must  be  deemed  their  locality 
or  place  of  residence,  since  they  are  declared  to  be  residents. 

If  these  views  be  correct,  the  action  was  properly  brought 
by  the  plaintiffs'  firm  in  the  first  district,  where  their  place  of 
business  was  situated,  although  two  of  the  firm  were  not  resi- 
dents of  the  city  in  fact,  and  one  of  them  was  an  actual  resident 
of  another  district.  The  judgment  should  be  affirmed,  with 
costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed.* 

*  A  motion  for  leave  to  go  to  the  Court  of  Appeals,  was  subsequently  made  at 
.a  general  term  held  by  CHARLES  P.  DALY,  Ch.  J.,  ROBINSON  and  VAN  BRUXT,  JJ., 
and  the  motion  denied,  with  costs;  VAN  BRUNT,  J.,  delivering  the  opinion,  and  all 
the  judges  concurring. 
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JAMES  W.  SMITH  against  THE  MAYOR,  ALDERMKN  AND 
COMMONALTY  OF  THE  CITY  OF  NEW  YOKE. 

(Decided  April  3d,  1876.) 

The  right  to  collect  wharfage  from  a  pier  in  the  city  of  New  York,  is  a  mere  in- 
corporeal right,  and  not  subject  to  taxation. 

An  assessment  of  a  tax  on  the  "  southerly  half  of  pier  foot  of  Stanton  street,"  in 
the  city  of  New  York,  shows  on  its  face  that  it  is  a  tax  which  the  commission- 
ers had  no  power  to  levy,  and  it  needs  no  extrinsic  evidence  to  show  its  inva- 
lidity. It  is  not  such  a  cloud  on  title  that  an  action  in  equity  will  lie  for  its 
removal. 

APPEAL  by  defendant  from  an  order  made  at  special  term 
by  Judge  JOSEPH  F.  DALY,  overruling  a  demurrer,  and  from 
the  judgment  entered  thereon.  The  action  was  brought  to 
have  declared  void  a  tax  assessed  on  the  plaintiff 's  property. 
The  facts  are  fully  stated  in  the  opinion. 

David  J.  Dean,  for  appellant. 
E.  0.  Andrews,  for  respondent. 

VAN  BKUNT,  J. — In  1852  the  defendants  granted  to  Wil- 
liam and  Milton  G.  Smith  certain  lands  under  water,  including 
the  southerly  half  of  Stanton  street,  with  an  obligation  on  the 
part  of  the  Smiths  to  build  certain  streets,  including  the  south- 
erly half  of  Stanton  street,  and  to  keep  such  streets  forever  in 
repair  at  the  cost  of  said  Smiths ;  and  said  Smiths  were  to  build 
certain  piers  or  wharfs  opposite  the  land  so  granted,  including 
one  at  the  foot  of  the  southerly  half  of  Stanton  street,  at  their 
own  cost,  which  wharfs  or  piers  said  Smiths  were  forever  there- 
after to  keep  in  repair ;  and  said  streets  and  wharfs  or  piers 
were  forever  to  be  public  streets  and  wharfs  or  piers ;  and  said 
Smiths  were  granted  a  perpetual  right  to  all  wharfage,  cranage, 
benefits  and  advantages  growing  or  arising  from  such  wharfs  or 
piers.  In  May,  185T,  Milton  (r.  Smith  conveyed  his  interest  in 
said  premises  to  William  Smith.  In  1864  Smith  built  a  pier  at 
VOL.  VI.— 26 
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the  foot  of  the  southerly  half  of  Stanton  street,  and  since  its 
erection  said  pier  has  always  been  used  and  occupied  as  pro- 
vided by  said  grant.  By  a  series  of  mesne  conveyances  said 
property  in  1866  came  into  the  possession  of  the  plaintiff.  In 
1864  and  1865  said  property  was  taxed,  and  was  assessed  to 
William  Smith  as  owner  or  occupant,  and  was  described  in  the 
assessment  roll  as  "one  half  of  pier  between  Stanton  and  Riv- 
ington  streets." 

In  1866  to  1872,  inclusive,  said  property  was  taxed  and  was 
assessed  'to  William  Smith  as  owner  or  occupant,  and  was  de- 
scribed as  "  southerly  half  of  pier  foot  of  Stanton  street." 

The  defendants  demurred  to  the  complaint  for  not  contain- 
ing facts  sufficient  to  constitute  a  cause  of  action,  and  because 
the  court  had  no  jurisdiction  of  the  subject-matter.  The  de- 
murrer was  overruled  and  leave  given  to  answer. 

No  answer  having  been  served,  judgment  was  rendered  for 
the  plaintiff,  declaring  the  taxes  void,  and  enjoining  the  collec- 
tion thereof,  by  sale  or  otherwise.  Defendants  appeal  from  the 
order  overruling  the  demurrer  and  from  the  judgment. 

The  only  question  necessary  to  be  determined  upon  this 
appeal  is,  does  the  tax  levied  upon  the  "  southerly  half  of  pier 
foot  of  Stanton  street"  create  a  cloud  upon  the  title  of  the 
plaintiff  to  that  pier  ? 

It  is  to  be  observed  that  the  only  property  which  the  plaintiff 
has  in  this  pier  is  the  right  to  collect  the  wharfage  therefrom, 
and  that  the  title  to  the  land  upon  which  the  pier  is  built  re- 
mains in  the  corporation  of  the  city  of  New  York.  The  rule 
as  laid  down  by  the  Court  of  Appeals  in  the  case  of  Marsh  v. 
City  of  Brooklyn  (59  N.  Y,  283),  governing  this  class  of  actions 
is  this :  "  When  the  claim  or  lien  purports  to  affect  real  estate, 
and  appears  on  its  face  to  be  valid ;  when  the  defect  in  it  can 
be  made  to  appear  only  by  extrinsic  evidence  which  will  not 
necessarily  appear  in  proceedings  by  the  claimant  thereof  to 
enforce  the  lien,  there  is  a  case  presented  for  invoking  the  aid 
of  a  court  of  equity  to  remove  the  lien  which  is  a  cloud  upon 
the  title."  That  is,  unless  extrinsic  evidence  be  necessary  to 
show  the  invalidity  of  the  lien,  the  action  will  not  lie.  There- 
fore if  it  appears  upon  the  face  of  the  proceedings  levying  this 
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tax  that  the  commissioners  had  no  power  to  levy  the  same,  this 
action  cannot  be  maintained,  as  no  cloud  exists. 

The  section  of  the  statutes  defining  property  liable  to  taxa- 
tion is  as  follows: 

Section  I.  (Yol.  1,  Rev.  Stat.  p.  387).  "  All  lands  and  all 
personal  estate  within  this  State,  whether  owned  by  individuals 
or  by  corporations,  shall  be  liable  to  taxation,  subject  to  the 
exemptions  hereinafter  specified." 

Section  II.  "The  term  'land'  as  used  in  this  chapter  shall 
be  construed  to  include  the  land  itself,  all  buildings  and  other 
articles  erected  upon  or  affixed  to  the  same,  *  *  *  *  and  the 
terms  '  real  estate '  and  '  real  property,'  whenever  they  occur  in 
this  chapter,  shall  be  construed  as  having  the  same  meaning  as 
the  '  land '  thus  defined. 

Section  III.  "  The  terms  '  personal  estate '  and  '  personal 
property,'  whenever  they  occur  in  this  chapter,  shall  be  con- 
strued to  include  all  household  furniture,  moneys,  goods,  chat- 
tels, &c." 

It  is  clear  that  the  "  southerly  half  of  pier  foot  of  Stanton 
street "  is  neither  "  land  "  nor  "  personal  property,"  and  cannot 
be  taxed.  It  is  an  incorporeal  hereditament,  neither  real  or 
personal  property,  and  the  owner  is  not  taxable  for  it  (Boreel 
v.  The  Mayor,  &c.  2  Sandf.  552). 

The  assessors  have  no  power  under  the  Revised  Statutes  to 
assess  any  building  or  erection  independent  of  the  land  upon 
which  it  is  situated,  as  their  power  is  restricted  to  assessing  the 
"land,"  and  with  the  "land"  is  included  all  erections  thereon. 

The  "  land  "  is  the  thing  assessed,  and  the  buildings  upon  it 
are  included  with  it ;  but  no  power  is  given  by  the  statute  to 
assess  any  erection  independent  of  the  land. 

In  the  case  at  bar  no  attempt  has  been  made  by  assessors  to 
assess  the  land  upon  which  the  pier  has  been  erected  ;  but  the 
pier  itself  is  assessed,  which  they  had  no  power  to  do.  This 
defect  appears  upon  the  face  of  the  assessment  roll,  and  the  tax 
therefore  is  no  cloud  upon  title. 

The  order  overruling  the  demurrer,  and  the  judgment  en- 
tered thereon,  must  be  reversed,  with  costs  to  the  defendant. 

YAN  HOESEN,  J.,  concurred. 
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CHARLES  P.  DALY,  Chief  Justice. — I  concur  with  Judge 
VAN  BRUNT.  The  plaintiff,  in  his  additional  point,  says  that 
the  property  was  assessed  as  so  much  land.  The  statement  in 
the  complaint  is,  that  it  was  assessed  as  "  one-half  of  pier  be- 
tween Stanton  and  Rivington  streets,"  which  is  not  on  the  face 
<»f  the  proceedings,  an  assessment  on  the  land  or  real  estate,  but 
upon  an  incorporeal  hereditament,  for  which  there  was  no 
authority. 

Judgment  reversed. 


CATHARINE  JOSUEZ  against  DANIEL  A.  MURPHY. 

(Decided  April  3d,  1876.) 

Leave  to  go  to  the  Court  of  Appeals  will  not  be  granted,  even  where  there  is  a 
diversity  of  opinion  and  practice  upon  certain  points  raised  upon  the  appeal,  if 
the  decision  of  those  points  was  not  necessary  to  its  determination  (although 
passed  upon  by  the  court),  and  the  decision  was  placed  upon  a  ground  that 
had  been  passed  upon  by  the  Court  of  Appeals  in  a  reported  and  well  known 


MOTION  for  leave  to  go  to  the  Court  of  Appeals. 

The  decision  of  this  court,  which  it  was  desired  to  review 
in  the  Court  of  Appeals,  is  reported  ante,  p.  324,  where  the 
facts  of  the  case  are  stated. 

Edward  P.  Wilder,  for  the  motion. 
Samuel  G.  Courtney,  opposed. 

VAN  HOESEN,  J. — The  appellant  founds  her  application  for 
leave  to  go  to  the  Court  of  Appeals  upon  the  ground  that  there 
exists  a  diversity  of  opinion  and  practice  as  to  the  proper  form 
of  the  order  of  arrest  provided  for  by  subd.  3  of  sec.  179  of  the 
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Code — the  Supreme  Court  having  held  that  an  order  of  arrest 
in  the  ordinary  form  should  be  issued,  whilst  the  Superior 
Court  has  decided  that  the  order  should  be  special,  and  should 
direct  the  sheriff  to  exact  from  the  defendant  an  undertaking 
conformable  to  sec.  211  of  the  Code.  A  sufficient  answer  to  the 
application  is  found  in  the  fact  that  neither  in  this  court,  nor  in 
the  court  below,  did  the  case  turn  upon  the  form  of  the  order 
of  arrest.  To  be  sure,  Judge  ROBINSON,  who  delivered  the 
opinion  of  this  court,  approved  the  form  of  the  order  of  arrest 
which  has  been  sanctioned  by  the  Superior  Court ;  but  the  decis- 
ion of  the  case  was  put  upon  the  same  ground  on  which  the  judge 
at  the  trial  dismissed  the  complaint — the  failure  of  the  plaintiff 
to  prove  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  showed,  upon  its  face,  that  the  affidavit  upon 
which  the  order  of  arrest  was  obtained  was  fatally  defective,  it 
not  containing  any  allegation  that  the  property  in  controversy 
had  been  removed  with  intent  to  deprive  the  plaintiff  of  the 
benefit  of  it,  or  with  intent  to  prevent  the  city  marshal  from 
finding  or  taking  it.  Upon  the  authority  of  Hullymore  v. 
Cooper  (46  N.  Y.  236),  the  court  decided  that  the  marshal  was 
not  bound  to  execute  the  order  of  arrest,  nor  liable  to  the 
plaintiff  for  any  neglect  or  omission  in  the  attempt  to  exe- 
cute it. 

The  appellant  does  not  question  the  correctness  of  that  de- 
cision. If  it  be  conceded  that  the  marshal  was  under  no  obli- 
gation to  execute  the  order  of  arrest,  the  form  of  that  process 
is  a  matter  of  no  importance. 

The  application  should  be  denied. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Application  denied. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YOKE  against  LAWRENCE 
CART,  Principal,  and  SILAS  "W.  MARSTERS,  Surety. 

(Decided  April  3d,  1876.) 

Where  an  application  is  made  to  discharge  a  judgment  entered  on  a  forfeited  re- 
cognizance, on  the  ground  that  after  the  forfeiture  of  the  recognizance  the  pris- 
oner had  been  surrendered  by  his  surety  and  a  nolle  prosequi  entered,  it  should 
be  conclusively  shown  that  the  failure  to  try  the  prisoner  was  not  caused  by 
the  absence  of  witnesses,  or  by  reason  of  any  circumstance  traceable  to  the  lapse 
of  time  between  the  date  of  the  forfeiture  of  the  recognizance  and  the  date  of 
the  surrender  of  the  prisoner. 

Where  this  is  attempted  to  be  shown,  it  should  be  made  to  appear  to  the  court 
that  the  prosecutor,  or  the  witnesses  for  the  people,  had  notice  of  the  subsequent 
arraignment  and  proceedings  in  court,  when  the  nolle  prosequi  was  entered.  A 
copy  of  the  evidence  upon  which  the  indictment  was  found,  should  be  produced 
to  the  court,  and  the  principal  witness  or  witnesses  for  the  people,  or  the  com- 
plainant at  least,  should  be  examined  as  to  whether  they  or  he  were  subpoenaed 
to  appear  in  court  when  the  prisoner  was  arraigned. 

Where  no  indictment  was  found  against  the  prisoner  at  the  term  of  court  at  which 
the  recognizance  bound  him  to  appear,  nor  until  the  third  term  of  court  after 
the  recognizance  was  taken,  and  the  prisoner  and  his  bail  had  no  knowledge  of 
the  finding  of  the  indictment  until  after  the  recognizance  had  been  forfeited, 
and  immediately  thereafter  the  prisoner  was  produced  and  surrendered  by  his 
bail,  and  owing  to  the  weakness  of  the  case  against  him  the  district  attorney 
entered  a  nolle  prosequi  in  his  case,  and  it  appeared  that  the  people  were  in  as 
good  a  position  to  prosecute  when  the  prisoner  was  subsequently  arraigned,  as 
at  first:  Held,  that  a  proper  case  was  made  out  for  discharging  the  judgment 
entered  on  the  forfeited  recognizance. 

APPLICATION  to  discharge  a  judgment  entered  on  a  forfeited 
recognizance. 

The  first  application  was  denied,  and  the  following  opinion 
delivered  on  November  5th,  1875. 

JOSEPH  F.  DALY,  J. — The  recognizance  was  forfeited  on 
May  19,  1874 ;  the  prisoner  was  surrendered  by  his  surety  Sep- 
tember 30,  1875  ;  a  nolle  prosequi  was  entered  on  October  4, 
1875.  It  should  be  conclusively  shown  that  the  failure  to  try 
the  prisoner  was  not  caused  by  the  absence  of  witnesses,  or  by 
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reason  of  any  circumstance  traceable  to  the  lapse  of  time  be- 
tween the  date  of  forfeiture  of  the  recognizance  and  the  date  of 
surrender  of  the  prisoner.  The  papers  on  this  application  do 
not  show  why  the  nolle  prosequi  was  entered.  It  frequently 
happens  that  by  forfeiting  his  bail  and  failing  to  appear  for 
trial  when  first  called,  and  by  suffering  a  long  time  to  elapse  be- 
fore the  prisoner  is  surrendered,  the  latter  gains  some  benefit  by 
the  disappearance  of  witnesses,  unwillingness  of  the  prosecutor 
to  appear,  compromise,  &c.,  and  justice  is  defrauded.  Where 
this  appears,  or  there  is  ground  to  suspect  such  a  state  of  things, 
the  discharge  of  the  prisoner,  even  after  trial,  is  no  ground  for 
relieving  the  surety  from  his  default.  The  rule  is  strictly  ob- 
served by  this  court  in  all  cases. 

Application  denied,  with  leave  to  renew  on  additional 
proofs. 

CIIAKLES  P.  DALY,  Ch.  J.,  concurred. 

Subsequently,  and  on  November  19th,  1875,  a  further  appli- 
cation was  made  to  discharge  the  judgment,  and  the  following 
opinion  was  delivered  on  December  6th,  1875. 

JOSEPH  F.  DALY,  J. — Where  it  is  attempted  to  be  shown 
that  the  people  have  not  suffered  by  the  delay  intervening  be- 
tween the  failure  of  the  prisoner  to  appear  when  called  for  trial 
and  his  subsequent  surrender  by  his  bail,  it  should  be  made  to 
appear  to  the  court  that  the  prosecutor,  or  the  witnesses  for  the 
people,  had  notice  of  the  subsequent  arraignment  and  proceed- 
ings in  court  when  the  nolle  prosequi  was  entered,  or  the  pris- 
oner acquitted  for  want  of  proof.  A  copy  of  the  evidence  upon 
which  the  indictment  was  found  should  be  produced  to  the 
court,  and  the  principal  witness  or  witnesses  for  the  people,  or 
the  complainant,  at  least,  should  be  examined  as  to  whether  they 
or  he  were  subpoanaed  to  appear  in  court  where  the  prisoner 
was  arraigned.  The  certificate  of  the  district  attorney  that  the 
prosecution  has  not  suffered  by  the  delay,  was  disregarded  in  the 
case  of  The  People  v.  Coman  (5  Daly,  527).  It  is  at  best  the 
expression  of  an  opinion,  and  this  court  in  the  exercise  of  the 
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important  and  delicate  functions  conferred  by  statute,  will  re- 
quire proof  of  the  facts. 

Application  on  proofs  furnished  denied. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

Subsequently,  and  in  March,  1876,  a  further  application  was 
made  to  discharge  the  judgment,  and  the  following  opinion  was 
delivered  on  April  3d,  1876. 

JOSEPH  F.  DALY,  J. — The  fact  that  no  indictment  was  found 
against  the  prisoner  at  the  term  of  court  at  which  the  recog- 
nizance bound  him  to  appear,  does  not  entitle  him,  as  matter  of 
course,  to  his  discharge.  He  must  get  an  order  of  the  court 
discharging  him,  which  the  court  is  bound  to  grant,  unless  sat- 
isfactory cause  be  shown  for  detaining  him  in  custody,  or  upon 
bail,  until  the  next  grand  jury  (2  K.  S.  759,  §  26,  art.  2,  tit.  1, 
ch.  3  ;  Laws  1847,  ch.  460  ;  Champlain  v.  People,  2  N.  Y.  82). 
But  without  such  order  his  surety  remains  liable  until  some  di- 
rection of  the  court  in  the  premises. 

Yet  the  circumstance  that  no  indictment  was  found  at  the 
term  mentioned  in  the  recognizance,  nor  until  the  third  term  of 
the  court  after  the  recognizance  was  taken,  and  that  the  pris- 
oner and  surety  had  no  knowledge  of  such  indictment  until  the 
bail  was  forfeited,  coupled  with  the  fact  that  the  prisoner  was 
immediately  thereafter  produced  and  surrendered  for  trial  by 
his  bail,  and  that,  owing  to  the  weakness  of  the  case  against 
him,  the  district  attorney  entered  a  nolle  prosequi  in  his  case, 
affords  good  ground  for  relief  from  the  judgment  on  the  for- 
feited recognizance.  It  appears  that  the  people  were  in  as  good 
position  to  try  the  prisoner  when  subsequently  arraigned,  as  at 
first,  that  no  witnesses  or  proofs  against  him  had  disappeared, 
that  it  was  exceedingly  doubtful  if  he  had  received  the  stolen 
goods,  knowing  them  to  be  stolen,  that  the  thieves  had  been 
convicted,  and,  in  the  absence  of  any  proof  or  suspicion  of  col- 
lusion, the  application  should  be  granted,  as  by  the  entry  of 
the  nolle  prosequi  the  bail  can  take  no  further  steps  to  satisfy 
the  law.  Surety  to  pay  costs  and  sheriff's  fees,  if  any. 

CHAELES  P.  DALY,  Ch.  J.,  and  YAN  HOESEN,  J.,  concurred. 
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The  People  of  the  State  of  New  York  v.  "Williams. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  against  WILLIAM 
WILLIAMS,  Principal,  and  HENRY  EVERS,  Surety. 

(Decided  April  3d,  18Y6.) 

On  an  application  to  discharge  a  judgment  entered  on  a  forfeited  recognizance, 
where,  after  the  forfeiture,  the  prisoner  has  been  surrendered  and  stood  his 
trial  and  been  acquitted,  certified  copies  of  the  recognizance,  indictment,  order 
of  forfeiture,  and  record  of  acquittal  must  be  furnished,  together  with  the  proofs 
that  the  prosecution  has  not  suffered  by  the  delay. 

APPLICATION  to  discharge  a  judgment  entered  on  a  forfeited 
recognizance. 

J.  F.  DALY,  J. — The  application  to  discharge  the  judgment 
on  the  forfeited  recognizance  must  be  supported  by  the  proofs 
required  in  the  cases  of  People  v.  Gary  &  Marsters  (ante,  p.  406), 
People  v.  Linkart,  and  other  cases  decided  in  this  and  previous 
general  terms ;  certified  copies  of  the  recognizance,  indictment, 
order  of  forfeiture,  and  record  of  acquittal  must  be  furnished, 
together  with  proofs  that  the  prosecution  has  not  suffered  by 
the  delay. 

The  application  should  be  denied,  with  leave  to  renew. 

CHARLES  P.  DALY,  Ch.  J.,  and  YAN  HOESEN,  J.,  concurred. 
Application  denied. 
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The  People  of  the  State  of  New  York  v.  Fields. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  against  THOMAS  C. 
FIELDS,  Principal,  and  WILLIAM  H.  FLORENCE  AND  OTHERS, 
Sureties. 

(Decided  April  3d,  1876.) 

An  application  to  this  court  to  discharge  a  judgment  entered  on  a  forfeited  recog- 
nizance made  before  the  prisoner  is  produced,  stands  his  trial,  and  is  either 
convicted  or  acquitted,  or  procures  a  nolle  prosequi  to  be  entered,  is  premature 
and  will  not  be  considered. 

The  People  of  the  State  have  a  substantial  right  to  the  enforcement  of  such  judg- 
ments, and  they  will  not  be  discharged  merely  on  account  of  the  hardships 
imposed  on  the  surety  on  account  thereof,  where  the  prisoner  is  at  liberty  and 
a  fugitive  from  justice. 

APPLICATION  by  the  surety  Florence  to  have  discharged  a 
judgment  entered  on  a  forfeited  recognizance. 

JOSEPH  F.  DALY,  J. — The  papers  submitted  by  the  surety 
Win.  H.  Florence,  upon  this  application,  disclose  a  very  hard 
case,  but  no  reason  for  discharging  the  judgment  entered 
against  him  upon  his  recognizance.  We  have  repeatedly  held 
since  People  v.  Coman  (5  Daly,  527)  that  such  an  application  as 
this  is  premature  before  the  prisoner  is  produced,  stands  trial, 
and  is  either  convicted  or  acquitted,  or  procures  a  nolle  prosequi 
to  be  entered. 

The  magnitude  of  the  obligations  which  the  surety  has  in- 
curred in  other  prosecutions  of  the  prisoner,  freedom  from  com- 
plicity in  his  flight,  vain  efforts  to  find  and  rearrest  him,  do  not 
affect  the  right  of  the  People  to  enforce  the  judgment  entered 
upon  the  recognizance.  The  prisoner  is  now  at  liberty  as  a 
fugitive,  defying  the  laws,  because  the  surety  intervened  to  re- 
lieve him  from  imprisonment  pending  the  trial ;  and  the  surety 
has  no  one  but  himself  to  blame  if  his  confidence  was  misplaced. 
This  is  not  a  question  of  sympathy,  but  of  substantial  right,  and 
the  motion  should  be  denied. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Application  denied. 
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Jewell  v.  Heinzel. 


ROBERT  JEWELL  against  CLARA  HEENZEL. 

(Decided  April  3d,  1876.) 

When  a  judgment  is  taken  by  default  in  a  justice's  court,  and  an  appeal  is  brought 
to  this  court  to  set  aside  the  judgment,  the  appellant  must  not  only  excuse  hia 
default,  but  satisfy  the  court  by  affidavit,  that  manifest  injustice  has  been  done. 
The  defense  which  he  has  must  be  clearly  set  forth  and  sworn  to,  and  if  contra- 
dicted by  the  affidavit  of  the  respondent,  it  must  be  corroborated.  A  mere 
affidavit  of  merits  is  not  enough. 

APPEAL  from  a  judgment  entered  by  default  in  a  District 
Court. 

CHARLES  P.  DALY,  Ohief  Justice. — Where  a  judgment  is 
taken  by  default  before  a  justice,  and  an  appeal  is  brought  to 
set  aside  the  judgment,  the  appellant  must  not  only  excuse  his 
default,  but  satisfy  the  court  by  affidavit  that  manifest  injus- 
tice has  been  done.  The  defense  which  he  has,  must  be  clearly 
set  forth  and  sworn  to,  and  if  contradicted  by  the  affidavit  of 
the  respondent  it  must  be  corroborated.  A  mere  affidavit  of 
merits  is  not  enough  (Fowler  v.  Colyer,  2  E.  D.  Smith,  125  ; 
Gottsberger  v.  Earned,  Id.  128 ;  Van  Wyck  v.  Kelly,  Id.  128), 
which  is  all  that  is  submitted  by  the  defendant  upon  this  ap- 
peal. The  appeal  must,  therefore,  be  dismissed. 

JOSEPH  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Appeal  dismissed. 
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Welsh  v.  Schuyler. 


GEORGE  W.  WELSH  against  VAN  RENSSELAER  SCHUYLER. 

(Decided  April  3d,  1876.) 

In  order  to  charge  a  person  who  occupies  premises  with  the  permission  of  the 
original  lessee  with  the  payment  of  the  rent,  it  must  be  shown  that  he  is  the 
assignee  of  the  lease,  and  although  his  being  in  possession,  paying  rent,  sub- 
letting, <fcc.,  is  presumptive  evidence  that  he  has  accepted  and  holds  an  assign- 
ment of  the  lease,  yet  he  is  not  estopped  from  showing  that  he  has  never  ac- 
cepted a  valid  assignment  of  the  lease,  and  if  this  appear,  he  cannot  be  held. 

It  must  be  shown  that  there  has  been  made  an  assignment  valid  in  law,  and  where 
the  lease  is  for  three  years,  and  the  statute  (2  R.  S.  134,  §  6),  requires  an  as- 
signment of  it  to  be  in  writing  to  be  valid,  it  is  not  enough  to  show  a  verbal 
assignment. 

APPEAL  from  a  judgment  of  a  District  Court. 

CHARLES  P.  DALY,  Chief  Justice. — After  the  cause  was  at 
issue,  an  alias  summons  was  issued  and  served  upon  the  defend- 
ant, Yan  Rensselaer  Schuyler,  who  appeals.  He  appeared  and 
put  in  a  general  denial.  This  was  a  distinct  issue  on  his  part, 
and  not  necessarily  connected  with  the  issue  already  created  by 
the  answer  put  in  previously  by  the  other  defendant.  He  had 
under  his  answer,  the  right  to  avail  himself  of  any  individual 
defense  he  might  have  to  the  action,  which  was  available  under 
a  general  denial,  and  judgment  having  been  rendered  against 
him,  there  can  be  no  doubt  of  his  right,  individually,  to  appeal. 

The  fact  that  upon  the  retirement  of  Adams  from  the  iirm, 
the  appellant  came  in  as  partner  and  occupied  the  premises  em- 
braced in  the  lease,  together  with  Adams'  former  partner  and 
co-lessee ;  that  the  new  firm  continued  to  occupy  them  ;  that 
the  appellant  drew  checks  in  the  name  of  the  new  firm,  and 
gave  them  to  the  landlord's  agent  in  payment  of  the  rent ;  that 
the  sub-tenants  who  where  in  occupation  under  Schuyler  and 
Adams,  received  a  new  lease  from  the  new  firm,  paid  the  rent 
thereafter  to  that  firm,  and  received  receipts  for  the  payments 
signed  by  the  new  firm,  would  be  sufficient  to  create  the  pre- 
sumption that  the  appellant  was  in  occupation  as  assignee  under 
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the  lease  (Armstrong  v.  Wheeler,  9  Cow.  88),  but  like  any  other 
presumption^  may  be  rebutted,  and  it  was  rebutted  in  this  case 
by  proof  that  no  assignment  in  writing  had  ever  been  executed. 
The  lease  was  for  three  years,  and  to  constitute  a  valid  assign- 
ment under  the  statute  of  frauds,  the  assignment  must  be  in 
•writing.  Both  the  appellant  and  his  partner,  S.  F.  Schuyler, 
testified  that  no  assignment  in  writing  had  ever  been  made,  and 
all  that  was  shown  on  the  part  of  the  plaintiff,  by- the  testimony 
of  Adams,  was  that  the  appellant  said  to  him,  after  inquiring 
about  the  lease  and  the  rent  paid  by  the  under-tenants,  "  I  take 
your  place  in  the  lease,"  and  that  Adams  replied,  "  You  do  ? " 
The  appellant  testified  that  nothing  of  the  kind  had  occurred ; 
but  if  it  had,  it  would,  as  an  assignment,  have  been  inoperative 
and  void  (Bedford  v.  Terhune,  30  N.  Y.  459). 

The  respondent  argues,  upon  the  authority  of  the  case  of 
Carter  v.  Hammett  (12  Barb.  253 ;  18  Id.  608),  that  the  appel- 
lant having  orally  agreed  with  Adams  to  take  his  place  in  the 
lease — having  entered  into  the  joint  possession  of  the  premises 
with  the  new  firm,  and  the  rent  having  been  paid  upon  checks 
given  by  that  firm — is  estopped,  when  sued  by  the  landlord  for 
the  rent,  from  showing  that  there  was  no  assignment  of  the 
lease  in  writing,  as  the  statute  requires.  I  am  unable  to  see 
wherein  the  estoppel  lies.  An  estoppel  arises  where  one  has 
led  another  to  act  upon  the  assumption  of  the  existence  of  a 
certain  state  of  facts,  and  where  the  latter  would  be  preju- 
diced if  the  other  party  were  allowed  afterwards  to  show  that 
the  facts  were  otherwise  than  as  he  had  represented  them. 
Nothing  of  this  kind  arises  in  this  case.  The  landlord  may 
have  supposed  from  the  appellant's  acts,  that  Adams'  interest  in 
the  lease  had  been  assigned  to  him  ;  but  the  landlord  has  en- 
tered into  no  new  contract,  undertaken  no  obligation,  nor  done 
anything  in  consequence  of  it.  The  original  lessors  remain 
liable  upon  the  lease  for  the  rent  for  the  whole  of  the  term,  and 
if  it  is  not  paid,  the  landlord  has  a  prompt  and  efficacious 
remedy  by  which  he  can  recover  possession  of  the  premises.  I 
fail  to  see  how  it  operates  to  his  prejudice  or  injury,  to  show 
that  the  appellant  never  acquired  any  valid  right  or  title  to  the 
estate  created  by  the  lease,  or  to  any  proportionate  part  of  it. 
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In  the  operation  of  this  rule,  it  makes  no  difference  whether 
the  representation,  assumption  or  thing  admitted,  be  true  or 
false  ;  it  is  the  fact  that  it  has  been  acted  upon  that  creates  the 
estoppel  (1  Greenleaf  Ev.  §  207),  and  nothing  has  been  shown 
in  this  case  to  which  this  test  can  be  applied  ;  for  the  landlord 
has  undertaken  nothing  and  parted  with  nothing  upon  the  as- 
sumption that  the  appellant  was  the  assignee  of  Adams'  interest 
in  the  lease.  A  landlord  acquires  an  advantage  by  the  assign- 
ment of  a  lease,  for  then,  not  only  the  lessors  are  responsible 
for  the  payment  of  the  rent,  but  the  assignee  also  as  long  as  he 
remains  assignee ;  but  if  the  appellant  never  became  assignee 
by  the  valid  transfer  of  the  title  to  him,  the  landlord,  as  re- 
spects him,  has  acquired  nothing,  and  consequently  has  lost 
nothing. 

Whilst  the  lessee  remains  in  possession,  there  is  between 
him  and  the  landlord,  both  privity  of  contract  and  privity  of 
estate.  By  an  assignment  he  divests  himself  of  the  privity  of 
estate  and  transfers  it  to  the  assignee,  between  whom  and  the 
landlord  thereafter  there  is  created  a  privity  of  estate,  which 
renders  the  latter  responsible  to  the  landlord  for  the  payment 
of  the  rent  whilst  he  continues  in  that  relation,  but  of  which 
he  can  discharge  himself  by  a  reassignment,  whilst  the  lessee, 
by  privity  of  contract,  remains  liable  until  the  expiration  of 
the  term.  The  assignee  takes  subject  to  all  equities  to  which 
the  original  party  is  subject,  and  must  perform,  whilst  he  is 
assignee,  all  the  covenants  which  run  with  the  land,  of  which 
the  covenant  to  pay  rent  is  one.  This  is  familiar  law  (Taylor 
on  Landlord  and  Tenant,  ch.  x,  §  II).  But  to  create  this  privity 
of  estate,  which  makes  a  party  liable  to  perform  the  covenants 
that  run  with  the  land,  there  must  be  a  transfer  of  the  legal 
title  by  the  lessee,  and  the  acceptance  of  it  by  the  assignee 
(Journeay  v.  Brackley,  1  Hilt.  451,  452).  Where  a  party 
enters  into  the  possession  of  demised  premises,  it  is  assumed  in 
favor  of  the  landlord,  where  nothing  to  the  contrary  appears, 
that  he  is  in  as  assignee  under  a  valid  title,  or  as  Judge  Mullin 
expresses  it  in  the  case  cited  {Bedford  v.  Terhune,  supr'a),  the 
inference  from  the  facts  proved  "  must  be  of  a  valid  operative 
assignment,  such  a  one  as  was  sufficient  to  transfer  the  title, 
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making  it  incumbent  upon  the  defendant  to  prove  either  that 
there  was  no  assignment,  or  that  it  was  one  void  in  law.'* 
The  party  sought  to  be  charged  by  the  landlord  with  the  pay- 
ment of  the  rent  may  undoubtedly  show  that  there  was  no  as- 
signment, and  consequently  no  privity  of  estate  created  be- 
tween him  and  the  landlord  which  bound  him  to  the  perform- 
ance of  any  covenants  running  with  the  land  ( Williams  v. 
Woodward,  2  Wend.  487  ;  Quackenboss  v.  Clark,  12  Id.  555  ; 
Bagley  v.  Freeman,  1  Hilt.  198  ;  Kain  v.  Howie,  2  Id.  316) ; 
and  if  there  is  anything  to  the  contrary  in  Carter  v.  Ilammett 
(supra),  based  upon  the  doctrine  of  estoppel,  as  there  appears  to 
be  from  certain  passages  in  the  opinions  of  Judges  Roosevelt  and. 
Mitchell,  it  was  not  essential  to  the  decision  of  the  case,  and 
no  authority  was  cited  in  support  of  it.  The  law  is  correctly 
cited  by  Chief  Justice  Savage,  in  these  words  :  "  The  fact  of 
possession  is  sufficient  evidence  of  an  assignment  in  the  first 
instance.  This  is  an  arbitrary  rule,  and  would  be  highly  unjust, 
were  the  defendant  not  at  liberty  to  disprove  the  fact.  The  fact 
of  an  assignment  is  a  transaction  between  defendant  and  lessee, 
of  which  the  plaintiff  is  not  cognizant  but  the  defendant  is. 
There  is  no  hardship  therefore  in  concluding  him  by  his  pos- 
session, unless  he  discloses  the  true  state  of  his  title.  *  *  * 
As,  however,  the  liability  of  the  assignee  rests  upon  his  estate,  it 
is  clear  that  when  it  is  shown  that  no  estate  is  vested  in  the 
defendant,  it  follows  that  he  is  not  liable  as  assignee  "  (Quack- 
enboss v.  Clark,  12  Wend.  556,  557).  It  having  been  distinctly 
proved  in  the  present  case,  that  there  was  no  valid  transfer  of 
an  interest  in  the  lease  to  the  appellant,  there  was  no  founda- 
tion whatever  for  any  liability  on  his  part  for  the  payment  of 
rent. 

The  judgment,  as  respects  him,  was  therefore  erroneous  and 
should  be  reversed. 

JOSEPH  F.  DALY,  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  reversed. 
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McGinnisa  v.  The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York. 


PETER  McGiNNiss  against  THE  MAYOR,  ALDEBMEN,  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK. 

(Decided  April  3d,  1876.) 

Where  a  public  officer — e.  g.,  a  police  justice  in  the  city  of  New  York — is  paid  in- 
stallments of  his  salary  at  regular  stated  intervals,  each  payment  being  in  full 
for  what  is  due  or  supposed  to  be  due  him  for  a  certain  term,  this  does  not  open 
a  running  account  between  him  and  the  corporation  by  which  he  is  paid,  and 
if  he  is  paid  more  than  is  due  him,  through  a  mistake  as  to  the  law  fixing  hia 
salary,  such  over-payment  cannot  be  proved  in  an  action  by  him  for  salary  sub- 
sequently accruing,  under  a  plea  of  payment. 

It  seems,  however,  that  where  snch  payments  are  made  by  the  disbursing  agent 
of  a  municipal  corporation,  in  excess  of  his  authority,  and  without  authority  of 
law,  they  may  be  recovered  back  from  the  party  to  whom  they  have  been  paid, 
•  although  no  fraud  is  imputed  to  the  recipient. 

It  seems  that  such  a  recovery  could  be  had  where  the  money  was  paid  out  in  ac- 
cordance with  a  resolution  of  the  common  council  of  the  city,  which  was  after- 
wards held  to  be  void. 

Where  such  over-payments  had  been  proved  under  a  plea  of  payment,  and  judg- 
ment rendered  against  the  defendant,  the  court  refused  on  appeal  to  allow  the 
pleadings  to  be  amended  to  conform  to  the  proof  in  order  to  reverse  the  judg- 
ment, on  the  ground  that  such  amendments  ought  to  be  allowed  only  in  support 
of  judgments,  and  not  for  the  purpose  of  reversing  them. 

APPEAL  by  defendant  from  a  judgment  of  this  court  entered 
on  the  decision  of  Judge  LOEW,  after  a  trial  before  him  without 
a  jury. 

The  facts  are  fully  stated  in  the  opinion. 

YAK  HOESEN,  J. — The  plaintiff  is  the  assignee  of  John  Mc- 
Quade,  who  was  a  police  justice  in  the  city  of  New  York  from 
the  first  day  of  January,  1870,  till  the  fourth  day  of  November, 
1873.  The  plaintiff  claims  that  McQuade's  salary  was  $10,000 
per  year  during  the  entire  period  of  his  term  of  office.  The 
defendants  insist  that  his  salary  was  never  more  than  $5,000  per 
year.  McQuade  was  paid  at  the  rate  of  $10,000  per  year  from 
his  entrance  into  office,  till  the  first  of  September,  1871.  For 
the  whole  period  embraced  between  the  first  of  September,  1871, 
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and  the  4th  day  of  September,  1873,  when  he  ceased  to  be  a 
police  justice,  he  received  no  more  than  $5,416  66.  The  plaint- 
iff, as  assignee  of  McQuade,  sues  the  corporation  of  New  York, 
giving  credit  for  the  $5,416  66,  ajid  claiming  the  rest  of  the 
amount  which  would  be  coming  to  McQuade,  if  the  salary  of 
latter  between  the  1st  of  September,  1871,  and  the  4th  of  No- 
vember, 1873,  were  $10,000  per  annum.  The  city,  in  its  an- 
swer, alleges  that  McQuade's  salary  was  only  $5,000  per  year, 
and  pleads  that  he  has  been  paid  in  full. 

Upon  the  trial,  it  was  admitted  that  McQuade's  right  to  an 
annual  salary  of  $10.000  was  founded  upon  a  resolution  of  the 
common  council  of  the  city  of  New  York,  which  went  into 
effect  on  the  31st  day  of  December,  1869.  Prior  to  the  adop- 
tion of  that  resolution,  the  salary  of  police  justices  was  $5,000 
per  year.  If  that  resolution  be  invalid,  the  utmost  which  the 
assignee  could  recover  is  the  unpaid  salary  of  McQuade,  at  the 
rate  of  $5,000  per  annum.  The  judge,  at  the  trial,  adopting 
the  view  that  the  annual  salary  was  never  more  than  $5,000, 
found  the  sum  of  $6,756  14  to  be  the  amount  due  to  the  plaint- 
iff' for  his  assignor's  salary  between  September  1st,  1871,  and 
November  4th,  1873,  and  directed  judgment  to  be  entered  ac- 
cordingly. 

The  principal  contention,  at  the  trial  and  on  the  argument 
of  the  appeal,  was  as  to  whether  the  defendants  could  protect 
themselves  against  the  plaintiff's  claim,  by  applying  in  pay- 
ment of  it,  the  moneys  in  excess  of  $5,000  per  year,  which 
they  had  paid  McQuade  between  January  1st,  1870,  and  Sep- 
tember 1st,  1871.  Between  those  dates  they  had  paid  McQuade 
$8,333  more  than  he  was  entitled  to  receive,  if  his  salary  were 
only  $5,000.  The  plaintiff  contended  that,  conceding  McQuade's 
salary  to  have  been  no  more  than  $5,000  per  year,  the  moneys 
paid  in  excess  of  that  rate  were  paid  voluntarily ;  not  under  a 
mistake  of  fact,  but  under  the  honest  belief  on  the  part  of  Mc- 
Quade and  of  the  city  authorities  that  the  increase  of  the  salaries 
of  police  justices  was  lawful  and  valid,  and  that  McQuade  was 
entitled  to  $10,000  per  year;  and  furthermore,  that  a  voluntary 
payment  could  not  be  recovered  back.  The  defendants  con- 
ceded that  the  payment  to  McQuade  was  a  voluntary  payment, 
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and  could  not  be  recovered  back  by  suit  in  which  the  city  should 
be  plaintiff,  though  they  insisted  that  they  ought  to  be  permit- 
ted to  deduct  from  the  plaintiff's  claim  in  this  action  the  amount 
of  the  overpayments  they  ha^  made  to  McQuade. 

If  the  overpayments  to  McQuade  were  voluntary  payments,, 
they  could  neither  be  recovered  back  by  suit,  nor  deducted  in 
this  action  ;  and  the  judge  was  perfectly  right  in  giving  judg- 
ment for  the  plaintiff'.     The  turning  point  of  this  case,  there- 
fore, is,  whether  the  payments  in  excess  of  $5,000  per  year  were 
what  the  law  calls  voluntary  payments.     Under  the  decisions  of 
the  Court  of  Appeals,  in  the  case  of  the  Supervisors  of  Rich- 
mond County  v.  Ellis  (59  N.  Y.  620),*  and  in  the  case  of  The 
People  v.  Fields  (58  N.  Y.  491),  I  think  they  were  not.     In 
Smith  v.  The  Mayor  (1  Hun,  56),  the  Supreme  Court,  in  the 
general  term  of  the  first  department,  decided  that  the  resolu- 
tion of  the  common  council,  adopted  December  31st,  1869,  in- 
creasing the  salaries  of  police  justices  from   $5,000  to  $10,000^ 
per  year,  was  an  unlawful  assumption  of  authority  on  the  part 
of  the  common  council,  and  absolutely  void.     That  decision  is 
so  clear  and  conclusive  in  its  reasoning,  that  this  court  ought  to 
follow  it.     If  there  was  no  law  or  valid  ordinance  authorizing 
the  payment  of  $10,000  per  annum  to  each  police  justice,  the 
action  of  the  city  officials  in  making  such  payments  was  illegal, 
and  not  binding  upon  the  corporation.     In  The  People  v.  Fields 
(supra),  the  court  says :  "  The  payment  was  made  and  received 
without  any  lawful  power  in  the  comptroller  to  make  it.     The 
defendant  is  chargeable  with  knowledge  of  this.     It  was  a  pay- 
ment by  an  agent,  who  had  no  authority  as  such  to  make  it.     It- 
was,  then,  no  payment  by  the  principal  in  mistake  of  law  or 
ignorance  of  facts.     The  principal,  in  legal  view,  had  no  part  in 
the  payment,  and  it  was  made  against  its  will.     It  was  equiva- 
lent to  an  appropriation  by  Fields  of  the  moneys  to  his  own  use, 
with  the  acquiescence  and  help  of  the  officer  of  the  city,  who 
was  authorized  to  pay  them  out  no  otherwise  than  in  accordance 
with  law.     He  having  made  the  payment  unlawfully,  it  was  an 
act  not  within  the  scope  of  his  agency,  and  does  not  bind  his 
principal." 

Again,  in  the  Supervisors  of  Richmond  v.  Ellis  (59  ~N.  Y. 
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625),  the  court  say  :  "  It  is  a  rule  that  in  cases  of  public  agents, 
the  principal  is  not  bound  by  their  action,  unless  they  act  within 
the  scope  of  their  authority."  It  is  said  that  if  such  agents  pass 
beyond  the  scope  of  their  limited^k>wers,  the  public,  their  prin- 
cipal, is  not  to  be  injured  by  their  unwarrantable  acts.  "  It  is 
better  that  an  individual  should  now  and  then  suffer  by  such 
mistakes,  than  to  introduce  a  rule  against  the  abuse  of  which, 
by  improper  collusion,  it  would  be  very  difficult  for  the  public 
to  protect  itself." 

It  is  true  that  fraud  in  fact  cannot  be  charged  upon  John 
McQuade,  and  that  nothing  was  shown  upon  the  trial  to  indi- 
cate that  he  knew  or  even  suspected  the  ordinance  increasing 
the  salaries  of  police  justices  to  be  invalid  ;  but  the  law,  as  laid 
down  in  The  People  v.  Fields  (58  N.  Y.  505),  is,  that  an  action 
may  be  maintained  to  recover  back  money  paid  without  author- 
ity of  law,  by  a  city  official,  out  of  the  city  treasury,  though 
fraud  in  fact  be  not  imputed  to  the  recipient  of  the  money. 
The  law  charges  upon  persons  receiving  public  moneys  knowl- 
edge of  the  powers  and  authority  of  public  auditing  and  dis- 
bursing officers,  and  compels  the  refunding  to  the  treasury  of 
moneys  received  from  officials  who  exceed  their  authority,  by 
making,  under  the  forms  of  law,  payments  for  which  the  legis- 
lature has  not  directly  or  indirectly  given  warrant.  Such  ille- 
gal payments  may  be  sued  for,  or  may  be  used  by  way  of  set-off. 

The  counsel  for  the  defendants  mistook  the  practice  in 
attempting  to  avail  himself  of  the  defense  of  the  overpayments 
to  McQuade  under  the  plea  of  payment.  The  payment  to  an 
officer  of  his  salary  at  regular  stated  times  does  not  open  a  run- 
ning account  between  him  and  the  city,  so  that  the  city  may,  at 
the  pleasure  of  any  disbursing  agent  for  the  time  being,  with- 
draw a  payment  made  for  one  month,  and,  years  afterwards 
perhaps,  apply  it  to  another  month  in  a  subsequent  part  of  the 
officer's  term.  "Where  both  parties  have,  at  the  time  of  pay- 
ment, applied  the  money  to  a  certain  debt,  then  due  or  believed 
to  be  due,  one  of  them  cannot  afterwards  appropriate  the  pay- 
ment to  a  claim  not  in  existence,  and  not  in  the  contemplation 
of  the  parties  when  the  money  was  paid.  Although  the  over- 


420 


COUET  OF  COMMON  PLEAS. 


McGinniss  v.  The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  Naw  York. 

payments  are  not  available  under  the  plea  of  payment,  they 
might  have  been  pleaded  as  a  set-off  or  counterclaim. 

But  the  counterclaim  was,  by  stipulation,  withdrawn  before 
trial ;  and  the  defendants  re^ed,  at  the  trial  and  upon  the  argu- 
ment of  the  appeal,  upon  the  plea  of  payment  alone.  As  I 
have  said,  the  evidence  of  the  defendants  was  not  admissible 
under  that  plea.  No  motion  was  made  on  the  trial  to  conform 
the  pleadings  to  the  facts  proved,  or  to  amend  the  answer.  It 
is  now  too  late  to  do  either.  The  power  of  the  general  term 
to  amend  a  pleading,  or  to  conform  the  pleadings  to  the  proof, 
is  only  exercised  to  support  or  sustain  the  judgment — never  to 
reverse  it  (Engless  v.  Furnixs,  3  Abb.  82 ;  Gasper  v.  Adams, 
24  Barb.  287 ;  Brown  v.  Colie,  1  E.  D.  Smith,  205 ;  Williams 
v.  Birch,  6  Bosw.  674  •  Star  Steamship  Co.  v.  Mitchell,  1  Abb. 
Pr.  K  S.  403). 

For  these  reasons  the  judgment  must  be  affirmed,  with  costs. 

JOSEPH  F.  DALY,  J. — I  concur  with  the  views  expressed 
by  Judge  Yan  Hoesen  in  favor  of  affirming  the  judgment  in 
this  case.  Under  the  sole  plea  of  payment  interposed  by  the 
corporation,  it  is  not  entitled  to  a  reduction  of  plaintiff's  recov- 
ery, or  to  the  extinguishment  of  his  claim  for  salary  accruing  to 
his  assignor  subsequent  to  September,  1871,  by  proof  of  pay- 
ments to  him  of  an  amount  during  the  years  1870  and  1871, 
greater  than  the  salary  fixed  by  law  for  his  office  of  police 
justice. 

I.  The  payment  of  money  to  McQuade  out  of  the  city  treas- 
ury for  salary  as  police  justice  was  not  in  the  course  of  any 
employment  of  him  by  the  city,  the  relation  of  employer  and 
employee  not  existing  between  them ;  and  there  could  be  no 
running  account  for  compensation ;  nor  was  the  payment  made 
in  pursuance  of  any  contract  between  them  which  authorized 
the  application  of  an  overpayment  as  upon  an  installment  due 
in  payment  of  installments  subsequently  accruing  As  a  pub- 
lic judicial  officer  he  made  certain  claims  for  salary  payable 
from  the  city  treasury,  and  he  received  upon  each  claim  exactly 
the  sum  he  professed  himself  entitled  to,  neither  more  nor  less. 
Such  payments  were  made  by  the  corporate  officers  acting 


NEW  YOEK— APRIL,  1876.  421 

McGinniss  v.  The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York. 


under  what  they  supposed  to  be  legal  authority,  on  claims  to- 
the  amount  of  each  payment  and  in  satisfaction  of  such  claims, 
and  not  on  account  of  any  general  unliquidated  indebtedness  or 
running  contract,  which,  upon  final  settlement,  or  at  any  subse- 
quent period,  authorized  them  fo  apply  as  payments  on  the 
whole  sum  due,  overpayments  on  particular  installments  by 
way  of  anticipation. 

II.  To  recover  back  from  McQuade,  or  to  offset  against  his 
assignee  sums  paid  as  salary  which  were  actually  in  excess  of 
what  the  former  was  entitled  to  receive,  the  corporation  must 
disaffirm  the  act  of  its  financial  officer  in  making  such  overpay- 
ment, and  recover  or  set  off  the  excess  as  moneys  unlawfully 
and  improperly  received  by  McQuade  from  the  treasury  with- 
out any  right  or  just  claim  whatever.  While  under  a  plea  of 
payment  the  city  must  affirm  the  act  of  its  agent,  and  claim  the 
benefit  of  that  act.  Should  the  city  affirm  the  act  of  the  con- 
troller in  making  the  overpayment,  it  would  have  to  accept  the 
consequences  of  such  ratification,  both  those  favorable  to  the 
plaintiff's  assignor  as  well  as  those  prejudicial  to  him ;  and  he 
would  show  that  the  whole  payment  by  the  controller  to  him 
was  pursuant  to  a  claim  made  by  him  for  salary  alleged  to  be 
due,  and  in  satisfaction  of  such  claim,  and  no  more.  Under  a 
proper  plea  the  city  might  have  got  the  benefit  of  the  excess 
paid  to  McQuade ;  but  such  plea,  or  the  appropriate  averments 
in  the  answer,  were  withdrawn  at  or  before  the  trial. 

CHARLES  P.  DALY,  Ch.  J.,  dissented  on  the  ground  that 
under  a  plea  of  payment  the  defendant  could  show  the  over- 
payment made  by  mistake. 

Judgment  affirmed. 
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AKTHUK  T.  HALLIDAY  against  CHARLES  E.  CARMAN. 

(Decided  April  3d,  1876.) 

An  action  can  be  maintained  by  one  partner  against  another  for  a  breach  of  a 
covenant  contained  in  the  articles  of  copartnership  where  the  liability  arising 
from  the  covenant  is  entirely  distinct  from  the  affairs  of  the  partnership,  and 
in  no  way  jointly  connected  with  the  prosecution  of  it  as  a  joint  enterprise  or 
adventure. 

Where  the  defendant  and  another  entered  into  a  partnership  in  the  purchase  of 
and  transactions  in  regard  to  horses,  and  the  defendant  agreed  with  his  partner 
that  no  charge  should  be  made  against  him  (the  partner)  for  the  keeping  or  tho 
training  of  the  horses :  Held,  that  an  action  at  law  would  lie  against  the  defend- 
ant for  a  breach  of  this  covenant  on  his  part,  in  consequence  of  which  his  part- 
ner was  obliged  to  provide  for  the  keeping  of  the  horses,  and  that  the  fact 
that  a  suit  in  equity  was  pending  for  the  settlement  and  adjustment  of  the  part- 
nership accounts  was  not  a  bar  to  the  action,  if  the  breach  of  this  covenant  by 
the  defendant  was  not  set  up  and  litigated  in  that  action. 

APPEAL  from  a  judgment. 

CHARLES  P.  DALY,  Chief  Justice. — The  contract  between 
the  parties  was  one  of  copartnership  in  the  horses.  The  defend- 
ant purchased  the  one-half  interest  in  each  of  them.  He  was  to 
have  the  control  of  them.  No  charge  was  to  be  made  against 
Phyfe,  the  plaintiff's  assignor,  for  their  keep  or  training,  and 
the  winnings  were  to  be  equally  divided.  So  far  as  respects  the 
common  property  and  the  profits  from  the  joint  adventure,  it 
was  a  copartnership,  and  as  by  the  terms  of  it,  the  defendant 
was  to  have  the  control  of  the  horses  and  bear  alone  the  expense 
of  keeping  and  training  them,  the  claim  for  which  this  action 
was  brought  is  entirely  separate  and  distinct  from  the  copart- 
nership, and  was  in  no  way  involved  or  necessarily  connected 
with  the  adjustment  and  settlement  of  it.  Where  such  is  the 
ease,  an  action  will  lie  by  one  partner  against  another,  to  recover 
a  claim  or  debt.  "  There  may  be,"  said  Lord  Abinger  in  Wor- 
rall  v.  Grayson  (1  M.  &  Welsb.  167),  "a  state  of  circumstances 
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in  which  a  debt  arising  out  of  partnership  transactions  may  be 
due  by  one  partner  to  another,  and  for  which  he  may  be  enti- 
tled to  sue  alone."  In  Yenning  v.  Leckie  (13  East,  7),  Lord 
Ellenborough  recognized  that  there  might  be  in  the  deed  of  co- 
partnership, a  covenant  by  one  partner  to  the  other,  which  could 
be  enforced  by  an  action  at  law,  although  there  were  partner- 
ship accounts  afterwards  which  would  require  to  be  unraveled 
in  a  court  of  equity,  and  the  rule  is  succinctly  stated  by  Justice 
Allen,  in  Crater  v.  JSininger  (45  N.  Y.  549),  as  follows  :  "  If 
the  obligation  or  contract,  though  relating  to  the  partnership 
business,  is  separate  and  distinct  from  all  matters  in  question 
between  the  partners,  and  can  be  determined  without  going 
into  the  partnership  accounts,  an  action  will  lie  by  one  partner 
against  the  other,"  which  is  substantially  the  present  case. 

The  defendant,  after  having  agreed  that  Phyfe,  after  the  co- 
partnership was  entered  into,  was  not  to  be  charged  with  the 
expense  of  keeping  the  horses,  the  defendant,  by  the  terms  of 
the  agreement,  having  the  sole  control  of  them,  and  having  neg- 
lected, for  a  considerable  length  of  time,  to  take  charge  of 
them,  although  frequently  requested  by  Phyfe  to  do  so,  by 
which  Phyfe,  in  whose  possession  they  were,  was  put  to  the  ex- 
pense of  keeping  them,  Phyfe  had  a  claim  against  the  defend- 
ant for  the  payment  of  this  amount,  which,  as  between  them, 
was  entirely  separate  and  distinct  from  the  purpose  for  which 
the  copartnership  was  formed. 

It  was  said  in  Townsend  v.  Goewey  (19  Wend.  429),  upon 
the  authority  of  the  cases  there  cited,  that  a  specific  promise  or 
an  agreement  between  partners,  though  in  respect  to  a  part  of 
the  common  fund,  takes  it  out  of  the  general  account  in  equity, 
and  makes  it  the  subject  of  an  action  at  law.  The  specific 
promise  and  arrangement  in  this  case,  was  in  these  words  :  "  No 
charge  to  be  made  against  A.  R.  Phyfe  for  keep  or  training," 
and  the  defendant  having  failed  to  keep  the  promise,  and  im- 
posed upon  Phyfe  the  charge  of  keeping  the  horses  for  a  certain 
period,  it  presented  nothing  but  the  defendant's  individual  legal 
liability  to  Phyfe  for  the  expense  incurred  by  the  defendant's 
non-fulfillment  of  this  specific  promise  or  arrangement  (Gale  v. 
Lockie,  2  Starkie  R.  107 ;  Neale  v.  Turton,  4  Bing.  149). 
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It  has  been  held  that  no  action  will  lie  between  partners 
upon  an  implied  promise  (Crater  v.  Hininger,  45  N.  Y.  548  ; 
Townsend  v.  Goewey,  19  Wend.  429).  The  meaning  of  this  is 
that  if  one  partner  pays  a  debt  due  by  the  firm,  he  cannot  main- 
tain an  action  against  the  other  upon  an  implied  promise  to  re- 
pay him  ;  for  until  an  account  is  taken,  it  could  not  be  ascer- 
tained whether  he  had  or  had  not  paid  more  than  his  proportion 
(Gridley  v.  Dole,  4  Comst.  492  ;  Collyer  on  Part,  §  264,  Per- 
kins ed.),  and  this  rule  has  been  applied  where  a  number  operate 
together,  and  one  of  them  performs  work  and  labor  in  further- 
ance of  the  common  enterprise,  as  in  the  obtaining  of  an  act  of 
Parliament  for  a  railway,  which  is  not  passed  but  withdrawn 
(Holmes  v.  Biggins,  1  B.  &  Ores.  74).  It  was  held  in  that  case, 
that  an  action  would  not  lie  against  the  others  upon  an  implied 
promise  to  pay  the  plaintiff ;  but  Lord  Tenterden  said,  that  if 
they  had  given  a  personal  undertaking  to  pay  the  expenses  he 
incurred,  that  might  entail  a  legal  liability. 

In  the  present  case  there  was  such  a  personal  undertaking. 
The  defendant  expressly  agreed  that  Phyfe  was  to  be  at  no  ex- 
pense or  charge  for  the  keeping  of  the  horses.  It  was  an  agree- 
ment on  his  part  to  keep  and  maintain  them  after  the  copart- 
nership was  entered  into ;  he,  by  the  terms  of  the  copartnership, 
having  the  sole  control  of  them,  and  the  action  was  maintaina- 
ble to  recover  the  damages  which  Phyfe  had  sustained  by  the 
defendant's  non-fulfillment  of  this  express  promise,  engagement 
or  special  arrangement.  The  liability  arising  upon  it  was  en- 
tirely distinct  from  the  affairs  of  the  partnership,  and  in  no  way 
connected  with  the  prosecution  of  it  as  a  joint  enterprise  or  ad- 
venture. 

This  being  the  case,  it  was  not  necessarily  involved  in  the 
action  brought  for  the  dissolution  of  the  partnership  and  an  ac- 
counting, and  the  adjustment  and  settlement  of  the  copartner- 
ship affairs  by  the  mutual  consent  of  the  parties,  in  that  action, 
constituted  no  bar  to  this  action.  This  claim  might  have  been 
included  in  that  suit,  at  Phyfe's  election,  for  the  individual 
claims  of  the  partners  against  each  other  may,  under  the  Code, 
at  the  election  of  either,  be  embraced  in  the  accounting  and  al- 
lowed or  disallowed  in  ascertaining  the  final  balance  (see  More 
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v.  Rand,  Com.  Pleas  and  Ct.  Appeals,  1875).  But  it  was  not, 
and  the  fact  that  it  might  have  been,  does  not  bring  it  within 
the  rule  which  forbids  the  splitting  up  of  demands  into  separate 
suits  (Secor  v.  Sturgis,  16  N.  Y.  554).  An  entire  claim  cannot 
be  divided  and  made  the  subject  of  several  suits,  and  if  several 
suits  be  brought  for  different  parts  of  it,  the  pendency  of  the 
first  action  may  be  plead  in  abatement  of  the  others,  or  a  judg- 
ment upon  the  merits  in  one  maybe  pleaded  in  bar  to  the  other. 
But  a  party  is  not  required  to  unite  distinct  and  independent 
causes  of  action.  He  may  maintain  separate  actions  upon  sev- 
eral promissory  notes,  although  he  might  have  included  them 
all  in  one  action,  and  even  separate  items  in  a  running  account 
may  be  sued  for  separately  under  certain  circumstances  (Hubbel 
v.  Schreyer,  4.  Daly,  383).  This  was  a  distinct  claim  not  neces- 
sarily connected  with  the  dissolution,  adjustment  and  settlement 
of  the  partnership,  and  in  no  way  affected  by  that  settlement. 
A  separate  action  could  be  brought  to  recover  it,  and  the  pend- 
ency of  the  suit  in  equity,  and  the  adjustment  and  settlement 
in  it  constituted  no  defense  whatever  to  this  action  in  bar, 
abatement,  nor  in  any  way.  The  settlement  was  that  the  horses 
should  be  put  in  the  possession  of  Mr.  Humphrey,  to  be  sold 
by  him  at  auction,  and  after  deducting  all  the  expenses  incurred 
by  him,  that  the  residue  of  the  proceeds  should  be  equally  di- 
vided between  Phyfe  and  the  defendant.  This  was  a  final  set- 
tlement of  the  copartnership  interest,  but  did  not  embrace  this 
claim,  nor  affect  it  in  any  way.  The  judgment  should  be  af- 
firmed. 

JOSEPH  F.  DALY  and  VAN  HOESEN  JJ.,  concurred. 
Judgment  affirmed. 
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JOHN  EGBERTS  against  THE  NATIONAL  ICE  COMPANY. 

(Decided  April  3d,  1876.) 

In  a  complaint  against  a  corporation,  it  is  not  necessary  to  allege  that  it  is  a  cor- 
poration, but  that  fact  may  be  proved  on  a  trial. 

Where  the  summons  in  a  suit  in  a  District  Court,  incorrectly  stated  the  corporate 
name  of  the  defendant,  but  a  bill  of  particulars  correctly  stated  it :  Held,  that 
the  justice,  after  the  defendant  had  appeared  and  not  taken  the  objection  by 
answer,  but  had  put  in  a  general  denial,  had  power  to  amend  the  summons  by 
inserting  the  correct  name  of  the  corporation. 

Where  it  appeared  that  the  defendant,  "The  National  Ice  Company,"  acting  un- 
der that  name,  employed  the  plaintiff  to  drive  an  ice  wagon  which  boro  upon 
its  sides  the  words  "  The  National  Ice  Company,"  Held,  that  this  was  sufficient 
evidence  of  incorporation  to  maintain  the  action. 

APPEAL  by  defendant  from  a  judgment  of  the  Seventh  Dis- 
trict Court  in  the  city  of  New  York.  The  facts  are  fully  stated 
in  the  opinion. 

VAN  HOESEN,  J. — The  pleadings  in  this  case  were  oral. 
The  plaintiff  sued  for  two  weeks'  wages  as  a  driver  of  an  ice 
wagon.  No  allegation  that  the  defendant  is  a  corporation  was 
made.  The  defendant  interposed  a  general  denial.  Under  the 
pleadings,  it  was  competent  for  the  plaintiff  to  prove  the  cor- 
porate existence  of  the  defendant.  "  A  corporation  may  be  de- 
clared against  by,  the  name  by  which  it  is  known,  without  al- 
leging it  to  be  chartered  or  incorporated,  if  the  description 
impliedly  amounts  to  an  allegation  that  the  defendants  are  a 
corporate  body  "  (Acome  v.  American  Mineral  Co.  11  How. 
Pr.  26 ;  Lighte  v.  Everett  Fire  Ins.  Co.  5  Bosw.  716 ;  Ang. 
&  Ames  on  Corporations,  sec.  649,  8th  ed.).  If  there  was, 
as  the  defendant  alleges,  a  misnomer  of  the  corporation,  ad- 
vantage of  it  should  have  been  taken  by  answer  (Angell  & 
Ames  on  Corporations,  sec.  650).  Though  the  summons  was 
directed  to  the  Croton  Lake  Ice  Company,  the  bill  of  particu- 
lars stated  the  name  of  the  defendant  correctly.  There  was  no 
error  in  correcting  the  name  in  the  summons ;  there,  being  no 
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doubt  that  the  real  defendant  was  actually  served,  and  was  act- 
ually before  the  court. 

The  counsel  for  the  defendant  moved  to  dismiss  the  com- 
plaint, because  the  plaintiff  had  failed  to  prove  the  corporate  ca- 
pacity of  the  defendant.  Where  a  corporation  is  sued,  the 
plaintiff  is  bound  to  establish  that  the  defendant  is  actually  in- 
corporated, or  is  a  corporation  de  facto,  or  that  assuming  to  be 
a  corporation,  and  acting  as  such,  it  made  the  contract  which  is 
the  subject  of  the  action  (Stoddardv.  The  Onondaga  Conference, 
12  Barb.  573  ;  Lighte  v.  Everett  Ins.  Co.  5  Bosw.  716  ;  Van 
Buren  v.  The  Reformed  Church,  62  Barb.  495).  It  is  unques- 
tionably true  that  the  plaintiff  failed  to  show  that  the  defendant 
was  a  corporation  regularly  chartered,  or  even  a  corporation  de 
facto,  but  there  is  evidence  in  the  case,  that  acting  under  a  cor- 
porate name,  and  assuming  to  be  a  corporation,  it  employed  the 
plaintiff  to  drive  a  wagon  which  bore  upon  its  sides  the  words 
The  National  Ice  Company,  an  assertion  that  the  defendant  had 
a  corporate  existence. 

The  main  ground  of  defense  was  that  the  plaintiff,  when  in 
the  employ  of  the  defendant  at  a  former  time,  had,  by  know- 
ingly and  willfully  giving  credit  to  irresponsible  customers, 
made  himself  personally  liable  for  the  ice  which  those  customers 
failed  to  pay  for.  The  defendant  did  not  attempt  to  establish 
this  alleged  liability  as  a  counterclaim,  nor  was  any  affirmative 
defense  pleaded.  How  the  defendant  expected  the  justice  to 
regard  the  evidence  offered  on  this  branch  of  the  case,  I  am  at 
a  loss  to  discover.  The  justice  could  not  consider  the  supposed 
liability  to  be  a  counterclaim,  and  except  as  a  counterclaim,  it 
could  not  be  a  defense. 

The  judgment  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Judgment  affirmed. 
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ANDREW  WOOD  against  WILLIAM  H.  BROWN. 

(Decided  April  3d,  1876.) 

On  the  reversal  by  this  court  of  a  judgment  rendered  by  a  District  Court  in  the 
city  of  New  York,  the  appellant,  under  §  368  of  the  Code,  providing  that  if  the 
judgment  is  reversed,  "  costs  shall  be  awarded  to  the  appellant,"  is  entitled  to 
costs  as  a  matter  of  right,  and  the  court  has  no  power  to  deprive  him  of  them  ; 
and  where,  by  inadvertence,  an  order  is  entered  at  general  term,  reversing  the 
judgment,  without  costs  against  the  respondent,  the  court,  on  a  proper  applica- 
tion, will  modify  the  order  so  as  to  give  costs  to  the  appellant. 

MOTION  to  modify  an  order  made  by  this  court  at  general 
term  in  January,  1876. 

VAN  HOESEN,  J. — This  cause  was  heard  at  the  January  term, 
1876,  and  reversed  upon  the  argument.  It  was  in  this  court, 
on  appeal  from  the  judgment  of  a  District  Court.  The  in- 
dorsement upon  the  return  is  simply  the  word  "  Reversed." 
The  minutes  of  the  clerk  of  the  general  term  show  that  the 
judgment  was  reversed,  without  costs  against  the  respondent 
Brown.  Three  attorneys,  who  were  present  at  the  argument, 
swear  that  the  Chief  Justice,  in  announcing  the  decision  of  the 
court,  said :  "  This  case  must  be  reversed,  without  costs  as 
against  Brown."  Four  days  after  the  decision  was  made,  the 
counsel  for  the  appellant  moved  for  the  settlement  of  the  order 
reversing  the  judgment,  so  that  it  would  appear  that  costs  were 
awarded  to  the  appellant ;  but  during  the  January  term  the 
motion  was  not  heard.  That  motion  is  renewed  at  this  March 
term,  and  the  facts  above  stated  appear  upon  the  record  and  by 
affidavits. 

Upon  the  reversal  of  the  judgment,  the  appellant  became 
entitled,  as  matter  of  right,  to  costs  against  the  respondent 
Brown.  This  court  had  no  power,  nor  did  it  deliberately  at- 
tempt, to  deprive  the  appellant  of  a  right  incident  to  the  order 
of  reversal.  The  announcement  that  the  reversal  would  be 


NEW  YOEK— APEIL,  1876.  429 

Flint  v.  Corbitt. 

without  costs  was  an  inadvertence,  to  which  the  appellant  should 
at  once  have  called  the  attention  of  the  court.  This  he  neg- 
lected to  do,  but  as  he  has  promptly  applied  to  be  relieved 
from  the  order  which  deprived  him  of  the  costs  which  the  law 
declares  he  is  entitled  to,  it  is  within  the  power  of  the  court,  in 
the  exercise  of  its  discretion  (Code,  sec.  174),  to  grant  his  ap- 
plication. 

The  order  of  the  general  term  will  be  modified,  so  that  costs 
against  the  respondent  Brown  shall  be  awarded  to  Wood,  the 
appellant. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Order  modified  accordingly. 


GEORGE  C.  FLINT  against  WILLIAM  P.  CORBITT. 

(Decided  April  3d,  1876.) 

The  plaintiff  had  in  his  warehouse  sofas  and  chairs  already  manufactured,  and 
ready  to  have  put  on  them  a  covering  according  to  the  taste  or  choice  of  the 
purchaser.  The  defendant  selected  a  sofa  and  some  chairs,  and  gave  orders  to 
have  them  covered  with  a  certain  material,  and  the  price  of  the  articles  selected, 
covered  with  the  material  chosen  by  him,  was  agreed  on  (which  amounted  to 
more  than  $50) :  Held,  that  this  was  a  contract  for  the  sale  of  goods  within  the 
statute  of  frauds  (2  R.  S.  136,  §  3). 

Where  the  contract  is  for  the  purchase  of  an  article  which  the  vendor  usually  haa 
for  sale  in  the  course  of  his  business,  which  he  keeps  in  his  warehouse  substan- 
tially made  but  not  entirely  finished,  that  the  taste  or  wish  of  the  purchaser 
may  be  consulted  as  to  the  final  finish,  the  finishing  of  it  in  the  way  that  the 
purchaser  prefers  does  not  change  the  contract  from  one  of  sale  into  a  contract 
for  work  and  labor. 

APPEAL  from  a  judgment. 
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CHARLES  P.  DALY,  Chief  Justice. — The  agreement,  upon 
the  plaintiffs  own  showing,  was  for  a  sale  of  goods,  and  not  a 
contract  for  work  and  labor,  and  is  therefore  within  the  statute 
of  frauds.  Where  the  understanding  of  the  parties  at  the  time 
of  the  agreement  is  that  the  article  is  to  be  produced  in  whole, 
or  in  a  material  degree,  by  work  and  labor,  it  may  be  regarded 
as  a  contract  for  work  and  labor  (Passaic  Manuf.  Co.  v.  Hoff- 
man, 3  Daly,  495 ;  Mead  v.  Case,  33  Barb.  202),  but  if  the 
thing  contracted  for  is  then  in  existence,  but  something  remains 
to  be  done  to  finish  it,  or  put  it  in  the  condition  required  by  the 
contract  when  it  is  to  be  delivered,  then  it  is  a  contract  of  sale 
(Atwater  v.  Hough,  29  Conn.  508 ;  Smith  v.  The  N.  Y.  Cen- 
tral It.  It.  Co.  4  Abb.  Ct.  App.  Dec.  262) ;  in  the  first  of  which 
cases  the  contract  was  for  one  hundred  sewing  machines,  part  of 
which  were  not  finished,  but  were  to  be  completed  before  de- 
livery, and  in  the  other,  the  wood  contracted  for  was  to  be  cut 
from  trees,  which  were  still  standing,  measured  into  cords,  and 
delivered  at  a  railway  station.  Another  test  is,  whether  the 
work  thereafter  to  be  done  is  done  for  the  vendor  or  the  vendee 
(Bates  v.  Coster,  1  Hun,  403),  as  in  Mead  v.  Case  (33  Barb. 
202),  where  the  defendant  ordered  a  monument,  which  was 
standing  in  the  plaintiff's  shop,  consisting  of  several  parts  put 
together,  and  directed  the  plaintiff  to  polish  it  and  cut  upon  it 
the  inscription  which  the  defendant  required,  which  was  done. 
Here  the  work  afterwards  done — the  cutting  of  the  inscription 
— was  for  the  vendee,  because  it  took  from  the  article  entirely 
its  merchantable  character,  and  converted  it  into  a  thing  tit  for 
the  vendee  alone.  The  effect  was  the  same  as  if  he  had  ordered 
the  monument  to  be  made  before  it  was  in  existence,  from  a 
plan  or  design,  with  such  an  inscription  upon  it. 

The  plaintiffs  keep  a  large  warehouse  in  Hudson  street,  for 
the  sale  of  furniture,  which  they  manufacture  at  another  place 
in  the  upper  part  of  the  city,  and  finish  in  their  establishment 
in  Hudson  street.  The  defendant  selected  a  sofa,  two  arm 
chairs,  and  four  other  chairs,  from  patterns  shown  in  the  ware- 
house, which  were  not  covered,  or  only  covered  in  part,  the 
plaintiffs  having  a  large  number  of  the  like  articles  already 
manufactured  and  in  the  warehouse,  ready  to  be  covered  accord- 
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ing  to  the  taste  or  choice  of  customers.  The  defendant's  wife 
chose  brocatelle  for  the  covering,  which  is  not  usual ;  samples 
of  which  the  plaintiffs  were  to  procure  and  send  to  her,  from 
which  to  make  her  choice.  The  price  of  the  articles  selected, 
covered  with  brocatelle,  was  agreed  upon  at  $216,  and  all  that 
remained  to  be  done  was  to  cover  them  with  brocatelle  and  var- 
nish them,  and  they  were  to  be  delivered  in  a  week.  The 
plaintiffs  procured  the  samples,  the  defendant's  wife  made  her 
selection,  the  articles  were  covered,  varnished,  and  sent  to  the 
defendant's  house  on  the  following  Saturday,  who  refused  to 
receive  them  upon  grounds  which  it  is  not  necessary  to  enter 
into. 

This  was  a  contract  of  sale.  The  articles  were  already  in 
existence,  the  covering  and  varnishing  being  left  until  they 
were  sold,  that  the  purchaser  might  have  the  selection  of  the 
kind  of  fabric  he  preferred  to  have  them  covered  with.  The 
brocatelle  was  to  be  procured  by  the  plaintiff's.  The  cost  of  it 
was  included  in  the  price  agreed  upon  for  the  suit  of  furniture, 
and  the  work  in  putting  on  the  covering  and  varnishing  was 
done  for  the  plaintiffs  to  complete  their  contract  for  the  sale 
and  delivery  of  the  articles.  When  the  contract  is  for  the  pur- 
chase of  an  article  which  the  vendor  usually  has  for  sale  in  the 
course  of  his  business,  which  he  keeps  in  his  warehouse  substan- 
tially made,  but  not  entirely  finished,  that  the  taste  or  wish  of 
the  purchaser  may  be  consulted  as  to  the  final  finish,  the  finish- 
ing of  it  in  the  way  that  the  purchaser  prefers  does  not  change 
it  from  a  contract  of  sale  into  a  contract  for  work  and  labor. 
What  is  in  contemplation  of  the  parties  is  the  purchase  and  sale 
of  an  article  which  is  examined  and  selected,  but  upon  which 
something  more  is  to  be  done,  which,  as  a  matter  of  taste,  choice 
or  expense,  is  left  to  the  purchaser,  and  being  determined  by 
him,  is  included  in  the  price,  and  is  done  thereafter  by  the  ven- 
dor, that  he  may  deliver  the  article  sold  and  receive  the  price. 

A  contract  for  a  certain  quantity  of  lumber,  at  certain  prices, 
which  the  vendee  examines  at  the  vendor's  yard,  and  directs  to 
be  dressed  and  cut  from  the  lots  examined  by  him,  is  not  a  con- 
tract for  work  and  labor  (Cooke  v.  Millard,  5  Lansing,  243), 
and  in  many  other  cases  to  which  it  would  be  sufficient  to  refer 
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to  generally,  it  has  been  held  that  the  fact  that  work  and  labor 
is  performed  to  complete  the  article  to  be  purchased,  and  put  it 
in  a  condition  to  be  delivered,  does  not  make  it  the  less  a  con- 
tract of  sale,  or  take  it  out  of  the  operation  of  the  statute  (Smith 
v.  Surman,  9  B.  &  Cres.  561,  613 ;  Dows  v.  Ross,  23  Wend. 
270 ;  Garbutt  v.  Watson,  5  B.  &  Aid.  613 ;  Cason  v.  Cheely, 
6  Geo.  554 ;  Bates  v.  Coster,  1  Hun,  400). 

The  fact  that  the  defendant's  wife  selected  brocatelle,  which 
is  seldom  used  for  covering  furniture  of  this  description,  and 
rendered  the  furniture  less  salable  after  the  defendant  refused 
to  accept  it,  would  not  make  the  putting  on  of  the  covering 
work  done  for  the  defendant  within  the  meaning  of  the  rule  or 
test  before  referred  to. 

The  agreement  was  a  contract  for  the  sale  of  the  furniture. 
It  was  within  the  statute.  The  judgment  was  consequently 
erroneous,  and  will  have  to  be  reversed. 

JOSEPH  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  reversed. 


JOHN  F.  CUKTIS  against  SAMUEL  A.  BESSON  AND  ANOTHER. 

(Decided  May  15th,  1876.) 

An  action  brought  in  a  District  Court  of  the  city  of  New  York,  to  recover  the 
possession  of  personal  property,  cannot  be  removed  to  this  court  for  trial  under 
the  provisions  of  the  District  Court  act  of  1857  (L.  1857,  ch.  344,  §  8),  allow- 
ing actions  to  be  removed  when  the  amount  sued  for  exceeds  $100. 

APPEAL  by  defendants  from  a  judgment  of  a  district  court. 
The  facts  are  stated  in  the  opinion. 

Mackay  &  Kelly,  for  appellants. 
Henry  P.  Wells,  for  respondent. 
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ROBINSON,  J. — This  was  an  action  for  the  recovery  of  pos- 
session of  personal  property,  brought  in  the  Third  Judicial 
District  Court,  under  the  provisions  of  the  206th  and  207th 
sections  of  the  Code,  as  made  applicable  to  the  Marine  and 
District  Courts  of  this  city  by  chapter  484  of  the  Laws  of 
1862,  sec.  17,  and  the  alleged  error  for  which  it  is  sought  to 
reverse  the  judgment,  was  that  the  justice  refused  to  make  an 
order  for  the  removal  of  the  cause  before  trial  to  this  court, 
upon  tender  by  the  defendant  of  such  an  undertaking  as  was 
allowed  by  the  District  Court  act  of  1857,  chapter  344,  section 
3,  subdivision  3,  "  in  actions  commenced  in  pursuance  of  this 
(that)  section." 

The  actions  thus  referred  to  were  those  enumerated  in  sub- 
divisions 1  and  2  of  that  section,  and  were  exclusively  for  the 
recovery  of  money  not  exceeding  $250  ;  and  the  undertaking 
with  one  or  more  sureties  was  to  be  approved  "  by  the  justice 
of  the  court  in  which  such  action  is  (was)  commenced,  to  pay 
to  the  plaintiff  the  amount  of  any  judgment  that  may  (might) 
be  awarded  against  the  defendant  by  the  said  Court  of  Com- 
mon Pleas." 

The  jurisdiction  of  the  Marine  and  District  Courts  in  ac- 
tions of  claim  and  delivery  of  personal  property,  as  conferred 
by  the  act  of  1862,  was  limited  to  cases  where  the  value  of  the 
property  claimed  did  not  exceed  two  hundred  and  fifty  dollars. 
This  act  makes  ho  provision  for  the  removal  of  any  such  an 
action  into  this  court,  nor  is  there  any  expression  used  in  it 
indicating  any  such  intention  on  the  part  of  the  Legislature. 
Besides  this,  the  terms  of  the  provision  contained  in  the  act  of 
185T,  sec.  3,  are  inconsistent  with  the  claims  made  by  the  ap- 
pellant. 

By  that  section,  conferring  jurisdiction  solely  of  actions  for 
the  recovery  of  money,  the  power  of  removal  is  only  "  in  such 
actions  "  (referred  to  in  subdivisions  1  and  2),  and  the  obliga- 
tion of  the  undertaking  required  in  such  a  proceeding  is  to  pay 
"the  amount  of  any  (money)  judgment,"  while  in  a  proceeding 
for  the  removal  of  the  action  for  the  recovery  of  the  possession 
of  personal  property,  any  such  an  obligation  would  be  unadapted 
to  the  case,  and  would  not  furnish  the  plaintiff  the  security  for 
VOL.  YL— 28 
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the  performance  of  such  terms,  as  the  judgment  in  such  an  ac- 
tion in  favor  of  the  plaintiff  would  award. 

The  action  for  recovery  of  the  possession  of  personal  prop- 
erty is  not  among  such  as  may  be  removed  into  this  court  under 
the  act  of  1857,  nor  is  it  made  so  removable  either  in  the  act 
conferring  jurisdiction  over  it  on  the  District  Courts,  and  the 
provisions  in  the  act  of  1857  for  the  removal  of  such  actions  to 
this  court  are  inapplicable  to  it.  For  these  reasons,  the  justice 
was  justified  in  refusing  to  make  the  order  for  removal,  ^nd  no 
error  in  this  respect  was  committed. 

The  judgment  should  be  affirmed. 

VAN  BR.UNT,  J.,  concurred. 
Judgment  affirmed. 


CHARLES   B.  ORVIS  against  Louis  J.  JENNINGS  AND  GEORGE 

JONES. 

SAME  against  CHARLES   A.  DANA. 

(Decided  May  1st,  1876.) 

The  courts  of  this  State  had  before  the  Code,  and  still  have,  an  inherent  power 
•   to  order  bills  of  particulars  in  actions  of  tort,  and  may  in  a  proper  case  order 
a  bill  of  particulars  of  the  evidence  on  which  is  fuuided  the  defense  of  justifica- 
tion in  a  libel  suit. 

An  application  for  such  a  bill  of  particulars  ought,  however,  to  be  denied,  where 
the  plaintiff  only  alleges  that  he  does  not  know  by  what  witnesses  and  by  what 
evidence  the  defendants  will  endeavor  to  establish  the  defense,  but  does  not 
show  that  he  is  ignorant  of  what  is  charged  against  him,  nor  that  he  cannot 
prepare  for  trial  for  want  of  knowledge  as  to  what  questions  of  fact  will  be 
litigated. 

Where  the  answer  in  a  libel  suit  simply  alleged  that  the  matter  claimed  to  be 
libelous  was  true :  Held,  that  as  under  it  no  evidence  to  justify  could  be  offered, 
that  this  was  ground  for  denying  a  motion  for  a  bill  of  particulars  of  the  evi- 
dence to  be  introduced  in  support  of  the  answer. 
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APPEALS  from  orders  of  this  court  made  at  special  term, 
one  in  the  case  of  Orvis  v.  Jennings  and  Jones,  by  Judge 
JOSEPH  F.  DALY,  and  oiie  made  in  the  case  of  Orvis  v.  Dana, 
by  Judge  VAN  BRUNT. 

Both  actions  were  for  libel.  In  the  case  of  Orvis  v.  Jen- 
nings and  Jones,  the  complaint  alleged  that  on  November 
25th,  18T5,  the  defendants  maliciously  wrote,  composed  and 
published  in  "  The  New  York  Times  "  newspaper  of  which  the 
defendant  Jennings  was  editor,  and  the  defendant  Jones  was 
publisher,  the  following  article  which  it  was  alleged  was  false 
and  defamatory,  viz : 

"A  PAIR  OF  SWINDLERS. 


OPERATIONS    OF    TWO   CONFIDENCE    MEN    IN    THIS    CITY— THEY   BUN 
UP   DEBTS   TO   A  LARGE   AMOUNT   AND   THEN   ABSCOND. 

"  Charles  B.  Orvis  and  Dexter  A.  Reed,  two  dealers  in  hard 
woods,  occupying  rooms  in  the  same  building,  No.  52  Center 
street,  have  absconded,  leaving  debts  behind  them  aggregating 
from  $75,000  to  $100,000.  Orvis  is  an  old  swindler.  A  few 
years  ago  he  had  an  office  in  King  street,  Toronto,  Canada, 
where  he  ostensibly  dealt  in  Kansas  lands.  His  real  business, 
however,  was  to  advertise  in  the  daily  papers  for  a  clerk  with 
$700  or  $800  cash.  He  employed  all  persons  offering,  at  high 
salaries,  and  gave  them  his  own  worthless  notes  for  their  money. 
When  the  first  of  the  month  came  around  he  was  in  Chicago, 
where  he  played  a  similar  game  until  that  city  became  too  warm 
for  him,  and  he  came  to  New  York.  His  first  venture  here 
was  in  the  hotel  line,  at  Eighth  street  and  Broadway.  He  failed, 
with  $20,000  in  judgments  recorded  against  him.  He  next  set 
up  as  a  private  banker  in  the  Stuyvesant  building,  but  his  only 
success  here  was  a  marriage  which  he  contracted  with  a  lady  of 
respectable  family.  After  his  marriage  he  went  into  the  hard 
wood  business  on  commission.  He  received  a  number  of  con- 
signments from  the  West,  but  was  so  slow  in  making  his  re- 
turns that  his  principals  made  an  investigation,  the  result  of 
which  has  been  his  absconding.  Reed  came  hither  from  one 
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of  the  most  respectable  Boston  houses  in  the  trade.  He  was 
esteemed  an  honest  and  upright  young  man,  and  enjoyed  a  first- 
class  credit  until  he  met  Orvis,  who,  it  is  believed,  led  him  astray. 
Reed  swindled  his  creditors  in  precisely  the  same  manner  that 
Orvis  did  his,  by  selling  their  goods  and  pocketing  the  pro- 
ceeds. They  also  divided  some  $50,000  by  means  of  another 
swindle  which  they  perpetrated  in  partnership.  Reed,  whose 
credit  was  good,  indorsed  notes  made  by  Orvis,  and  the  latter 
sold  them.  Orvis  told  a  friend  a  short  time  ago  that  he  had 
sent  his  wife  and  family  to  San  Francisco,  and  it  is  believed 
that  the  pair  are  now  in  that  city.  No  effort  has  thus  far  been 
made  to  bring  them  to  punishment." 

The  defendants  by  their  answer  admitted  the  publication  of 
the  article,  and  as  a  first  defense  denied  that  it  was  false  or  de- 
famatory, or  published  with  malice,  and  denied  that  the  plaint- 
iff had  been  damaged. 

As  a  second  defense  the  defendants  alleged  on  information 
and  belief  : 

"  I.  That  the  matter  of  which  the  plaintiff  complains  was  and 
is,  so  far  as  it  relates  to  the  plaintiff,  true  of  him ;  and  in  par- 
ticular that  from  about  August,  1875,  to  about  October,  1875, 
the  plaintiff  carried  on  business  as  a  commission  dealer  in  hard 
woods,  at  No.  136  Centre  street,  in  the  city  of  New  York, 
where  he  gained  the  confidence  of  a  number  of  business  men, 
and  thereby  obtained  trust  and  credit,  and  incurred  debts  to  a 
large  amount,  chiefly  upon  promissory  notes  or  bills  of  exchange 
negotiated  to  various  persons,  whose  names  are  at  present  un- 
known to  the  defendants ;  and  thereupon,  and  on  or  about 
October  22d,  1875,  the  plaintiff  absconded  from  his  said  place 
of  business,  leaving  debts  behind  him  which  amounted  to 
$30,000,  or  more,  and  which,  with  those  of  Dexter  A.  Reed, 
who  occupied  rooms  in  the  same  building,  and  disappeared  at 
about  the  same  time,  aggregated  over  $75,000.  That  among 
the  debts  thus  contracted  and  left  unpaid  were  the  following, 
namely :  one  of  $1,000  and  one  of  $950  upon  negotiable  paper 
to  which  the  plaintiff  and  said  Dexter  A.  Reed  were  parties, 
upon  which  goods  had  been  obtained  from  Thomas  Remington, 
of  No.  87  Thomas  street,  in  the  city  of  New  York ;  and  one  of 
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$1,500  for  lumber  received  from  J.  N.  Boyle,  M.  L.  Cox  and 
Frank  Landers,  composing  the  firm  of  Boyle,  Cox  &  Co.,  of 
Indianapolis,  Indiana. 

"  II.  That  the  plaintiff  had  previously  cheated  and  defrauded 
other  persons  grossly  or  with  deliberate  artifice,  or  had  attempted 
so  to  do ;  and,  in  particular,  that  in  or  about  the  year  1869,  or 
previous  to  the  year  1870,  the  plaintiff  had  an  office  in  King 
street,  in  Toronto,  in  Canada,  where  he  ostensibly  dealt  in  Kan- 
sas lands,  and  that,  under  color  of  an  ostensible  business,  he 
advertised  in  the  newspapers  for  a  clerk  with  money  to  entrust 
to  his  employer,  and  engaged  such  persons  as  offered,  or  at- 
tempted so  to  do,  by  the  inducement  of  large  salaries,  and  whose 
money  the  plaintiff  received  or  attempted  to  obtain  in  exchange 
for  his  own  worthless  notes  or  written  obligations  therefor; 
and,  in  particular,  that  the  plaintiff  thus  attempted  to  employ 
one  Gregory,  who  was  then  in  the  employ  of  the  firm  known 
as  Messrs.  Dodgson,  Shields  &  Co.  That  subsequently,  in  the 
city  of  Chicago,  in  the  State  of  Illinois,  the  plaintiff  defrauded 
other  persons  or  attempted  so  to  do,  in  like  manner,  and  in  the 
pretended  sale  of  lands  in  the  State  of  Kansas :  and,  in  particu- 
lar, that  the  plaintiff  so  defrauded  or  attempted  to  defraud  one 
Bradshaw ;  and  that,  when  the  plaintiff  was  in  danger  of  being 
exposed  or  punished,  and  was  indicted,  on  complaint  of  said 
Bradshaw,  for  these  frauds  there,  he  came  away  from  Chicago. 

"  III.  That  subsequently,  and  in  or  about  the  year  1871  or 
1872,  the  plaintiff  was,  or  pretended  to  be,  engaged  in  business 
as  a  private  banker  in  the  Stuyvesant  building,  at  or  near  the 
corner  of  Broadway  and  Astor  Place,  in  the  city  of  New  York, 
and  while  undertaking  said  business,  contracted  marriage. 

"  IY.  That  subsequently,  and  in  or  about  the  year  1873,  the 
plaintiff  was,  or  pretended  to  be,  engaged  in  the  business  of 
keeper  of  a  hotel  called  the  Astor  Place  Hotel,  or  the  La  Pierre 
House,  in  the  city  of  New  York  ;  and  that,  in  or  about  the  year 
1874,  the  plaintiff  failed  or  abandoned  said  business,  and  that 
there  were  then  $20,000  in  judgments  recorded  against  him, 
namely  [setting  out  certain  judgments  which  it  was  alleged 
were  unsatisfied  of  record]. 

"V.    That   subsequently,  and  as  hereinbefore   stated,  the 
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plaintiff  was,  or  pretended  to  be,  engaged  in  business  as  com- 
mission dealer  in  hard  woods,  at  No.  136  Centre  street,  in  the 
city  of  New  York,  and  solicited  and  received  consignments  of 
hard  wood  from  Indianapolis,  in  the  State  of  Indiana,  and  other 
places  in  the  Western  States,  for  sale,  and  negligently  or  wrong- 
fully failed  or  delayed  to  account  to  the  consignors  therefor ; 
and  that,  upon  investigation  being  made  by  them,  the  plaintiff 
absconded  as  aforesaid,  converting  part  or  all  of  the  proceeds  of 
said  consignments  to  his  own  use. 

"  VI.  That  on  or  about  September,  1875,  the  plaintiff  and 
one  Dexter  A.  Reed,  united  in  raising  money  by  means  of  ne- 
gotiable promissory  notes  or  bills  of  exchange,  to  which  the 
plaintiff  and  said  Dexter  A.  Reed  were  parties,  and  which  were 
negotiated  by  the  plaintiff,  when  he  well  knew  that  he  was  in- 
solvent, and  that  said  notes  woirid  not  be  paid  ;  and  that  said 
promissory  notes  or  bills  of  exchange  to  a  large  amount,  were 
so  negotiated  to  various  persons  whose  names  are  at  present 
unknown  to  the  defendants ;  and  that  a  part  of  the  proceeds 
thereof  was  received  by  the  plaintiff.  That  among  the  promis- 
sory notes  or  bills  of  exchange  thus  negotiated  were  two  for 
$750  each,  which  purported  to  be,  but  were  not  in  fact,  made 
by  Messrs.  Levy  Brothers,  of  No.  103  Avenue  B,  of  the  city  of 
New  York,  which  were  passed  by  the  plaintiff  and  said  Dexter 
A.  Reed  to  Messrs.  Boyle,  Cox  &  Co.,  of  Indianapolis,  in  the 
State  of  Indiana,  as  the  genuine  paper  of  said  Levy  Brothers, 
in  payment  of  indebtedness  for  lumber  consigned  to  them. 

"  VII.  That  the  plaintiff  and  said  Dexter  A.  Reed  acted  in 
confederacy  in  thus  incurring  debts  and  absconding,  and  in  thus 
raising  money  and  credit  upon  worthless  notes  and  bills  of  ex- 
change, and  that  the  circumstances  of  their  incurring  such 
debts,  and  negotiating  said  notes  or  bills  of  exchange,  were  such 
as  would  have  afforded  good  ground  for  an  effort  to  hold  the 
plaintiff  to  bail,  and  render  him  liable  to  execution  against  the 
person. 

"  VIII.  That  while  the  plaintiff  was  soliciting  and  obtaining 
consignments  of  merchandise  as  aforesaid,  he  was  and  still  is 
under  indictment  for  forgery.  That  on  or  about  December 
12th,  1873,  twenty-five  several  indictments  which  had  been 
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duly  found  by  the  grand  jury  for  the  city  and  county  of  New 
York,  against  the  plaintiff  herein,  were  duly  presented  to  the 
Court  of  General  Sessions  for  the  city  of  New  York,  and  there 
filed ;  and  that  said  indictments  severally  charged  the  plaintiff 
herein  with  the  crime  of  forgery,  as  follows,  namely :  That  the 
plaintiff  feloniously  did  falsely  make,  forge  and  counterfeit,  and 
cause  and  procure  to  be  falsely  made,  forged  and  counterfeited, 
and  willingly  act  and  assist  in  the  false  making,  forging  and 
counterfeiting,  a  certain  instrument  and  writing  of  the  kind 
commonly  called  first  mortgage  bonds,  purporting  to  have  been 
issued  by  a  certain  corporation  called  '  The  Buffalo,  New  York 
and  Erie  Railroad  Company,'  with  intent  to  injure  and  defraud 
one  George  B.  Ripley  and  divers  other  persons ;  and  that  the 
plaintiff  feloniously  did  falsely  make,  forge  and  counterfeit,  and 
willingly  act  and  assist  in  the  false  making,  forging  and  coun- 
terfeiting the  instrument  and  writing  aforesaid,  which  said  false, 
forged  and  counterfeited  bond,  purported  to  be  sealed  with  the 
corporate  seal  of  the  said  corporation,  with  intent  to  injure  and 
defraud  said  George  B.  Ripley  and  divers  other  persons ;  and 
that  the  plaintiff,  feloniously  and  falsely  did  utter  and  publish 
as  true,  with  intent  to  injure  and  defraud  said  George  B.  Rip- 
ley  and  others,  the  certain  instruments  and  writings  aforesaid, 
well  knowing  the  same  to  be  false,  forged  and  counterfeited. 
And  that  the  plaintiff  obtained  credit  from  the  persons  herein- 
before named,  and  others  unknown  to  the  defendants,  when 
said  persons  were  in  ignorance  of  said  charges,  and  were  in- 
duced to  give  the  plaintiff  credit,  and  trust  him  with  their  mer- 
chandise, in  confidence  that  the  plaintiff  was  in  good  credit, 
standing  and  reputation." 

For  a  third  defense,  the  defendants  also  alleged  on  informa- 
tion and  belief : 

"  I.  That  the  substance  of  the  charge  against  the  plaintiff 
contained  in  the  matter  complained  of,  namely,  that  the  plaint- 
iff was  a  confidence  man  and  swindler,  was  and  is  true.  And 
in  particular,  as  stated  in  the  first,  fourth,  fifth,  sixth  and  sev- 
enth paragraphs  of  the  second  defense  herein,  which  the  defend- 
ants severally  repeat  as  a  part  of  this  defense ;  and  further,  that 
the  plaintiff,  in  or  about  the  year  1873,  procured  an  introduction 
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to  George  B.  Ripley  as  a  person  wishing  to  borrow  money  on 
collateral  security,  and  at  various  times  between  the  6th  day  of 
June,  1873,  and  the  1st  day  of  August,  1873,  obtained  alto- 
gether $19,995  from  said  George  B.  Ripley,  upon  a  pledge  of 
first  mortgage  bonds  of  the  Buffalo,  New  York  and  Erie  Rail- 
road Company,  which  were  forged,  and  known  by  the  plaintiff 
so  to  be. 

u  II.  That  at  the  time  of  the  publication  of  the  matter  com- 
plained of,  the  plaintiff  was  insolvent,  and  that  there  were  judg- 
ments to  the  amount  of  $28,820  32,  recorded  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  outstanding  and 
unsatisfied  against  him  ;  that  he  was  utterly  irresponsible ;  that 
he  was  under  indictment  in  Chicago  for  bogus  operations  in 
Kansas  lands,  on  the  complaint  of  one  Bradshaw,  and  under 
twenty-five  indictments  for  forgery  in  the  city  of  New  York, 
on  the  complaint  of  George  B.  Ripley  ;  and  that  any  attempt 
by  him  to  obtain  credit  from  persons  ignorant  of  these  facts 
would  have  been  a  gross  fraud  on  his  part." 

The  plaintiff  moved  for  a  bill  of  particulars,  on  an  affidavit 
stating  that  he  was  ignorant  of  the  particulars  and  facts  which 
the  defendants  expected  to  prove,  and  was  advised,  and  believed 
that  it  was  necessary  and  material  to  his  controverting  the  truth 
of  the  statements  made  by  the  defendants,  that  they  should 
render  him  a  bill  of  particulars  thereof. 

In  opposition  to  the  motion,  the  defendants  jointly  made  an 
affidavit  in  which,  in  addition  to  the  ordinary  affidavit  of  merits^ 
they  swore : 

"  I.  That  the  charge  published  in  the  New  York  Times,  on 
November  20th,  1875,  of  which  the  plaintiff  complains,  and  the 
facts  set  forth  in  justification  thereof,  were  communicated  to 
the  writer  of  the  said  article  by  some  member  or  employee  of 
the  firm  of  Dun,  Barlow  &  Co.,  of  the  city  of  New  York,  a 
mercantile  agency  employed  by  numerous  highly  respectable 
merchants,  bankers,  and  others,  who  in  the  course  of  their  busi- 
ness are  constantly  called  upon  to  give  credit  to  persons  un- 
known to  them.  That  the  trustworthy  character  of  the  said 
firm,  and  of  the  information  generally  received  from  them,  and 
the  notoriously  bad  character  of  the  plaintiff  wherever  he  has 
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been  known,  gave  confidence  of  the  truth  of  the  said  facts  and 
charges,  which  were  published  without  malicious  intent,  and 
simply  for  the  purpose  of  putting  the  subscribers  and  readers 
of  the  New  York  Times  upon  their  guard  against  being  de- 
frauded by  the  plaintiff. 

"  II.  That  the  defendants  have  general  information  that  the 
charge  published  concerning  the  plaintiff,  that  he  was  a  confi- 
dence man  and  a  swindler,  and  the  particular  instances  of  fraud 
or  swindling  mentioned  in  said  article  are  true ;  that  many  of 
the  acts  of  the  plaintiff  referred  to  occurred  at  remote  places, 
and  other  acts  in  or  near  the  city  of  New  York  ;  and  that  all 
material  parts  of  the  article  relate  to  frauds  which  were  done  in 
a  manner  intended  to  be  concealed  from  the  knowledge  of  every 
one ;  and  that  a  particular  knowledge  of  the  facts  by  which  de- 
fendants may  prove  the  truth  of  the  charge  is  difficult  of  attain- 
ment by  defendants,  by  reason  of  such  remoteness  and  secrecy ; 
and  that  as  deponents  verily  believe  all  said  matters  are  within 
the  personal  knowledge  of  plaintiff.  That  defendants  have  been 
and  now  are  collecting  the  evidence  of  the  particular  facts  and 
circumstances  by  which  they  intend  to  prove  their  defense ;  and 
that  to  disclose  the  same  to  the  plaintiff  more  fully  than  it  has 
been  disclosed  by  their  answer,  or  may  be  by  any  supplemental 
or  amended  answer  which,  upon  leave  of  court,  they  may  be  ad- 
vised to  make,  would  fyejudice  their  defense.  That  as  the  de- 
fendants are  advised  and  believe,  substantial  justice  can  be  done 
at  the  trial,  without  the  aid  of  the  information  sought  by  the 
plaintiff,  and  without  narrowing  the  issue  formed  by  the  plead- 
ings." 

After  argument  before  him  at  special  term,  Judge  JOSEPH 
F.  DALY  ordered : 

"  That  the  defendants  furnish  to  the  plaintiff  a  bill  of  partic- 
ulars of  the  defendants'  claim  in  respect  to  who  the  business 
men  were  whose  confidence,  the  defendants  mean  to  allege,  the 
plaintiff  gained  while  in  business  in  Centre  street ;  and  in  re- 
spect to  what  other  persons  the  defendants  mean  to  allege  in 
paragraph  II  of  the  second  defense,  set  forth  in  their  answer, 
that  the  plaintiff  attempted  to  cheat,  or  did  cheat,  with  artifice  ; 
and  in  respect  to  what  newspapers  the  defendants  mean  to  al- 
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lege  that  the  plaintiff  advertised  in  for  a  clerk  in  Toronto  and 
in  Chicago,  and  in  respect  to  the  names  of  the  persons  whom 
the  defendants  mean  to  allege  that  the  plaintiff  engaged  or  at- 
tempted to  engage  as  clerks ;  and  in  respect  to  what  dealings 
with  Bradshaw,  and  indictment  of  the  plaintiff  in  Chicago,  the 
defendants  mean  to  allege  ;  and  in  respect  to  whom  the  defend- 
ants mean  to  allege  that  the  plaintiff  received  consignments 
from,  and  failed  to  account  to  therefor,  while  in  Centre  street ; 
and  in  respect  to  the  nature  of  the  transaction  by  which,  and 
the  parties  with  whom,  and  the  place  where,  the  defendants 
mean  to  allege  the  consummation  of  the  alleged  swindle  of 
$50,000  was  perpetrated." 

In  the  case  of  Orvis  v.  Dana,  the  complaint  was  for  com- 
posing and  publishing,  at  the  city  of  New  York,  in  "  The  Sun" 
newspaper,  of  which  it  was  alleged  the  defendant  was  the  editor 
and  publisher,  an  alleged  libelous  article  similar  to  the  one  pub- 
lished in  the  Times. 

The  answer  in  that  case  admitted  that  the  publication  had 
been  made,  and  that  the  defendant  was  the  editor  of  the  Sun  at 
the  time  of  the  publication,  but  denied  that  the  defendant  had 
composed  the  article,  or  was  the  publisher  of  the  paper,  and  al- 
leged that  it  was  published  by  the  Sun  Printing  and  Publishing 
Company. 

The  answer  also  alleged,  on  information  and  belief,  that  the 
matter  published,  so  far  as  it  related  to  the  plaintiff,  was  true. 
It  also  alleged  that  the  general  character  of  the  plaintiff  at  and 
prior  to  the  time  of  the  publication,  was  bad,  and  that  the  de- 
fendant would  give  this  in  evidence  on  the  trial  in  mitigation 
of  damages.  It  also  alleged  that  prior  to  the  commencement  of 
the  action,  twenty-five  indictments  had  been  found  against  the 
plaintiff  by  the  grand  jury  of  the  city  and  county  of  New  York, 
each  for  forgery  in  the  third  degree,  and  that  under  them  the 
plaintiff  had  been  arrested  and  held  to  bail,  and  that  the  indict- 
ments were  still  pending. 

The  plaintiff  moved  for  a  bill  of  particulars  on  an  affidavit 
similar  to  the  one  used  by  him  in  the  case  of  Of  vis  v.  Jennings. 
No  affidavit  was  presented  by  the  defendant  in  opposition.  The 
motion  was  argued  before  Judge  Van  Brunt  at  special  term, 
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and  after  argument  he  delivered  an  opinion  in  which  he  arrived 
at  the  conclusion  that  the  case  of  Tilton  v.  Beecher  (59  N.  Y. 
176),  did  not  decide  that  the  defendant,  in  every  case,  could  be 
compelled  to  furnish  a  bill  of  particulars,  and  that  such  was  not 
the  practice  before  the  Code,  and  that  §  158  of  the  Code  did  not 
authorize  the  court  to  order  the  defendant  to  furnish  a  bill  of 
particulars  of  his  defense  in  an  action  for  libel ;  but  on  account 
of  the  previous  decision  to  the  contrary,  made  by  Judge  Joseph 
F.  Daly  in  the  case  of  Orvis  v.  Jennings,  he  ordered  a  bill  of 
particulars  to  be  furnished  similar  to  the  one  ordered  in  that 
case. 

Austin  Abbott,  for  the  appellants  Jenning  and  Jones. 
Willard  Bartlett,  for  appellant  Dana. 

H.  C.  Gardiner  and  Silas  M.  Stilwell,  Jr.,  for  respondent 
in  both  cases. 

YAN  HOESEN,  J. — On  the  application  of  the  plaintiff,  Judge 
J.  F.  Daly,  at  special  term,  ordered  the  defendants  Jennings 
and  Jones  to  give  a  bill  of  particulars  of  some  of  the  matters 
pleaded  by  them  in  justification  of  an  alleged  libel  upon  the 
plaintiff.  Afterwards,  upon  the  application  of  the  plaintiff, 
Judge  Yan  Brunt,  at  special  term,  ordered  the  defendant  Dana 
to  give  to  the  plaintiff  a  similar  bill  of  particulars. 

The  defendant  Dana  appealed  from  the  order  of  Judge  Yan 
Brunt ;  and  the  plaintiff  and  the  defendants  Jones  and  Jennings 
also  appealed  from  the  order  of  Judge  Daly.  The  appeals  were 
argued  at  the  same  time,  and  two  questions  were  discussed  upon 
the  argument,  and  are  now  to  be  determined. 

First.  Has  the  court  power,  in  an  action  for  libel,  to  require 
the  defendant  to  give  to  the  plaintiff  a  bill  of  particulars  of  the 
matters  pleaded  in  justification  ? 

Secondly.  If  the  court  possesses  such  power,  did  the  plaintiff 
in  these  cases  present  good  reasons  for  its  exercise  ? 

The  plaintiff  complains  that  the  defendants,  in  both  actions, 
published  concerning  him  the  same  libelous  statement.  That 
statement  is  general  and  vague.  It  alleges  that  the  plaintiff  is 
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an  old  swindler,  and  refers,  in  a  loose  way,  to  some  transactions 
of  a  questionable  character  in  which  he  was  engaged  at  different 
places  in  former  years.  The  defendant  Dana  attempts  to  justify 
by  simply  alleging  that  the  charges  of  the  statement  are  true. 
The  defendants  Jones  and  Jennings,  not  content  with  the  gen- 
eral allegation  of  the  truth  of  the  charges,  plead  with  fullness 
and  circumstantiality  the  facts  by  which  they  expect  to  establish 
the  truth  of  the  imputations  upon  the  plaintiff. 

There  is  no  precedent,  in  this  State,  for  a  bill  of  particulars 
in  a  libel -suit.  In  all  probability,  the  plaintiff  would  not  have 
thought  of  asking  particulars  in  these  cases,  but  for  the  decision 
in  Tilton  v.  BeecJier  (59  K  Y.  176).  Because  the  Court  of 
Appeals  decided  in  that  case  that  it  was  in  the  power  of  a  court 
of  original  jurisdiction  to  order  the  plaintiff  to  furnish  a  bill  of 
particulars  in  an  action  for  criminal  conversation,  it  seems  to  be 
supposed  that  hereafter  a  bill  of  particulars  is  to  be  as  much  a 
matter  of  course  in  an  action  of  tort,  as  it  has  hitherto  been  in 
an  ordinary  action  on  a  book  account.  If  Tilton  v.  Beecher 
had  never  been  decided,  there  would  still  be  abundant  authority 
for  holding  that  it  is  a  necessary  part  of  the  powers  of  every 
court  of  general  jurisdiction  to  order  bills  of  particulars  when- 
ever a  party  is  unable  to  ascertain  from  the  general  statements 
composing  the  pleadings  of  his  opponent,  what  particular  ques- 
tions of  fact  he  must  prepare  himself  to  try. 

It  is  true  that  in  New  York  the  courts  have  never  ordered 
bills  of  particulars  in  any  actions  of  tort,  except  trover  and  eject- 
ment, but  in  England  and  in  Ireland,  as  well  as  in  several  States 
of  the  American  Union,  courts  whose  inherent  powers  are  the 
same  as  those  of  our  own  courts,  have  ordered  bills  of  particulars 
in  trespass,  in  actions  for  nuisance,  and  in  actions  for  libel. 

In  Jones  v.  Bewicke  (5  L.  R.  C.  P.  p.  32),  which  was  an 
action  for  libel,  the  defendant,  who  had  charged  the  plaintiff 
with  perjury,  and  who  pleaded,  by  way  of  justification,  that  the 
charge  was  true,  was  compelled  to  give  particulars  of  the  mat- 
ters he  relied  on  to  justify  the  libel. 

In  Wren  v.  Weild  (4  L.  R.  Q.  B.  p.  213),  the  defendant, 
who  had  stated  to  persons  who  had  bought  certain  machines  of 
the  plaintiff,  that  such  machines  were  an  infringement  of  his 
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patent,  was  ordered  by  the  Queen's  Bench  to  furnish  to  the 
plaintiff  a  bill  of  particulars  specifying  in  what  respects  the  ma- 
chines infringed  his  patent. 

In  Wood  v.  Jones  (1  Fost.  &  F.  p.  301),  the  plaintiff  in  an 
action  for  slander,  was  compelled  to  furnish  the  names  of  the 
persons  to  whom  the  defendant  had  communicated  the  slander, 
and  whose  patronage  the  plaintiff  had  lost  in  consequence  of 
the  aspersions. 

In  Slator  v.  Slater  (8  Law  Times  Rep.  N.  S.  p.  856),  the 
plaintiff  was  ordered  to  give  particulars  of  the  occasions  on 
which  the  defendant  had  uttered  the  slander.  The  plaintiff's 
counsel  stated,  in  the  course  of  his  argument,  that  he  had 
searched  the  books  from  Croke  Jac.  downward,  without  find- 
ing a  precedent  in  England  for  the  application. 

In  Lagan  v.  Gibson  (Irish  Exchequer,  Nov.  15,  1875,  re- 
ported in  vol.  9  Irish  Reports,  0.  L.  series,  p.  507),  which  was 
an  action  for  seduction,  the  defendant  applied  for  a  bill  of  par- 
ticulars, and  the  Chief  Baron,  though  denying  the  application, 
used  the  following  language  on  the  subject  of  the  power  of  the 
court  to  order  particulars :  "  There  is  no  doubt  that  the  court 
has  an  inherent  jurisdiction  to  order  particulars  in  all  cases  in 
which  it  is  satisfied  by  affidavit  that  either  for  the  purpose  of 
pleading,  or  of  defense  at  the  trial,  the  plaintiff  should  more 
clearly  define  his  cause  of  action.  The  application,  however,  is 
not  granted  of  course  ;  special  grounds  and  circumstances  must 
be  proved,  to  show  the  necessity  for  more  specific  information." 

The  case  Early  v.  Smith  (Irish  Law  Reports  New  Series 
vol.  12,  appendix  p.  35),  establishing  the  power  of  the  court  to 
order  particulars,  was  mentioned  with  approval  by  the  Court 
of  Appeals  in  Tilton  v.  Beeclier  (supra). 

In  True  v.  Plumley  (36  Maine,  466),  and  in  Clark  v.  Mun- 
sell  (6  Mete.  373),  the  plaintiffs  were  compelled  to  furnish 
particulars  of  the  facts  constituting  a  right  of  action  for  slander. 

Whilst  there  is  no  doubt  that  the  courts  I  have  mentioned 
have  never  until  recently  exercised  the  power,  it  cannot  now  be 
questioned  that  they  have,  even  in  actions  of  tort,  "  an  inherent 
jurisdiction  "  to  quote  the  words  of  Chief  Baron  Palles,  "  to 
order  particulars." 
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It  is  contended,  however,  by  the  counsel  for  the  defendants, 
that  the  courts  of  New  York  have  not  the  power  to  order  par- 
ticulars that  is  possessed  by  the  courts  in  the  United  Kingdom, 
because  the  Code,  which  was  intended  as  a  revision  of,  or  as  a 
substitute  for,  the  old  common-law  practice,  makes  no  provision 
for  bills  of  particulars,  except  where  an  account  is  pleaded,  or 
where  the  claim  of  a  party  is  lacking  in  definiteness.     The 
word  claim  has,  it  is  argued,  a  signification  well  settled  and 
thoroughly  understood.     It  implies,  we  are  told,  a  demand  for 
affirmative  relief,  and,  for  the  purpose  of  showing  such  to  be  its 
meaning,  various  definitions  of   the  word  have  been  collated 
from  the  law  dictionaries  of  Jacob,  Bouvier,  and  Burrill.     All 
the  definitions  agree  that  a  claim  is  a  demand  for  a  thing,  the 
ownership  of  which,  or  an  interest  in  which,  is  in  the  claimant, 
but  the  possession  of  which  is  wrongfully  withheld  by  another. 
It  is  singular  that  no  one  of  the  definitions  fairly  covers  the  de- 
mand made  by  Tilton  against  Beecher.     It  would  be  doing  vio- 
lence to  language  to  say  that  the  damages  which  Tilton  sought 
were  property  which  he  owned,  and  which  Beecher  wrongfully 
withheld.     The  Court  of  Appeals,  when  they  declared  it  to  bo 
within  the  power  of  the  City  Court  of  Brooklyn  to  order  Tilton 
to  furnish  particulars,  must  have  regarded  the  word  claim,  in 
§  158,  as  having  a  broader  signification  than  the  law  dictionaries 
ascribe  to  it.     In  common  parlance  a  claim  means  an  assertion, 
a  pretension.    When  claim  is  used  as  a  verb,  many  respectable 
writers  seem  to  regard  it  as  a  synonym  for  state,  urge,  insist, 
or  assert.     Thus,  Judge  Yan  Brunt,  in  his  very  able  opinion  at 
special  term,  speaks  of  actions  in  which  '•  the  indebtedness  is 
claimed  to  have  arisen."     And  Judge  Rapallo,  in  his  opinion 
in  Tilton  v.  Beecher,  says,  "  It  is  claimed  that  an  important 
element  in  the  case  consists  of  confessions  ; "  again  he  says,  "  he 
denies  that  the  acts  charged  were  ever  committed,  but  claims 
that  for  the  purpose  of  preparing  his  defense,  &c.,  &c. ;  "  again 
he  says,  "the  transactions  out  of  which  the  indebtedness  is 
claimed  to  have  arisen,"  &c. 

It  is  very  plain  that  both  Judge  Rapallo  and  Judge  Yan 
Brunt  used  the  word  in  its  popular  sense,  without  associating 
with  it  the  idea  of  an  affirmative  demand ;  and  that  when  they 
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said  "  an  indebtedness  is  claimed  to  have  arisen,"  they  meant 
merely  that  the  indebtedness  was  alleged  or  stated  to  have 
arisen.  I  am  aware  that  such  a  use  of  claim  is  not  strictly  cor- 
rect, and  that  the  best  authorities  condemn  it ;  yet,  that  it  is  the 
ordinary  use  of  the  word,  admits  of  little  question.  Bad  as  the 
misuse  may  be,  it  is  no  worse  than  the  misuse  in  the  English 
courts  of  the  word  contention,  which  is  employed  in  West- 
minster Hall  as  a  synonym  for  point,  or  proposition.  I  think 
that  claim,  in  §  158,  must  be  taken  to  mean  case,  and  that  the 
legislature  intended  to  embrace  in  the  word  all  causes  of  action, 
and  all  grounds  of  defense  ;  the  pleaded  stories  of  both  parties ; 
pleas  of  confession  and  avoidance,  no  less  than  complaints  and 
counter-claims.  A  bill  of  particulars  may  be  ordered,  says 
§  158,  in  all  cases,  and  from  either  party.  It  evidently  was 
the  intention  to  confer  upon  the  courts  the  most  absolute  and 
sweeping  power  to  order  particulars.  It  would  have  been  easy 
for  the  legislature,  if  their  design  had  been  not  to  allow  par- 
ticulars, except  of  matters  set  out  in  complaints,  or  in  coun- 
terclaims, to  make  the  language  of  §  158  express  that  intent. 
The  words  all  cases  include  actions  of  torts,  suits  in  equity,  in 
fact  every  imaginable  description  of  action.  Either  party  may 
in  all  cases  be  compelled  to  furnish  particulars.  Where  lan- 
guage so  comprehensive  is  used,  and  where  discretion  so  un- 
limited is  plainly  confided  to  the  courts,  we  ought  not  to  be 
ingenious  in  discovering  ways  to  thwart  the  legislative  will.  It 
would  be  wrong  to  give  the  word  claim  a  narrow  and  technical 
meaning,  and  then  to  let  it  master  the  rest  of  the  sentence,  and 
control  its  construction. 

But,  giving  to  claim  the  narrow  interpretation  insisted  on 
by  the  counsel  for  the  defendant,  and  conceding  that  §  158  only 
allows  the  ordering  of  particulars  of  affirmative  demands,  I  think 
that  §  469  of  the  Code  gives  ample  authority  for  bills  of  par- 
ticulars in  cases  like  the  present.  "  That  section,"  says  Judge 
Rapallo,  in  Tilton  v.  B  etcher,  "  would  probably  suffice  to  pre- 
serve the  authority  of  the  court  to  order  particulars  in  all  cases 
before  accustomed."  It  continues  in  force  all  the  old  rules  and 
practice  of  the  courts  not  inconsistent  with  the  Code.  The  old 
system  of  pleading  was  abolished.  The  old  practice  was  re- 
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tained,  where  not  inconsistent  with  the  Code.  "What  is  there 
inconsistent  with  the  Code  in  permitting  the  court  to  order  a 
bill  of  particulars  in  a  libel  suit  ?  The  counsel  for  the  defend- 
ant says  that  §  158  was  intended  as  a  substitute  for  the  old  law 
on  the  subject  of  bills  of  particulars.  That  is  begging  the 
question.  Wherein  is  §  158  of  greater  force  than  §  469  ?  The 
old  law  permitted  a  bill  of  particulars  in  an  action  of  trover,  and 
in  ejectment.  When  the  Code  was  first  enacted,  the  only  sec- 
tion on  the  subject  of  bills  of  particulars  provided  merely  that 
a  bill  of  particulars  might  be  ordered  of  an  account  of  more  than 
twenty  items.  Will  it  be  seriously  contended  that  the  adoption 
of  that  section  ousted  the  courts  of  their  power  to  order  par- 
ticulars in  actions  of  trover  and  of  ejectment  ?  Certainly  not. 
The  old  practice  remained  in  force,  being  preserved  by  §  469. 

An  intent  on  the  part  of  the  legislature  to  deprive  the  courts 
of  an  essential  branch  of  their  powers,  of  a  part  of  their  "  in- 
herent jurisdiction,"  is  not  to  be  presumed,  without  clear  evi- 
dence of  such  intent. 

It  is  of  no  force  to  say  that  the  granting  of  bills  of  particu- 
lars in  actions  for  libel  was  not  a  part  of  the  accustomed  practice 
of  our  courts.  The  Court  of  Appeals  disposed  of  that  objection 
when  they  established  the  power  of  courts  of  original  jurisdic- 
tion to  order  particulars  in  an  action  for  criminal  conversation. 
The  powers  of  a  court  do  not  depend  upon  the  frequency  with 
which  the  exercise  of  them  is  invoked. 

I  think,  therefore,  that  the  power  to  order  particulars  to  be 
furnished  by  the  defendant  in  a  libel  suit,  is  beyond  dispute. 

We  come  now  to  the  question  whether,  in  these  cases,  we 
ought  to  exercise  that  power.  I  am  clearly  of  the  opinion  that 
we  should  not. 

It  was  said  by  Chief  Baron  Palles,  in  Lagan  v.  Gibson 
{supra),  that  "  particulars  are  always  useful  to  the  defendant ; 
they  limit  the  occasions  in  reference  to  which  the  plaintiff  is  at 
liberty  to  apply  evidence,  and  consequently  restrict  the  range  of 
proof  necessary  to  the  defendant.  But  this  restriction  does  not 
per  se  constitute  a  necessity  for  particulars  within  the  meaning 
of  the  rule." 

In  Horlock  v.  Lediard  (10  M.  &  W.  67V),  Baron  Parke 
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said  :  "  There  must  be  some  special  ground  alleged,  otherwise, 
in  every  case  of  trespass,  it  would  be  a  step  in  the  cause  to 
apply  for  a  bill  of  particulars,  on  the  affidavit  of  the  defendant, 
who  would  never  know  what  the  grievances  complained  of 
were." 

In  Echlin  v.  Brady  (17  Irish  Jurist,  188),  Chief  Justice 
Lefroy  said  :  "  The  principle  applicable  to  such  an  application 
is  that  wise  precaution  which  is  given  in  the  cases  cited,  that 
the  party  applying  to  oblige  his  adversary  to  make  an  exposure 
of  his  case,  must  make  that  application  founded  upon  an  oath 
that  he  does  not  believe,  and  cannot  form  an  opinion  as  to  the 
matters  with  which  he  is  charged ;  that  the  charge  is  so  vague 
that  he  does  not  know  what  he  is  charged  with." 

In  his  affidavit  in  the  action  against  Jones  and  Jennings,  the 
plaintiff  says  no  more  than  this  :  "  He  is  ignorant  of  the  partic- 
ulars and  facts  which  defendants  expect  to  prove." 

In  his  affidavit  in  the  action  against  Dana,  the  plaintiff 
merely  says,  that  "  he  has  no  knowledge,  information  or  belief 
as  to  the  persons,  times  or  places  of  the  facts  by  which  the 
defendant  proposes  to  establish  the  material  averments  in  his 
answer." 

Tested  by  the  rules  laid  down  in  the  cases  I  have  cited,  these 
allegations  are  utterly  insufficient  to  entitle  the  plaintiff  to  a 
bill  of  particulars.  They  merely  amount  to  a  statement  that 
the  plaintiff  does  not  know  by  what  witnesses  and  by  what 
evidence  the  defendants  will  endeavor  to  establish  their  defense. 
He  does  not  say  that  he  does  not  know  what  he  is  charged 
with,  nor  does  he  state  that  he  cannot  prepare  for  trial  for  want 
of  knowledge  as  to  what  questions  of  fact  will  be  litigated,  but 
he  seeks  to  compel  the  defendants  to  give  him  an  interior  view 
of  their  case.  In  the  language  of  Chief  Justice  Robertson  (1 
Abb.  N.  S.  238),  "  the  law  has  always  considered  sacred  the 
rights  of  both  parties  to  keep  secret  their  preparations  and  means 
of  attack  and  defense." 

It  can  seldom  be  necessary,  under  our  system  of  pleading 

and  practice,  to  compel  either  the  plaintiff  or  the  defendant  to 

furnish  particulars  in  an  action  for  libel.     In  England,  since 

the  enactment  of  the  common  law  procedure  act,  it  has  been 

VOL.  VI.— 29 


450  COURT  OF  COMMON  PLEAS. 


Orvis  v.  Jennings. 


allowable  to  plead  justification  of  a  libel  in  general  terms.  In 
consequence  of  that  relaxation  of  the  old  rules  of  pleading,  it 
has  there  become  necessary  to  make  bills  of  particulars  supply 
those  details  of  justification  which  were  formerly  an  essential 
part  of  the  justificatory  plea.  Hence,  we  see  particulars  or- 
dered in  Jones  v.  Bewicke,  supra  (Townshend  on  Slander,  2d 
ed.  sec.  355,  note  2).  In  New  York,  the  strict  rules  of  the 
common  law  respecting  the  pleading  of  justification  remain  in 
full  force  (  Wackier  v.  Quenzer,  29  N.  T.  553). 

If  the  defendant  fails  to  plead  a  complete  justification,  he 
will  not  be  permitted  to  prove  his  defense.  The  plaintiff  has 
his  election  either  to  move  to  make  the  answer  more  definite 
and  certain,  or  to  lie  by,  and  object  on  the  trial  to  the  reception 
of  any  evidence  offered  to  support  the  defective  plea  (  Wackier 
v.  Quenzer->  29  N.  Y.  547 ;  Spooner  v.  Keeler,  51  N.  Y.  527 ; 
Tilson  v.  Clark )  45  Barb.  178). 

In  view  of  this  state  of  the  law,  it  is  difficult  to  understand 
why  the  plaintiff  should  apply  for  a  bill  of  particulars.  As  the 
pleadings  stand,  the  defendant  Dana  cannot,  upon  the  trial, 
offer  any  evidence  whatever  by  way  of  justification.  The 
charges  in  the  alleged  libel  are  vague  and  general,  and  all  he 
has  pleaded  in  justification  is  the  general  averment  that  the 
charges  are  true.  Not  a  single  specific  fact  is  stated  in  the 
answer.  If  the  defects  of  the  answer  could  be  or  should  be 
supplied  by  a  bill  of  particulars,  the  plaintiff  would  actually  be 
building  up  Dana's  defense.  "  A  bill  of  particulars  is  only 
necessary  when  justice  demands  that  a  party  should  be  apprised 
of  matters  with  greater  particularity  than  is  required  by  the 
rules  of  pleading." 

It  certainly  is  not  the  office  of  a  bill  of  particulars  to  make 
a  bad  answer  good.  The  rules  of  pleading  require  that  a  justifi- 
cation of  a  general  imputation  upon  the  plaintiff's  character 
should  state  specific  facts,  showing  in  what  manner  and  in  what 
instances  he  has  misconducted  himself ;  and  it  must  extend  to 
every  part  of  the  libel  (Chitty's  Pleadings,  vol.  1,  marg.  p.  523). 

Thus  it  appears  that  the  common-law  rules  of  pleading, 
which  in  this  respect  we  have  retained,  require  in  the  answer 
the  same  detailed  and  specific  information  that  a  perfect  bill  of 
of  particulars  would  contain. 
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Moreover,  we  must  not  lose  sight  of  the  fact  that  a  bill  of 
particulars  is  no  part  of  the  record  (Kreiss  v.  Seligman,  8  Barb. 
440).  A  justification  should  be  part  of  the  record  (Honess  v. 
StuWs,  1  C.  B.  N.  S.  p.  555). 

In  closing  these  observations,  it  is  proper  to  inquire,  what 
greater  necessity  has  the  plaintiff  for  a  bill  of  particulars  than 
any  other  plaintiff  in  a  libel  suit  in  the  last  three  hundred  years 
has  had  ?  In  England,  until  a  general  form  of  justification  was 
permitted,  no  plaintiff  ever  applied  for  or  obtained  a  bill  of 
particulars.  Had  the  rules  of  pleading  remained  unchanged, 
there  would  not  be  a  solitary  precedent  for  the  plaintiff's  appli- 
cation. We  have  not  changed  the  ancient  rules.  The  reasons 
which  caused  the  ordering  of  particulars  in  libel  suits  in  En- 
gland have  no  application  and  no  force  here. 

Affirming  the  power  of  the  court  to  order  a  bill  of  partic- 
ulars to  be  furnished  by  either  party  in  any  action,  I  am  of  the 
opinion  that  for  the  reasons  I  have  given,  the  plaintiff's  applica- 
tions for  bills  of  particulars  ought  to  have  been  denied. 

The  orders  of  Judge  J.  F.  DALY  and  Judge  YAN  BRUNT 
for  bills  of  particulars  should  be  reversed,  with  ten  dollars 
costs  and  the  disbursements  to  the  defendants  Jones  and  Jen- 
nings, and  ten  dollars  costs  and  the  disbursements  to  the  defend- 
ant Dana. 

CHARLES  P.  DALT,  Ch.  J.,  concurred. 
Ordered  accordingly. 
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ROBERT  MITCHELL  against  THE  WESTCHESTER  FIRE  INSURANCE 

COMPANY. 

(Decided  May  15th,  1876.) 

Under  the  statutes  relating  to  the  Marine  Court  of  the  city  of  New  York,  an  ap- 
peal cannot  be  taken  to  this  court  from  an  order  of  the  general  term  of  that 
court  affirming  an  order  made  at  special  term,  granting  a  new  trial  on  a  motion 
made  on  the  judge's  minutes,  unless  the  appellant  stipulates  that  in  case  the 
order  be  affirmed,  judgment  absolute  shall  be  rendered  against  him. 

APPEAL  by  plaintiff*  from  the  Marine  Court.  The  facts  are 
stated  in  the  opinion. 

J.  J.  Perry,  for  appellant. 

John  Fowler,  e/j1.,  for  respondent. 

ROBINSON,  J. — This  is  an  appeal  from  an  order  of  the  gen- 
eral term  of  the  Marine  Court,  affirming  an  order  made  by  the 
judge  at  special  term  granting  a  new  trial  on  a  motion  made 
upon  his  minutes  to  set  aside  a  verdict. 

The  notice  of  appeal  from  such  order  of  the  general  term 
does  not  contain  an  assent  on  the  part  of  the  appellant,  that  if 
the  order  be  affirmed  judgment  absolute  shall  be  rendered 
against  the  appellant,  as  required  by  sec.  9  of  ch.  545  of  the 
Laws  of  1874,  which  was  made  an  absolute  condition  of  any 
such  appeal. 

The  appeal  taken  from  this  order  was  not  upon  any  "  case 
or  exceptions  "  made,  for  a  review  of  an  erroneous  decision  of 
the  judge  or  jury  on  the  trial,  under  sec.  268  of  the  Code,  but 
upon  a  statement  of  facts  as  to  the  occurrences  on  the  trial, 
which  ought  of  right,  and  is  presumed  to  have  been,  a  copy  of 
the  testimony  given  and  other  matters  transpiring  thereon,  as 
contained  in  the  judge's  minutes  used  on  the  motion  for  a  new 
trial  made  before  him,  and  upon  which  it  was  granted  by  the 
judge. 


NEW  YOEK-MAY,  1876.  453 


Mitchell  v.  The  Westchester  Fire  Insurance  Company. 

In  the  progressive  legislation  as  to  the  jurisdiction  and  pro- 
ceedings in  the  Marine  Court,  an  order  of  the  general  term 
granting  a  new  trial  was  not  appealable  to  this  court  as  an  actual 
determination  of  the  controversy  in  that  court  {Frank  v.  Ben- 
ner,  3  Daly,  422),  until  the  act  of  1874  (ch.  545,  p.  731),  section 
9  of  which,  while  providing  for  appeals  from  the  general  term 
of  that  court  in  the  manner  prescribed  in  section  352  of  the 
Code,  from  such  an  actual  determination  at  such  general  term, 
within  twenty  days  after  written  notice  of  such  judgment,  also 
allowed  an  appeal  to  be  taken  in  like  manner  from  an  order 
granting  a  new  trial,  provided  the  notice  of  appeal  contained 
an  assent  on  the  part  of  the  appellant  that  if  the  order  be  af- 
firmed, judgment  absolute  should  be  rendered  against  the  ap- 
pellant. The  subsequent  act  of  1875,  ch.  479,  sec.  43  (Sess. 
Laws,  p.  549),  provided  that  "  the  appeals  authorized  Jnj  law, 
from  the  general  term  of  said  Marine  Court,  shall  be  taken 
within  twenty  days  after  written  notice  of  the  judgment,  and 
the  notice  of  appeal  and  the  undertaking  to  be  given  thereupon 
shall  be  in  the  same  form  as  upon  an  appeal  from  the  special  to 
the  general  term  of  the  Court  of  Common  Pleas,  and  the  case 
upon  appeal  shall  be  printed  and  heard  in  the  same  manner  as 
appeals  from  the  special  to  the  general  term  of  said  court  are 
now  conducted  and  heard  therein." 

This  relieves  the  appellant  from  the  necessity  of  specifying 
the  alleged  grounds  of  error  upon  which  the  appeal  is  founded,  as 
was  previously  required  by  sec.  353  of  the  Code.  The  sec.  43  of 
the  act  of  1875,  further  provides :  "  When  the  appeal  is  taken 
from  an  order  granting  a  new  trial  upon  a  case  or  exceptions,  if 
the  appellate  court  determines  that  no  error  was  committed  in 
granting  the  new  trial,  it  may  render  judgment  absolute  upon 
the  right  of  the  appellant,"  &c. 

The  affirmance  upon  appeal  by  the  general  term  of  the 
order  originally  made  in  this  action  to  set  aside  the  verdict,  and 
for  the  granting  of  a  new  trial  upon  the  judge's  minutes,  under 
sec.  264  of  the  Code,  was  on  an  appeal  to  the  general  term  au- 
thorized by  sec.  349  of  the  Code. 

But  the  appeal  from  such  an  order  of  affirmance  was  not  an 
appeal  from  a  judgment,  and  if  regarded  as  an  original  order 
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granting  a  new  trial,  could  only  be  effectual  under  the  act  of 
1874,  ch.  345,  when  the  notice  of  appeal  cqntained  the  assent 
of  the  appellant  that  if  the  order  should  be  affirmed,  judgment 
absolute  should  be  rendered  against  him. 

The  notice  of  appeal  in  the  present  case  does  not  comply 
with  that  provision. 

The  43d  section  of  the  act  of  1875  has  only  relation  to  ap- 
peals then  "  authorizedby  law"  and  none  such  was  so  authorized 
upon  an  appeal  from  an  order  granting  a  new  trial,  unless  the 
notice  of  appeal  was  accompanied  with  the  stipulation  that  if 
the  order  should  be  affirmed,  judgment  absolute  should  be  ren- 
dered against  the  appellant.  It  also  confined  such  right  of  ap- 
peal to  one  taken  from  an  order  granting  a  new  trial  upon  a 
case  or  exceptions. 

The  motion  for  a  new  trial  upon  the  judge's  minutes,  is  a 
proceeding  entirely  distinct  from  such  as  may  be  made  upon  a 
case  or  exceptions  (see  Code,  sec.  264,  268). 

It  is  questionable  whether  the  order  of  the  general  term 
appealed  from  is  the  order  granting  a  new  trial,  within  the 
meaning  or  purview  of  either  the  act  of  1874  or  1875,  and 
upon  which  an  appeal  to  this  court  is  allowed.  Having  been 
made  by  the  judge  who  tried  the  cause,  upon  his  minutes,  the 
order  of  the  general  term  was  merely  one  affirming  it  on  ap- 
peal, and  it  is  doubtful  whether  or  not  it  is  an  order  of  the 
general  term  setting  aside  a  verdict  and  granting  a  new  trial 
upon  a  case  or  exceptions,  contemplated  by  either  of  the  above 
mentioned  statutes. 

For  these  reasons  I  am  of  opinion  this  general  term  has  no 
jurisdiction  of  the  present  appeal,  and  that  it  should  be  dis- 
missed with  $10  costs. 

VAN  BRUNT,  J.,  concurred. 
Appeal  dismissed. 
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AUGUSTUS  E.  MASTERS  against  THE  ECLECTIC  LIFE  INSURANCE 

COMPANY. 

(Decided  May  1st,  1876.) 

An  insolvent  corporation  may  be  dissolved  and  its  affairs  wound  up  at  the  instance 
of  a  single  stockholder. 

And  this  rule  applies  to  a  life  insurance  corporation  organized  under  the  laws  of 
this  State. 

This  court  has  jurisdiction  to  dissolve  and  wind  up  such  a  corporation  when  it 
has  an  office  for  the  transaction  of  business  in  the  city  of  New  York. 

APPEAL  taken  by  Laura  A.  Bass,  from  an  order  made  by 
Judge  LARREMORE,  denying  a  motion  to  vacate  the  judgment  and 
all  proceedings  in  the  suit,  on  the  ground  of  want  of  jurisdic- 
tion of  the  court. 

The  action  was  brought  by  Augustus  E.  Masters,  the  holder 
of  live  shares  of  stock  in  the  Eclectic  Life  Insurance  Company, 
to  dissolve  the  corporation  and  wind  up  its  affairs,  on  the  ground 
that  it  was  insolvent. 

The  action  was  commenced  by  service  of  summons  and  com- 
plaint, Sept.  4th,  1873,  and  a  motion  for  temporary  injunction 
was  granted  Sept.  12th,  1873,  and  a  receiver  appointed.  On 
October  22d,  all  suits  and  proceedings  at  law  against  defendant 
were  enjoined,  and  all  creditors  required  to  present  their  claims 
to  the  receiver  prior  to  May  15th,  1874.  On  January  29th, 
1874,  a  decree  dissolving  the  corporation  was  entered. 

Mrs.  Bass  appeared  in  the  action,  May  9th,  1874,  claiming  to 
be  a  creditor,  and  her  claim  to  be  a  creditor  having  been  sus- 
tained by  the  referee,  she  made  a  motion  to  dismiss  the  pro- 
ceedings; which  was  heard  on  Nov.  15th,  1875. 

Raphael  J.  Moses,  Jr.,  for  appellant. 
John  L.  Hill,  for  respondent. 


456  COURT  OF   COMMON   PLEAS. 


Masters  v.  The  Eclectic  Life  Insurance  Company. 


ROBINSON,  J. — By  the  Constitution  of  1846  (art.  14,  §  12), 
this  court,  being  a  local  court,  was  to  remain  until  otherwise 
directed  by  the  Legislature,  with  its  existing  powers  and  juris- 
diction. By  the  Code  of  Procedure  passed  in  1848  (see  recital), 
the  distinction  between  legal  and  equitable  proceedings  was 
abolished,  and  a  uniform  course  of  proceeding  in  all  cases,  was 
established.  By  section  33,  this  court  was  vested  with  jurisdic- 
tion in  all  actions  against  corporations  created  by  the  laws  of 
this  State,  and  transacting  their  general  business,  or  keeping  an 
office  for  the  transaction  of  business  within  this  city,  upon  any 
cause  of  action  arising  within  this  State.  By  the  amendment  to 
the  judiciary  article  of  the  Constitution,  adopted  in  1869-70 
(art.  6,  §  12),  this  court  was  continued  with  such  powers  and 
jurisdiction  as  it  then  possessed,  and  such  further  jurisdiction, 
civil  and  criminal,  as  might  thereafter  be  conferred  upon  it. 

By  the  act  of  1873  (ch.  239),  original  jurisdiction  in  law 
and  in  equity  was  conferred  upon  the  court,  "  concurrent  and 
co-extensive  with  that  of  the  Supreme  Court  in  all  civil  actions 
and  in  all  special  proceedings."  While  in  the  case  of  Landers 
v.  Staten  1.  E.  R.  Co.  (53  N.  Y.  450),  it  was  held,  in  effect, 
that  this  was  not  intended  to  extend  the  jurisdiction  of  the  local 
courts  generally  over  the  State  or  over  corporations  not  located 
or  having  an  office  for  the  transaction  of  business  within  the 
city  wherein  such  courts  existed,  yet,  as  to  the  subjects  of 
their  jurisdiction  within  their  territorial  limits  and  boundaries, 
as  broadly  as  conferred  by  the  terms  of  the  statute,  the  Court 
of  Appeals,  in  the  subsequent  case  of  The  People  ex  rel.  Ryan 
v.  Green  (58  IS".  Y.  295),  have  affirmed  their  existence  as  com- 
prehensive as  are  those  terms. 

This  action  was  commenced  since  the  act  of  1873,  "against 
a  corporation  "  "  created  under  the  laws  of  this  State,  transact- 
ing its  general  business  "  and  keeping  an  office  for  the  transac- 
tion of  business  within  the  city,  "  upon  a  cause  of  action  arising 
therein."  The  existence  of  these  essentials  being  undoubted, 
the  jurisdiction  of  the  court  over  the  subject  of  the  action  seems 
unquestionable,  aside  from  the  considerations  hereafter  pre- 
sented. 

By  the  provisions  of  the  Revised  Statutes  (2  R.  S.  462  to 
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468),  an  incorporation  "  authorized  by  law  to  make  insurances" 
(§  39),  "having  become  insolvent  or  unable  to  pay  its  debts," 
became  subject  (§  40)  to  an  action  on  behalf  of  a  stockholder  to 
restrain  it  from  further  exercising  its  franchises  and  collecting 
its  debts,  or  paying  out  or  disposing  of  its  funds  ;  the  appoint- 
ment of  a  receiver  (§  41) ;  and  a  distribution  of  its  assets  among 
its  fair  and  honest  creditors  (§  42).  The  judgment  entered  in 
this  action  goes  no  further  in  so  far  as  it  affects  any  interest  of 
the  appeIlant,vOr  tends  to  her  prejudice. 

As  to  the  injunction  so  authorized,  it  is  provided  by  section  40 
that  it  may  be  issued  on  the  application  of  the  attorney  general 
of  the  State,  or  of  any  creditor  or  stockholder  of  such  corpora- 
tion, upon  bill  or  petition  filed  for  that  purpose,  and  upon  due 
proof  of  the  facts  required  by  section  39. 

It  is  claimed  on  the  part  of  the  appellant,  that  having  regard 
to  the  peculiar  character  of  such  institutions  as  the  mere  crea- 
tures of  the  statute,  with  quasi  public  functions,  that  this  provi- 
sion in  the  40th  section  merely  authorizes  such  action  or  pro- 
ceeding to  be  brought  by  the  attorney  general  on  behalf  of  the 
State  or  on.  behalf  of  a  creditor  or  stockholder,  acting  as  a  relator. 
Such  is  not  its  natural  construction  or  meaning,  nor  does  any 
such  construction  find  countenance  in  any  of  the  adjudicated 
cases.  The  proceeding,  when  instituted  by  a  creditor  or  stock- 
holder, is  one  for  the  enforcement  or  protection  of  his  private 
rights  (Code,  §  2),  and  is  but  one  adapted  to  that  end. 

In  Verplanck  v.  The  Mercantile  Ins.  Co.  (2  Paige,  438),  both 
Mr.  Dudley  Selden  and  Mr.  Benjamin  F.  Butler  (then  one  of 
the  recent  revisors  of  the  statutes),  appearing  for  the  defend- 
ants, conceded  that  the  conferring  of  this  right  upon  the  part  of 
a  stockholder,  was  the  effect  of  the  new  enactment,  and  the 
chancellor  (p.  452)  asserts  that  the  provision  authorized  the  pro- 
ceeding by  a  stockholder,  to  enforce  the  forfeiture  of  the  fran- 
chises and  a  dissolution  of  the  corporation.  This  remedy  was 
also  accorded  to  a  creditor,  by  assistant  Vice-Chan cellor  Sand- 
ford  in  Boisgerard  v.  The  N.  Y.  Banking  Co.  (2  Sand.  Oh.  23). 
The  chancellor  reiterates  the  same  views  in  Ward  v.  Sea  Ins. 
Co.  (7  Paige,  297),  and  in  Mickles  v.  The  Rochester  City  Bank 
(11  Paige,  126).  In  the  latter  case  he  says  :  '*  I  think  any  cred- 
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itor  or  stockholder  who  has  an  interest  in  closing  up  its  affairs, 
and  having  its  effects  applied  to  the  payment  of  its  debts,  or 
distributed  among  its  stockholders,  may  file  a  bill  in  this  court 
against  the  corporation  to  have  its  dissolution  judicially  declared, 
and  its  affairs  wound  up  under  the  direction  of  this  court." 
The  decision  in  this  last  case  was  affirmed  by  the  court  of  errors 
(11  Paige,  130).  In  Van  Pelt  v.  The  Metallic  Spring  Co.  (13 
Abb.  N.  S.  325),  the  right  of  a  creditor  to  maintain  such  an 
action  was  maintained  by  the  general  term  of  the  Superior  Court, 
in  an  able  opinion  by  Judge  Monell  passing  upon  the  point  in 
question.  Such  a  dissolution  of  a  corporation  was  also  held 
available  as  a  defense  against  a  judgment  subsequently  recov- 
ered against  it  in  McCulloch  v.  Norwood  (4  J.  &  Sp.  184; 
affirmed  by  the  Court  of  Appeals,  58  K  Y.  562).  The  fact 
that  this  particular  point  failed  to  meet  the  recognition  of  Mr. 
Butler  as  a  defense  for  his  client,  in  Verplanck  v.  The  Mer- 
cantile Fns.  Co.  (supra),  and  that  in  the  numerous  cases  since 
decided  involving  so  important  a  question,  though  perhaps  not 
distinctly  named,  it  has  received  but  a  uniform  expression  of 
opinion  adverse  to  the  appellant,  would  indicate  that  it  was  and 
is  free  from  judicial  doubt. 

So  far  as  such  rights  as  are  " publici  juris"  and  could  alone 
be  presented  through  the  attorney  general,  the  judgment  in 
question  was  recognized,  ratified  and  confirmed  by  the  act  of 
May  14th,  1875  (chap.  337),  and  a  more  effectual  provision  made 
by  the  Legislature  for  the  distribution  of  the  assets  of  the  cor- 
poration under  it. 

The  further  objection  is  taken,  that  the  defendants,  being 
incorporated  under  chapter  463  of  the  Laws  of  1853  (p.  887), 
being  an  act  for  the  incorporation  of  life  and  health  insurance 
companies,  the  defendants  are  exempt  from  any  such  action  on 
the  part  of  a  stockholder.  That  act  nowhere  indicates  any  such 
intention.  By  section  11,  all  corporations  thus  formed  were 
expressly  made  "  subject  to  all  the  provisions  of  the  Revised 
Statutes  in  relation  to  corporations,  so  far  as  the  same  were  ap- 
plicable, except  in  regard  to  annual  statements  or  other  matters 
herein  otherwise  specially  provided  for."  One  of  these  matters 
is  provided  for  in  section  10,  whereby  it  is  enacted  that  "  suits 
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at  law  may  be  prosecuted  and  maintained  by  any  member  or 
stockholder  against  such  corporation,  for  losses  which  may  have 
accrued,  if  payment  is  withheld  more  than  two  months  on  the 
risks  after  such  losses  shall  have  been  due,"  and  another  is  by 
section  17,  enacting  that  the  comptroller,  if  he  has  good  reason 
to  suspect  the  correctness  of  any  annual  statement,  or  the  sound- 
ness of  the  condition  of  the  company,  is  required  to  make  an 
examination  of  its  affairs,  and  if  it  shall  appear  to  him  that  the 
assets  are  insufficient  to  insure  outstanding  risks,  he  shall  com- 
municate the  fact  to  the  attorney  general,  whose  duty  it  is  made 
to  apply  to  the  Supreme  Court  for  an  order  requiring  the  com- 
pany to  show  cause  why  its  business  should  not  be  closed,  where- 
upon action  for  that  purpose  may  be  taken  by  the  court ;  but 
neither  these  nor  any  other  special  provision  of  the  act  impairs 
or  affects  the  general  remedy  given  by  the  Revised  Statutes  to 
the  attorney  general  or  a  creditor  or  stockholder,  to  institute  the 
proceedings  first  above  referred  to  (2  R.  S.  462  to  468). 

The  special  proceedings  and  remedy  for  a  summary  control 
over  the  affairs  of  such  a  corporation,  afforded  by  section  17  of 
chapter  463  of  the  Laws  of  1853,  are  merely  cumulative  and  in 
no  respects  inconsistent  with  any  of  the  provisions  of  the  Re- 
vised Statutes  above  referred  to. 

Nothing  is  discovered  in  the  argument  presented  by  the  ap- 
pellant, impairing  or  affecting  the  right  of  the  plaintiff  to  main- 
tain this  action,  or  disclosing  any  error  in  the  judgment  for 
want  of  jurisdiction  or  otherwise.  Under  these  views  the  order 
appealed  from  must  be  affirmed  with  costs. 

JOSEPH  F.  DALY,  J.,  concurred. 
Order  affirmed. 
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CHARLES  B.  RICHARD  and   EMAKUEL  BOAS  against  CONRAD 

BOLLER. 

(Decided  May  15th,  1876.) 

The  certificate  of  a  notary  of  presentment  and  protest  of  a  foreign  bill  of  exchange 
cannot  be  received  in  evidence  unless  it  is  under  seal,  and  an  imprint  on  the 
paper  of  the  certificate  of  the  design  or  stamp  of  the  notary's  seal,  but  without 
any  impression  of  the  seal  on  the  paper  itself,  or  upon  some  adhesive  substance 
attached  to  the  paper,  is  not  a  seal. 

The  promise  of  the  indorser  of  a  bill  of  exchange  to  pay  it  after  it  is  overdue  is 
not  a  waiver  of  protest  and  notice,  unless  the  indorser  at  the  time  of  making 
the  promise  had  notice  of  the  failure  to  protest,  and  the  burden  of  proof  to 
show  such  notice  is  upon  the  party  seeking  to  take  advantage  of  the  promise 
to  pay. 

APPEAL  by  defendant  from  a  judgment  of  the  Marine 
Court  of  the  city  of  New  York,  entered  on  an  order  of  the 
general  term  of  that  court  affirming  a  judgment  against  the  de- 
fendant rendered  after  a  trial  before  a  judge  of  that  court, 
without  a  jury. 

This  action  was  brought  to  recover  against  the  defendant, 
as  an  indorser  of  a  foreign  bill  of  exchange  drawn  by  Benno 
Speyer,  at  New  York,  upon  Mohr  &  Speyer,  in  Berlin,  Ger- 
many, and  claimed  to  have  been  protested  for  non-acceptance, 
of  which  protest  it  was  also  claimed  the  defendant  had  due  no- 
tice. The  protest  was  attempted  to  be  proved  at  the  trial  by  a 
notarial  certificate.  Upon  this  certificate  was  imprinted,  in  blue 
ink,  directly  on  the  paper  of  the  certificate,  a  design  or  stamp 
of  a  notarial  seal,  but  the  design  of  such  seal  was  not  impressed 
on  the  paper,  nor  upon  any  adhesive  substance  attached  to  the 
paper. 

It  was  proved  that  the  plaintiffs  having  received  said  draft 
and  alleged  certificate  of  protest  from  abroad,  sent  the  same  to 
the  defendant,  who  promised  to  come  to  the  office  of  the  plaint- 
iff and  pay  the  draft. 

Charles  M.  JIall,  for  appellant. 
Edward  Salomon,  for  respondent. 
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VAN  BRONX,  J. — The  first  question  to  be  considered  upon 
this  appeal  is  the  sufficiency  of  the  proof  of  the  demand  and 
protest  of  the  draft,  and  this  depends  upon  the  question  as  to 
whether  the  design  of  the  notarial  seal  printed  on  the  certificate 
of  protest  is  such  a  seal  as  would  authorize  the  reading  in  evi- 
dence of  the  certificate  of  protest  without  further  proof.  It  was 
not  contended,  upon  the  argument  of  this  appeal,  that  the  cer- 
tificate of  protest  could  be  received  in  evidence  unless  sealed  by 
the  notary. 

The  whole  course  of  legislation  in  this  State  shows  that,  in 
the  absence  of  statutory  provisions,  a  mere  impression  upon 
paper  was  not  considered  as  a  sufficient  seal.  In  1815,  the 
Legislature  enacted  "  that  the  impression  of  the  seal  of  any . 
court  by  stamp  should  be  a  sufficient  sealing  in  all  cases  where 
sealing  is  required."  In  1822,  the  Legislature  also  provided 
"  that  it  should  be  lawful  for  certain  State  officers  to  affix  the 
proper  seal  by  making  an  impression  directly  on  the  paper, 
which  should  be  as  valid  as  if  made  on  a  wafer  or  on  wax."  In 
1848,  it  further  enacted  "  that  in  all  cases  where  a  seal  of  any 
court  or  of  any  public  officer  shall  be  authorized  or  required  by 
law,  the  same  may  be  affixed  by  making  an  impression  directly 
on  the  paper,  as  if  made  on  a  wafer  or  on  wax  ; "  but  the  Legis- 
lature further  says,  that  the  foregoing  provision  "  shall  not  ex- 
tend to  private  seals,  which  shall  be  made  as  heretofore  on 
wafer,  wax,  or  some  similar  substance."  In  the  same  year  it 
was  enacted  that  the  seal  of  any  corporation  authorized  or  re- 
quired by  law,  "  may  be  affixed  by  making  an  impression 
directly  upon  the  paper,  which  shall  be  as  valid  as  if  made  on  a 
wafer  or  on  wax." 

The  clear  import  of  these  enactments  is  to  authorize  the 
impression  of  the  seal  immediately  upon  the  paper,  without  the 
intervention  of  any  wafer,  wax,  or  other  similar  substance ;  and 
that,  prior  to  these  enactments,  it  was  necessary  to  the  validity 
of  the  seal,  that  it  should  be  impressed  upon  wafer,  wax,  or 
some  other  similar  substance.  The  impression  of  the  seal  can 
be  made  directly  upon  the  paper  only  when  the  design  of  the 
seal  is  impressed  upon  the  paper  itself,  and  does  not  require  any 
other  substance  to  exhibit  it.  In  the  case  now  under  considera- 


462  COUET  OF  COMMON  PLEAS. 

Richard  v.  Boiler. 

tion,  the  seal  being  merely  an  imprint  of  ink  upon  the  surface 
of  the  paper,  is  neither  an  impression  made  directly  upon  the 
paper,  as  required  by  our  statutes,  neither  is  it  an  impression 
upon  a  wafer,  wax,  or  some  other  similar  substance,  as  required 
by  the  common  law. 

Yarious  authorities  have  been  cited  by  the  counsel  for  the 
respective  parties,  but  none  of  the  cases  seem  to  have  any  ap- 
plication to  the  question  now  under  consideration,  except  the 
cases  of  The  Bank  of  Rochester  v.  Gray  (2  Hill,  227)  and  Ross 
v.  Bedell  (5  Duer,  462),  and  these  cases  sustain  the  view  which 
I  have  already  suggested, 

It  seems,  therefore,  that  it  was  error  to  admit  the  certificate 
of  protest,  it  not  being  under  seal ;  and  the  judgment  must  be 
reversed,  unless  the  defendant  is  bound  by  the  promise  which 
he  made  to  pay  after  the  maturity  of  the  draft. 

Parsons  on  Xotes  and  Bills  (vol.  I,  p.  595)  lays  down  the 
rule  "  that  a  promise  to  pay  after  maturity,  with  full  knowledge 
of  laches,  is  binding  upon  the  party  promising,  without  further 
proof  of  demand,  protest,  or  notice ; "  and,  at  p.  601,  he  says, 
"  a  mere  promise  to  pay  is  not  sufficient.  The  plaintiff  in  each 
case  must  go  further  and  prove  knowledge  on  the  part  of  the 
party  promising  of  the  facts." 

The  certificate  of  protest  being  excluded  from  consideration 
because  of  the  want  of  a  proper  seal,  there  is  no  evidence  in  the 
case  that  the  draft  was  ever  presented  for  acceptance,  or  pro- 
tested for  non-acceptance:  In  considering,  therefore,  the  de- 
fendant's promise  to  pay,  we  must,  therefore,  assume  that  the 
case  is  presented  without  any  attempt  to  prove  a  demand  or 
protest.  A  failure  to  make  a  demand  would  undoubtedly  be 
laches  upon  the  part  of  the  plaintiffs,  and  a  knowledge  of  such 
laches  must  be  had  by  the  defendant  at  the  time  of  making  the 
promise,  in  order  that  it  should  be  binding.  The  evidence  in 
this  case  shows  not  only  that  the  defendant  had  no  knowledge 
of  the  failure  of  the  plaintiffs  to  make  a  demand,  but,  on  the 
contrary  thereof,  the  promise  was  made  at  a  time  when  he  sup- 
posed that  a  proper  demand  and  protest  of  the  draft  had  been 
made,  and  that  a  proper  notice  thereof  was  being  given  to  him. 
It  is  clear,  therefore,  that  the  defendant  had  not  full  knowledge 
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of  the  facts  at  the  time  of  making  the  promise,  and  the  same  is 
not  binding  upon  him. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

ROBINSON,  J.,  concurred. 
Judgment  reversed. 


MICHAEL  GROSZ  against  JAMES  L.  JACKSON  and  JAMES 
PUKSSELL  et  al. 

(Decided  June  5th,  1876.) 

Where  chairs  were  furnished  to  a  theatre,  of  a  pattern  that  had  to  be  made  with 
special  reference  to  the  size,  shape,  and  plan  of  the  auditorium  of  the  theatre  in 
which  they  were  to  be  placed,  and  were  screwed  to  the  floor,  as  they  could  not 
stand  alone:  Held,  that  they  formed  a  part  of  the  building,  and  that  a  mechan- 
ic's lien  could  be  filed  and  enforced  against  the  building  by  the  one  furnishing 
them. 

AN  appeal  from  a  judgment  entered  on  the  report  of  RICH- 
ARD M.  HENRY,  referee,  in  favor  of  Michael  Grosz  against  James 
Purssell. 

The  action  was  instituted  to  foreclose  two  mechanics'  liens, 
one  tiled  by  Grosz  and  the  other  by  Jackson,  against  the  Park 
theatre,  the  property  of  Purssell. 

Defendant  Jackson  claimed  the  benefit  of  the  lien  filed  by 
him,  and  the  right  to  foreclose  the  same  upon  the  following 
facts:  On  the  llth  day  of  March,  1874,  defendant  Purssell 
made  a  contract  with  the  defendant  Jackson,  by  the  terms  of 
which  he  was  to  furnish  chairs  for  the  theatre,  at  the  price 
of  $4  50  per  chair.  These  chairs  were  of  the  vai'iety  known  as 
the  Allen  patent  opera-house  chairs,  made  according  to  pattern, 
and  furnished  to  any  one  ordering  them.  They  were  fastened 
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to  the  floor  and  to  each  other,  but  could  be  changed  from  one 
building  to  another  by  unscrewing  them  from  the  floor.  The 
chairs  were  completed  at  the  shop,  and  then  taken  to  the  the- 
atre. They  were  made  with  special  reference  to  the  size,  shape, 
and  plan  of  the  auditorium  of  the  theatre. 

To  the  findings  of  the  referee,  that  defendant  Jackson  was 
entitled  to  have  and  enforce  a  lien  upon  the  building  for  the 
chairs  thus  furnished,  the  appellant  duly  excepted. 

Arnoux,  Ritch  &  Woodford,  for  appellant  PursselL 
A.  W.  Evarts,  for  respondent  Jackson. 

CHARLES  P.  DALY,  Chief  Justice. — In  the  cases  of  Voorheett 
v.  McGinnis  (48  N.  Y.  278),  and  in  Potter  v.  Cromwell  (40 
N.  Y.  287),  three  tests  are  referred  to  as  used  in  determining 
whether  the  thing  referred  to  had,  by  annexation,  become  part 
of  the  freehold  or  not.  1st.  Whether  the  annexation  was  of  a 
permanent  character.  2d.  Its  adaptability  to  the  use  and  en- 
joyment of  the  freehold;  and  3d.  The  intention  of  the  parties 
when  it  was  annexed ;  and  an  application  of  these  tests,  I  think 
will  solve  the  question  presented  in  this  case. 

The  building  in  which  these  seats,  or  iron  chairs,  were  put 
up,  was  constructed  as  a  theatre,  and  the  seats  for  the  audience 
were  as  much  a  part  of  the  theatre  as  any  other  portion  of  the 
structure.  There  could  be  no  doubt  that  the  ordinary  wooden 
seats  or  benches,  which  were  formerly  in  use  in  the  parquette 
or  pit  of  a  theatre,  nailed  to  the  floor,  would  be  regarded  as  a 
part  of  the  structure  itself.  "  The  shelves,  drawers  and  counter- 
tables,"  says  Washburn,  "  fitted  in  a  store,  pass  with  the  store 
as  realty"  (1  Washburn  on  Real  Property,  p.  17,  3d  edition). 
Instead  of  the  ordinary  benches  for  the  use  of  the  audience,  in 
the  pit  or  parquette  of  the  theatre,  a  patent  iron  chair  has  come 
into  use  during  the  last  sixteen  or  seventeen  years;  but  the 
manner  in  which  these  iron  chairs  are  put  down  and  adapted 
for  the  use  of  the  audience,  make  them  as  much  a  part  of  the 
structure  as  the  wooden  benches  which  were  formerly  nailed  to 
the  floor.  To  adapt  these  patented  seats  to  the  use  to  which 
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they  are  applied,  the  manufacturer  or  person  who  supplies  them 
is  furnished  with  a  plan  of  the  floor  of  the  house  where  the 
chairs  are  to  be  placed ;  and  particularly,  as  to  whether  it  is  a 
level  surface  or  an  inclined  plane,  as  the  chairs  must  be  so  made 
and  placed  that  the  people  can  see  the  performance  upon  the 
stage. 

The  plan  of  the  floor  also,  according  to  the  testimony  in  the 
present  case,  must  necessarily  show  the  radial  lines  on  which  the 
chairs  must  be  placed,  as  each  chair  has  its  own  special  place, 
and  cannot  be  put  in  any  other  place,  generally  speaking.  They 
are  located  on  different  radii,  for  chairs  erected  on  one  radius 
cannot  be  used  or  set  up  in  a  different  radius,  and  the  woodwork' 
of  the  back  and  seat  has  to  be  constructed  in  reference  to  the 
special  chair  and  its  location.  The  chairs  are  screwed  to  the 
floor,  for  they  would  not  otherwise  stand  alone  if  sat  upon,  and 
must  be  screwed  down  firmly. 

The  chairs  furnished  in  the  present  case  were  screwed  to 
the  floor,  and  were  adapted  to  the  position  in  which  they  were 
placed. 

The  foreman  of  Jackson  Brothers  testifies,  that  he  first  ex- 
amined the  floor,  and  made  his  radius  for  each  circle  of  chairs 
that  would  be  required.  He  made  a  diagram,  showing  the  po- 
sition of  each  chair,  how  many  were  required  in  each  radius, 
and  how  many  could  be  put  in  the  house.  He  then  made  the 
chairs  to  fit  the  diagram,  and  testified  that  they  had  to  be  made 
exactly  in  accordance  with  the  diagram. 

It  further  appears,  in  the  testimony  of  Mr.  Jackson,  that  a 
short  row  of  chairs  might  be  taken  out  by  itself,  but  the  row 
would  be  sure  to  break  if  the  taking  out  were  carried  too  far ; 
that  where  the  chairs  are  unscrewed  from  the  floor,  the  seats 
drop  out ;  that  the  chairs  can  be  taken  down  and  carried  else- 
when  in  parts,  without  injury  to  the  building,  except  the  screw 
holes  in  the  floor,  and  without  any  injury  to  the  chairs.  In 
respect  to  which,  it  is  sufficient  to  say,  in  the  language  of  Judge 
Hunt,  in  Voorhees  v.  McGinnis  (su^a\  that  the  circumstance 
that  the  thing  may  or  may  not  be  removed  without  great  injury 
to  the  building,  or  to  itself,  is  not  now  deemed  to  be  con- 
trolling. 
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Another  witness,  Schomberg,  has  somewhat  modified  the 
testimony  of  the  other  witnesses  ;  but  it  is  not  his  business  to 
make  such  chairs  or  put  them  up  in  a  theatre ;  his  business 
being  that  of  a  builder  of  theatrical  properties,  scenery,  and  ap- 
purtenances of  the  stage.  He  testified  that  there  was  no  occa- 
sion, that  he  knew  of,  for  preparing  a  diagram  according  to 
which  the  seats  are  arranged  ;  that  he  had  had  chairs  of  this  de- 
scription changed  from  one  place  to  another,  and  that  this  had 
been  done  in  several  theatres  to  his  knowledge  ;  that  chairs  of 
this  kind  have  been  taken  out  of  a  building  when  it  was  recon- 
structed, and  again  placed  in  the  same  building,  which  in  the 
mean  time  had  been  completely  changed  in  form  ;  that  he 
did  not  consider  the  difference  of  construction  as  being  mate- 
rial to  the  question  of  removal ;  that  any  one  of  the  chairs  in 
the  theatre  in  controversy  could  be  moved  from  its  position,  so 
as  to  occupy  any  other  position  ;  that  he  believed  that  the  seat 
in  the  back  of  any  one  of  these  chairs  could  be  used  as  a  seat  in 
the  back  for  any  other  chair  ;  that  the  construction  of  the  chair 
belongs  to  the  mechanic  ;  that  the  architect  determines  the  gra- 
dation or  inclination  of  rise,  and  the  arrangement  of  the  seats 
in  curves  or  otherwise ;  that  it  is  the  business  of  the  man  who 
furnishes  the  chairs,  to  put  them  up  according  to  the  floor,  as 
prepared  under  the  architect's  plans  ;  that  the  architect's  plans 
have  reference  to  the  seating  capacity  of  the  house,  that  is,  to- 
ascertain  how  many  seats  can  be  put  in  the  place,  so  that  each 
person  can  see  the  stage. 

I  do  not  see,  however,  that  the  statement  of  this  witness 
materially  affects  the  question.  The  wooden  benches  formerly 
in  use  in  the  auditorium  of  a  theatre,  could  be  taken  up  and 
put  in  another  auditorium,  with  some  sawing  and  adaptation  of 
them  to  the  new  position,  or  one  bench  might  be  taken  up  and 
placed  in  the  position  of  another.  This  would  not  at  all  affect 
the  question  whether  they  were  or  were  not  fixtures  annexed  to 
the  freehold  when  the  benches  were  originally  put  down.  The 
fact  that  the  structure  in  the  present  instance  was  a  theatre ; 
that  these  chairs  were  adapted  to  and  put  up  in  the  auditorium 
for  the  use  of  the  audience,  shows  that  the  annexation  was  as 
permanent  in  its  character  as  any  other  part  of  the  theatre ;  that 
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they  were  adapted  to  and  essential  to  its  use  as  a  theatre  ;  and 
that  when  they  were  put  down,  it  was  clearly  the  intention  of 
the  parties  that  they  were  meant  to  be  as  much  a  part  of  the 
structure  as  any  other  portion  of  it ;  and  were  indispensable,  un- 
less some  other  mode  of  seating  was  adopted,  to  its  use  as  a 
theatre. 

I  think,  for  these  reasons,  therefore,  that  the  conclusion  of 
the  referee  was  right,  and  that  the  judgment  should  be  af- 
firmed. 

ROBINSON  and  VAN  BRUNT,  JJ.,  concurred. 
Judgment  affirmed. 


THE  NEW  YORK  DYEING  AND  FEINTING  ESTABLISHMENT  against 
DAVID  Fox  AND  ANOTHER. 

(Decided  June  6th,  1876.) 

In  an  action  in  a  District  Court  of  the  city  of  New  York,  the  plaintiff  at  the  time 
of  joining  issue  demanded  a  jury  trial,  and  paid  the  jury  fee  ;  after  several 
adjournments  of  the  cause,  the  case  being  called  for  trial  the  plaintiff  waived  a 
jury,  and  against  the  objections  of  the  defendants,  the  justice  dismissed  the 
jury  and  heard  the  cause  alone.  Held,  no  error. 

APPEAL  by  defendants  from  the  judgment  of  a  District 
Court.  The  facts  are  stated  in  the  opinion. 

ROBINSON,  J. — On  the  joining  of  issue  in  this  action,  plaint- 
iff demanded  a  trial  by  jury,  and  paid  the  amount  required  by 
law  for  that  purpose,  and  a  venire  was  issued  returnable  on  an 
adjourned  day.  On  that  day  a  jury,  duly  summoned,  was  in 
attendance,  but  the  case  was  again  adjourned  on  defendants' 
motion,  and  on  terms  imposed  by  the  justice  that  the  defend- 
ants pay  the  sum  of  $1  50  as  fees  for  summoning  a  new  jury, 
which  was  paid  by  the  defendants.  Thereupon  the  cause  was 
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further  adjourned  by  consent  to  another  day,  at  which  time  a 
jury  had  been  summoned  to  appear. 

Before  entering  upon  the  trial,  the  jury  which  had  been  sum- 
moned Mrere  called  by  the  clerk,  and  the  whole  jury  summoned 
not  being  present,  the  plaintiff  thereupon  waived  a  jury  trial. 
Defendants  objected  to  a  trial  by  the  court,  and  insisted  that  a 
jury  having  been  called  for  and  summoned,  they  had  the  right 
to  a  trial  by  jury,  and  that  plaintiff  could  not  waive  the  jury 
called  for  by  him  so  as  to  deprive  the  defendants  of  a  jury  trial 
without  their  consent,  and  moved  that  the  cause  be  tried  by  a 
jury,  and  objected  to  a  trial  by  the  court. 

The  court  overruled  the  objection  and  motion,  and  defend- 
ants excepted. 

The  trial  then  proceeded,  and  resulted  in  a  judgment  for  the 
plaintiff,  from  which  defendants  have  appealed. 

The  plaintiff  might,  under  such  circumstances,  have  waived 
a  jury  trial,  and  if  it  proceeded  before  the  court,  after  his  with- 
drawal of  his  demand  for  a  jury,  he  would  be  bound  by  the 
judgment  (Horsford  v.  Carter,  10  Abb.  Pr.  452). 

The  defendants  have  confounded  the  practice  in  justices' 
courts  under  the  Revised  Statutes  (2  K.  S.  242,  §  93),  with  that 
in  the  District  Courts  in  this  city,  as  established  by  the  act  of 
1857  (ch.  344,  §  34).  Under  the  former  (§  93),  a  jury  may  be 
demanded  "  after  issue  joined  and  before  the  justice  shall  pro- 
ceed to  the  investigation  of  the  cause  by  an  examination  of  a 
witness,  or  the  hearing  of  any  other  testimony."  By  the  Dis- 
trict Court  act,  sec.  34,  "  a  trial  by  jury  must  be  demanded 
at  the  time  of  joining  an  issue  of  fact,  and  is  waived  if  neither 
party  then  demand  it."  In  the  former  case,  a  jury  trial  may  be 
demanded  at  any  time  before  the  hearing  of  testimony,  and  in  the 
latter,  only  at  the  time  of  joining  of  issue.  Defendants  having 
failed  to  demand  a  jury  trial  at  the  time  required,  could  not 
afterwards  insist  upon  it  (Shannon  v.  Kennedy,  1  E.  D.  Smith, 
348 ;  Mason  v.  Campbell,  1  Hilt.  291). 

Again,  they  asked  for  no  new  venire  to  be  issued  on  their 
own  behalf,  nor  offered  to  pay  the  jurors'  and  officers'  fees  re- 
quired by  sec.  39  ;  but  insisted  that  plaintiff,  who  had  waived  a 
jury  trial,  should  still  adopt  that  machinery  or  mode  of  trial,  on 
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its  own  motion  and  at  its  own  expense  (Blanchard  v.  Richly, 
7  Johns.  R.  198).  Their  mere  demand  for  a  trial  by  jury,  if 
it  could  at  that  time  be  made  on  their  behalf,  was  abortive 
from  want  of  any  offer  on  their  part  to  pay  the  expense  of  the 
proceeding. 

The  judgment  should  be  affirmed. 
VAN  BRUNT,  J.,  concurred. 
Judgment  affirmed. 


ISAAC  SULZBACHKR  AND   ANOTHER   against   PATRICK  DlCKIE. 
(Decided  June  26th,  1876.) 

Where  the  defendant  was  the  owner  of  a  store  in  the  city  of  New  York,  a  part  of 
which  was  occupied  by  the  plaintiffs  as  sub-teaants  of  the  defendant's  lessees, 
aod  the  defendant,  for  the  purpose  of  making  necessary  repairs  to  the  building, 
made  a  contract  with  a  builder,  for  a  specified  sum,  to  put  a  new  roof  on  the 
building,  but  did  not,  in  such  contract,  bind  the  builder  to  use  proper  means  to 
protect  the  property  of  the  tenants  from  the  weather  while  such  repairs  were 
being  made  :  Held,  that  the  defendant  was  liable  for  the  negligence  of  the  con- 
tractor in  leaving  t'.ie  roof  without  covering,  so  that  during  a  storm  the  rain 
came  through  and  damaged  the  plaintiff's  goods. 

The  cases  in  this  State,  upon  the  application  of  rule  of  respondeat  superior  in  like 
instances,  reviewed  and  examined.  Per  Chief  Justice  DALY. 

APPEAL  by  plaintiffs  from  a  judgment  of  the  Marine  Court 
of  the  city  of  New  York,  entered  on  an  order  of  the  general 
term  of  that  court  affirming  a  judgment  of  that  court  entered 
by  direction  of  a  judge  thereof,  at  trial  term,  dismissing  the 
complaint  against  the  defendant  Dickie.  The  facts  are  fully 
stated  in  the  opinion. 

George  F.  Langbein,  for  appellants. 
Edmund  Randolph  Robinson,  for  respondent. 
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CHAKLES  P.  DALY,  Chief  Justice. — This  action  was  brought 
to  recover  damages  for  injury  to  the  plaintiff's  goods  by  rain, 
which  came  through  the  roof  of  a  house,  144  Chambers  street, 
owned  by  the  defendant  Dickie,  and  leased  by  him  to  the  de- 
fendants Delamater,  Cummings  &  Windsor,  a  portion  of  which 
premises  were  leased  by  them  to,  and  were  occupied  by,  the 
plaintiff. 

The  roof  of  the  building  leaking,  the  plaintiff  applied  to  his 
landlords,  Delamater,  Cumraings  &  Windsor,  to  have  it  re- 
paired, and  they  applied  to  Dickie,  the  owner  of  the  building, 
who  sent  a  builder  to  examine  the  roof,  after  which  examina- 
tion Dickie  instructed  the  builder  to  put  on  a  new  roof  to  keep 
the  house  from  going  to  ruin,  which  the  builder  agreed  to  do 
for  $280  90,  which  sum  Dickie  agreed  to  pay  for  the  work  and 
the  materials. 

When  the  new  roof  was  little  more  than  half  tinned,  and  the 
tin  was  off  over  at  least  one  quarter  of  the  roof  in  width  and 
breadth,  and  the  tin  which  was  on  was  in  part  rolled  up,  some 
towards  the  front,  and  some  towards  the  side,  it  rained  during 
the  night,  and  the  water  came  through  the  parts  that  were  ex- 
posed, and  damaged  a  large  quantity  of  goods  belonging  to  the 
plaintiff,  upon  two  upper  lofts  occupied  by  him.  On  the  floor 
nearest  the  roof  the  rain  came  in  through  a  great  many  places, 
and,  in  the  language  of  the  witness,  it  came  through  as  if  there 
were  no  roof,[at  all. 

Upon  this  state  of  facts,  the  judge,  upon  the  trial,  dismissed 
the  complaint  as  against  the  defendant  Dickie.  His  decision 
was  affirmed  by  the  general  term  of  the  Marine  Court,  and  the 
plaintiff  appeals  to  this  court.  The  question  presented  upon 
the  appeal  is  whether  the  owner  Dickie  is  responsible  to  the 
plaintiff  for  the  injury  sustained,  he  having  directed  the  new 
roof  to  be  put  on,  and  the  injury  having  arisen  from  the  omis- 
sion or  neglect  to  have  the  roof  covered  in  its  imperfect  state 
during  the  night  with  tar  cloth,  or  some  other  covering  adequate 
to  protect  the  property  of  those  occupying  the  building  from 
damage  by  rain. 

In  passing  upon  this  question  it  will  be  necessary  to  ascer- 
tain, with  some  care,  exactly  what  has  been  determined  by  the 
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Court  of  Appeals  of  this  State  as  to  the  application  of  the  rule 
of  respondeat  superior,  in  cases  somewhat  analogous  to  the 
present. 

in  Blake  v.  Ferris  (5  N.  Y.  48),  the  defendants  had  ob- 
tained permission  from  the  corporate  authorities  of  the  city  of 
New  York  to  build  a  sewer  in  one  of  the  streets  of  the  city,  at 
their  own  expense,  by  a  written  permission,  which  specified  the 
size  of  the  sewer,  the  manner  of  its  construction,  the  materials 
of  which  it  should  be  made,  and  provided  that  it  should  be  con- 
structed under  the  direction  of  the  street  commissioner,  and  that 
the  defendants  should  cause  proper  guards  and  lights  to  be 
placed  at  the  excavation  of  the  drain,  for  the  prevention  of  ac- 
cidents, and  that  they  should  be  answerable  for  any  damages  or 
injuries  which  might  be  occasioned  to  persons,  animals  or  prop- 
erty, in  any  manner  connected  with  the  building  of  the  sewer. 

The  street  commissioner  appointed  one  Butler,  who  was  a 
builder,  inspector  of  the  work,  and  who,  as  such,  had  charge  of 
the  sewer.  And  Butler  made  a  contract  with  one  Gibbons,  to 
furnish  the  materials  and  build  the  sewer,  according  to  the  speci- 
fications of  the  street  commissioner,  he,  Butler,  agreeing  to  pay, 
or  to  cause  to  be  paid  to  Gibbons,  certain  specified  sums  for  the 
several  kinds  of  work  necessary  to  complete  the  sewer.  The 
defendants  knew  nothing  about  Gibbons;  they  only  knew  But- 
ler in  the  transaction,  and  it  would  appear  that  all  they  had  to 
do  in  respect  to  the  work  was  to  pay  for  the  sewer  when  con- 
structed. The  unfinished  sewer  being  left  open  and  unguarded 
at  night,  the  plaintiff's  horses  and  carriage  were  driven  into  it, 
without  any  negligence  or  fault  on  the  part  of  the  plaintiff  or 
his  driver,  and  were  injured.  The  action  was  brought  to  re- 
cover from  the  defendants  compensation  for  the  damages  sus- 
tained. 

The  defendants'  counsel,  at  the  trial,  requested  the  court  to 
charge  the  jury  that  "  if  the  defendants  did  not  contract  for  the 
work,  or  if  the  contractor  Gibbons  was  exercising  an  independ- 
ent employment,  and  the  defendants  did  not  interfere  with  the 
work,  that  they  were  not  liable.  That,  if  there  was  an  implied 
permission  by  the  defendants,  which  constituted  an  employment, 
the  express  act  of  the  city  authorities  had  a  like  effect,  and  made 
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the  city  the  employer  paramount."  This  the  judge  refused  to- 
do,  and  instructed  the  jury  that  if  they  were  satisfied  from  the 
evidence  that  the  sewer  was  undertaken  by  the  defendants,  and 
for  their  benefit,  and  that  Butler,  in  making  the  contract  for 
building  the  sewer,  acted  as  their  agent,  then  the  defendants 
were  responsible,  under  which  instruction '  the  jury  found  for 
the  plaintiff. 

The  Court  of  Appeals  held  that  the  judge,  in  refusing  to 
charge  as  requested,  and  in  giving  the  charge  that  he  did, 
erred  ;  and  upon  this  ground  they  granted  a  new  trial.  Beyond 
this,  it  is  very  difficult  to  ascertain  by  the  perusal  of  the  only 
opinion  delivered,  exactly  what  the  court  determined  in  thi& 
case.  Judge  Comstock,  in  Storrs  v.  The  City  of  Utiea  (17  N. 
Y.  106),  regards  the  case  as  holding  that  the  contractor  Butler, 
whose  servants  were  guilty  of  neglect  in  leaving  the  excavation 
without  a  proper  inclosure  or  guards  to  prevent  accidents  dur- 
ing the  night,  was  liable,  and  that  the  defendants  were  not. 
He  remarks  that  the  opinion  of  Judge  Mullet  contains  a  correct 
exposition  of  the  doctrine  of  respondeat  superior,  but  questions 
whether  that  doctrine  was  applied  with  strict  accuracy  to  the 
facts  in  that  case.  He  refers  to  two  subsequent  decisions  of 
the  Court  of  Appeals,  in  which  it  was  correctly  and  accurately- 
applied  :  Pack  v.  The  Mayor,  &c.  of  N.  Y.  (8  N.  Y.  222), 
where  the  corporation  made  a  contract  with  a  contractor  for 
regulating  and  leveling  a  road,  and  where  the  injury  for  which 
the  action  was  brought  against  the  corporation  was  occasioned 
by  the  negligent  blasting  of  rocks  in  the  execution  of  that  con- 
tract, by  a  person  to  whom  the  first  contractor  had  sublet  the 
blasting  of  the  rocks ;  and  Kelly  v.  The  Mayor,  &c.  of  New  York 
(11  N.  Y.  432),  where  the  corporation  contracted  with  a  person 
to  grade  a  street,  and  he  employed  another  person  to  do  the 
blasting,  by  whose  negligence  a  stone  was  thrown  against  the 
plaintiff's  house.  In  both  of  these  cases  the  injury  arose,  not 
from  any  negligence  of  the  person  with  whom  the  corporation 
made  the  contract,  but  through  the  negligence  of  a  person  with 
whom  he  contracted  for  doing  a  part  of  the  work. 

In  the  case  in  which  those  observations  are  made  by  Judge 
Comstock  (Storrs  v.  The  City  of  Utiea,  supra),  the  corporation 
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of  Utica  made  a  contract  for  the  excavation  of  a  sewer  in  one 
of  the  streets  of  the  city,  with  one  Shipley,  which  contained  no 
stipulation  for  the  protection  of  travelers;  and  the  excavation 
being  left  without  any  guards,  barrier,  protection  or  lights,  the 
plaintiff,  without  any  negligence  on  his  part,  drove  his  wagon 
into  the  sewer,  and  was  injured.  The  court  held  that  the  cor- 
poration were  responsible,  and  that  it  made  no  difference 
whether  they  had  or  had  not  made  any  stipulation  for  the 
security  of  travelers  whilst  the  excavation  was  being  made ; 
that  the  obligation  and  duty  was  imposed  upon  them  of  keep- 
ing the  public  streets  in  a  safe  condition  for  travel,  and  that 
they  could  not,  by  providing  that  the  works  should  be  executed 
by  contract,  throw  off  the  duty  imposed  upon  them,  or  the 
responsibility  incident  to  it ;  that  where  a  corporation  have 
a  ditch  dug  in  the  public  street  for  the  construction  of  a  sewer, 
although  the  work  may  be  let  out  by  contract,  they  still  remain 
charged  with  the  care  and  control  of  the  street  whilst  the  im- 
provement is  being  carried  on ;  that  if  danger  to  those  using 
the  public  street  arises  from  the  nature  of  the  improvement, 
and  if  the  danger  can  be  averted  only  by  special  precautions, 
such  as  placing  guards  or  lighting  the  streets,  the  corporation, 
which  has  authorized  the  work,  is  bound  to  take  these  precau- 
tions. It  was  also  held  in  The  City  of  Buffalo  v.  Ilolloway 
(7  N.  Y.  493),  that  where  there  was  no  stipulation  with  the 
corporation  in  the  contract  on  the  part  of  the  contractor,  who 
contracted  to  build  a  sewer  in  the  street,  that  he  would  take  all 
necessary  measures  to  protect  travelers  from  injury  by  falling 
into  the  excavation  whilst  the  sewer  was  in  process  of  erection, 
that  he  was  under  no  obligation  to  do  so ;  that  his  obligation 
extended  no  farther  than  to  execute  his  contract  according  to 
its  terms  with  reasonable  skill,  and  that  he  was  liable  to  the 
corporation  only  for  such  injuries  as  it  sustained  by  the  want  of 
the  exercise  of  reasonable  skill  in  the  performance  of  the  work  ; 
the  corporation,  and  not  he,  being  the  party  whose  duty  it  was 
to  have  the  excavation  properly  guarded  for  the  protection  of 
the  public.  It  does  not  appear  in  the  report  of  the  case  of 
Blake  v.  Ferris  whether  any  stipulation  to  have  the  excavation 
properly  guarded  and  lighted  to  prevent  accidents  was  con- 
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tained  in  the  contract  which  Butler  made  with  the  contractor 
Gibbons,  on  behalf  of  the  defendants;  but  it  is  probable  that 
there  was,  as  the  contractor  Gibbons  agreed  to  build  the  sewer  in 
every  respect  in  accordance  with  the  specifications  of  the  street 
commissioner;  and  it  is  stated  in  the  opinion  of  Judge  Mullet, 
in  the  Court  of  Appeals,  that  while  Gibbons  and  his  men  were 
engaged  in  the  execution  of  the  contract,  his  servants,  in  his 
absence,  without  his  knowledge,  and  in  disregard  of  his  direc- 
tions, were  guilty  of  the  negligence  which  was  the  cause  of  the 
injury.  Judge  Mullet  further  said  that  the  court  below,  by 
refusing  to  charge  as  requested,  permitted  the  cause  to  go  to 
the  jury  upon  the  principle  that  the  person  who  undertakes  the 
erection  of  a  building,  or  other  work  for  his  own  benefit,  is 
responsible  for  injuries  to  third  persons,  occasioned  by  the  neg- 
ligence of  the  servants  of  the  builder,  or  the  person  who  is 
engaged  in  executing  the  whole  work,  under  an  independent 
employment,  or  a  general  contract  for  that  purpose.  This  the 
court  held  to  have  been  erroneous,  from  which  I  infer  that  Gib- 
bons had  contracted  not  only  to  build  the  sewer  according  to 
the  specifications,  but  also  to  have  guards  and  lights  at  the 
excavation  for  the  protection  of  travelers  ;  and  that  having  con- 
tracted to  do  this,  the  neglect  of  his  workmen  or  servants  to 
put  the  proper  guards  and  lights  around  the  excavation,  was 
negligence  in  the  performance  of  the  work ;  that  that  negli- 
gence on  the  part  of  the  workmen  employed  by  Gibbons,  in  not 
complying  with  his  directions,  was  the  direct  and  proximate 
cause  of  the  injury,  which  made  him  the  party  primarily  an- 
swerable, and  not  the  defendants,  whose  agents  had  contracted 
with  him  for  the  building  of  the  sewer.  Judge  Mullet  further 
remarked  that  the  stipulation  entered  into  between  the  defend- 
ants and  the  city,  to  cause  proper  guards  and  lights  to  be  placed 
at  the  excavation  for  the  prevention  of  accidents,  and  to  be 
answerable  for  all  injuries,  however  beneficial  it  might  be  to 
the  city,  did  not,  or  could  not  inure  to  the  benefit  of  the 
plaintiff  in  that  action,  or  strengthen  his  right  to  recover 
against  the  defendants.  From  all  of  which  I  infer  that  the 
Court  of  Appeals  assumed  in  that  case  on  the  facts,  that  the 
injury  arose  from  the  want  of  proper  care  and  skill  on  the  part 
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of  the  contractor  Gibbons,  or  the  men  employed  by  him,  in 
performing  what  he  had  expressly  contracted  to  do ;  and  that 
consequently  he  was  the  party  answerable  for  the  injury,  and 
not  the  defendants. 

If  Blake  v.  Ferris  is  capable  of  this  construction  upon  the 
facts,  BO  far  as  they  are  indicated  in  the  report  of  the  case,  then 
it  rests  substantially  upon  the  same  ground  or  distinction  that 
was  recognized  and  applied  in  Pack  v.  The  Mayor,  &c.  of  N. 
Y.  and  Kelly  v.  The  Mayor,  &c.  of  N.  Y.  (supra). 

I  gather  as  the  result  of  these  decisions,  that  it  has  been  de- 
cided in  the  cases  reviewed,  that  those  who  have  the  care  of  the 
public  streets,  and  who  order  a  sewer  or  other  public  work  to  be 
constructed  in  the  streets,  must  see  to  it  that  the  public  is  pro- 
tected by  having  proper  guards  and  lights  at  the  excavation 
made  in  the  street,  to  prevent  accidents  ;  and  that  they  cannot 
relieve  themselves  of  this  public  obligation  or  duty  by  letting 
the  work  out  on  contract ;  that  that  duty  is  not  imposed  upon 
the  contractor,  unless  he  has  expressly  stipulated  to  do  it ;  and 
that  even  where  he  has,  that  will  not,  according  to  Judge  Corn- 
stock,  relieve  a  municipal  corporation  from  their  obligation  to 
see  that  it  is  done ;  and  that  they  are  answerable  to  individuals 
for  injuries  arising  from  its  omission.  But  where  the  injury  is 
caused  by  the  unskillful  or  negligent  way  in  which  the  contractor, 
or  those  employed  by  him,  do  the  work  ;  or  by  his  omission  or 
neglect  to  do  what  he  contracted  to  do  ;  that  then  the  contrac- 
tor, and  not  the  corporation,  is  the  one  answerable  for  the  in- 
jury, as  in  Pack  v.  The  Mayor,  dec.,  of  N.  Y.  and  Kelly  v.  The 
Mayor,  &c.  (supra),  and  which  distinction  may  be  further  illus- 
trated by  the  case  of  Conners  v.  Hennessy  (112  Mass.  96),  where 
a  house,  in  being  raised  up  for  an  addition  beneath,  fell  upon 
the  adjoining  house,  in  which  it  was  held  that  the  contractor, 
who  had  contracted  to  raise  the  house,  was  responsible  for  the 
injury,  and  not  the  owner  who  had  made  the  contract  with  him, 
the  party  making  the  contract  with  the  builder  having  nothing 
to  do,  in  such  cases,  with  the  selection  of  the  workmen,  or  any 
right,  after  the  contract  is  entered  into,  to  direct  or  control 
them  or  the  contractor  in  doing  the  work.  If  the  corporation 
had  been  sued  in  Blake  v.  Ferris,  then  the  question  would 
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have  arisen,  whether  they  were  answerable,  having  exacted  a 
stipulation  when  they  gave  permission  for  the  construction  of 
the  sewer,  that  proper  guards  and  lights  should  be  placed  at  the 
excavation  to  prevent  accidents.  But  the  action,  in  that  case, 
•was  brought  against  the  persons  who  were  permitted  to  build 
the  sewer,  who  were  under  no  public  obligation  or  duty  in 
respect  to  the  street,  like  the  corporation,  so  that  that  question 
remains  undetermined. 

It  now  becomes  necessary  to  apply  what  has  been  thus  de- 
cided to  the  facts  of  this  case. 

The  defendant  Dickie,  as  the  owner  of  the  building,  had  a 
right  to  put  on  a  new  roof  to  prevent  his  building  going  to 
ruin  ;  a  landlord  having  the  right,  during  the  tenancy,  to  enter 
and  make  such  permanent  repairs  as  are  essential  to  prevent 
waste,  and  indispensable  to  the  due  protection  and  preservation 
of  his  reversionary  interest  (Taylor's  Landlord  and  Tenant,  174; 
Proude  v.  Hollice,  1  B.  &  C.  8).  But  as  the  house  was  then 
in  the  occupation  of  his  tenants  and  of  their  sub-tenant,  he  was 
bound,  in  the  exercise  of  this  right,  to  see  that  all  reasonable 
care  and  skill  was  exercised  in  the  removal  of  the  old  and  in  the 
putting  on  of  the  new  roof,  to  prevent  injury  by  the  elements 
to  those  who  were  in  the  occupation  of  the  house.  Having 
made  a  contract  with  a  builder  to  put  on  a  new  roof  for  a  spe- 
cific sum,  he  should  either  have  provided  by  that  contract,  that 
the  builder  should  do  all  that  was  requisite  and  necessary  to  pro- 
tect the  inmates  whilst  the  roof  was  in  the  process  of  construc- 
tion, unless  that  duty,  on  the  part  of  the  contractor,  was  im- 
plied by  the  contract,  or  else  taken  such  measures  as  were  neces- 
sary himself. 

It  does  not  appear  from  the  evidence  that  he  made  any  such 
provision  in  his  contract  with  the  builder,  or  did  anything. 
The  builder  simply  agreed  to  put  on  a  new  roof  for  $280  90, 
and  Dickie  agreed  to  pay  him  that  sum  for  doing  so,  which  is 
all  that  appears  in  the  case  ;  so  that  the  injury  must  be  regarded 
as  having  arisen  from  the  defendant's  neglect  to  do  what  was 
incumbent  upon  him,  unless  we  can  hold  that  it  was  the  duty 
of  the  builder  in  the  due  and  skillful  performance  of  the  con- 
tract which  he  made,  to  protect  the  building  during  the  night, 
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or  whenever  it  became  necessary  in  the  course  of  the  work,  by 
covering  the  roof  with  tarpaulin  cloths,  or  other  ordinary  means 
employed  under  like  circumstances,  to  guard  against  the  conse- 
quences of  the  occurrence  of  rain  ;  and  I  should  be  disposed  to 
hold  that  this  was  incident  to  the  due  performance  of  such  a 
contract,  were  it  not  for  the  decision  before  referred  to  of  the 
Court  of  Appeals,  in  The  City  of  Buffalo  v.  Holloway  (xupra). 
It  appears  to  me  that  where  a  builder  contracts  to  put  a  new 
roof  upon  an  inhabited  house,  there  is  implied  from  the  very 
nature  of  what  he  undertakes  to  do,  that  he  will,  in  the  prose- 
cution of  the  work,  adopt  such  precautionary  measures  as  may 
be  necessary  to  prevent  injury  to  the  property  of  those  living 
in  the  house,  from  the  occurrence  of  rain.  It  is  scarcely  to  be 
expected  that  the  person  who  makes  the  contract  with  him  is  to 
have  a  person  constantly  attending  with  the  necessary  means  to 
cover  the  roof  when  there  is  indication  of  the  approach  of  rain  ; 
for  a  sudden  shower  or  a  heavy  thunderstorm  may  occur  at  any 
time,  and  so  suddenly  as  to  afford  scarcely  more  than  time  to 
spread  over  the  roof  the  necessary  protection,  and  that  such  per- 
son shall  go,  at  the  close  of  the  builder's  work  every  day  and 
cover  the  roof,  removing  the  covering  every  morning  that  the 
builder  may  proceed  with  his  work.  It  is  true  that  this  may  be 
provided  for  in  the  contract,  and  imposed  by  its  provisions  upon 
the  builder,  but  I  apprehend  that  it  would  not  occur  to  the 
great  majority  of  persons  employing  a  builder  to  put  a  new  roof 
on  an  inhabited  house,  that  they  would  have  to  incorporate  such 
a  provision  in  the  contract  or  discharge  this  duty  themselves,  or 
if  they  did  not,  remain  at  the  hazard  of  being  answerable  for 
any  injury  that  might  occur  from  its  omission.  In  the  great 
multitude  of  cases,  I  think,  it  would  be  taken  for  granted  that 
this  would  be  done  by  the  builder  as  a  matter  of  course  ;  that  it 
was  implied  from  the  very  nature  of  his  undertaking,  the  re- 
moval of  an  old  and  the  putting  on  of  a  new  roof  upon  an  in- 
habited house,  a  process,  to  some  extent,  necessarily  exposing 
the  occupants  to  hazard  of  injury  from  rain,  and  that  where 
nothing  took  place,  except  an  agreement  on  his  part  to  do  this 
for  a  certain  sum,  that  such  an  obligation  would  be  implied, 
without  being  expressed,  he  being  constantly  on  the  spot  and 
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knowing  when  it  would  be  necessary  to  protect  the  building 
against  the  effects  of  rain,  and  that  he  would  naturally  cover 
his  work,  when  quitting  it  at  nightfall,  in  the  due,  careful,  and 
I  may  add  skillful  execution  of  his  contract.  But  I  feel  embar- 
rassed by  the  decisions  of  the  Court  of  Appeals  in  The  City  of 
Buffalo  v.  Holloway,  as  this  reasoning  would  apply  as  forcibly 
in  that  case  as  in  this. 

Where  one  contracts  to  build  a  sewer  in  a  public  street,  to 
do  which  he  must  make  the  necessary  excavation  in  the  street ; 
the  erecting  of  barriers  around  the  pitfall,  and  the  putting  up 
of  lights  at  nights  for  the  protection  of  those  using  the  street 
involves  but  a  comparatively  slight  amount  of  labor  and  of  ex- 
pense on  the  part  of  the  contractor,  and  might  well  be  regarded 
as  incident  to  his  contract.  But  the  Court  of  Appeals  have 
held  otherwise.  Holloway  had  contracted  to  build  a  sewer  in 
the  street ;  but  there  was  no  provision  in  his  contract  that  he 
should  place  lights  and  barriers  at  the  excavation  for  the  pro- 
tection of  travelers.  A  recovery  having  been  had  against  the 
city  by  a  person  who,  without  negligence  on  his  part,  fell  into 
the  excavation,  the  city,  in  turn,  sued  Holloway  to  recover  for 
the  loss  and  damage  to  which  they  had  been  put  by  his  omission 
or  neglect  to  have  barriers  and  lights  placed  at  night  at  the  ex- 
cavation he  had  made ;  but  the  Court  of  Appeals  held  that  the 
action  could  not  be  maintained,  upon  the  ground  that  there 
being  no  stipulation  to  that  effect  in  the  contract,  he  was  under 
no  obligation  to  put  barriers  or  lights  at  the  excavation  for  the 
protection  of  the  public ;  that  he  was  answerable  only  to  the 
corporation  for  injuries  sustained  by  the  want  of  reasonable 
skill  in  the  performance  of  work  which  he  contracted  for.  If, 
in  that  case,  he  was  under  no  obligation  to  do  anything  but  to 
dig  the  excavation  and  build  the  sewer,  and  might  leave  the 
excavation  without  guards  or  precautionary  measures  to  prevent 
injury,  then  it  appears  to  me  that  the  builder  who  has  simply 
contracted  to  put  a  new  roof  upon  an  inhabited  house  for  a  cer- 
tain sum.  is  equally  exempt  from  the  obligation  of  doing  any- 
thing more  than  taking  off  the  old  roof  and  putting  on  a  new 
one. 

It  may  be  that  where  a  contract  is  made  to  do  a  specific 
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thing  for  a  specific  sum,  that  the  contractor  makes  an  exact 
estimate  of  the  work  and  materials  requisite,  and  nothing  more, 
to  determine  for  what  he  will  do  it,  and  that  to  do  in  addition 
all  that  would  be  necessary  in  the  prosecution  of  the  work,  for 
the  protection  of  the  inmates  and  their  property,  would  involve 
an  additional  outlay,  and  consequently  a  greater  charge  than 
that  for  which  he  agrees  to  do  it.  There  is  also  great  weight 
in  the  consideration  that  the  owner  who  has  the  new  roof  put 
upon  his  house  has  it  in  his  power  to  protect  himself  by  pro- 
viding in  the  contract  that  all  that  may  be  requisite  for  the  pro- 
tection of  the  inmates  and  their  property  shall  be  done  by  the 
builder,  so  that  in  the  event  of  the  owner  being  put  to  any  loss 
or  damage,  he  may  have  his  remedy  over  against  the  builder  on 
the  contract. 

In  McCleary  v.  Kent  (3  Duer,  27),  the  defendants,  who  had 
contracted  to  erect  a  building,  employed  a  blacksmith  at  a  stipu- 
lated price  to  make  and  finish  a  grating  in  the  front  area;  and 
the  opening  for  the  grating  being  left  open  and  unguarded,  the 
plaintiff  fell  through  and  was  injured.  The  court  held  that  the 
duty  was  upon  the  defendants  to  have  the  area  properly  guarded 
against  accidents  during  the  absence  of  the  blacksmith  and  his 
workmen,  by  covering  or  fencing  the  opening  of  the  area  until 
it  was  properly  protected.  As  the  defendant  Dickie,  in  this 
case,  employed  the  builder  to  put  a  new  roof  on  the  building  at 
a  stipulated  price,  so  the  defendants  in  that  case  contracted  with 
the  blacksmith  to  make  and  put  down  a  grating  in  the  area  of 
the  building  at  a  specified  price,  and  the  party  who  ordered  the 
work  to  be  done,  and  not  the  one  who  did  it,  was  held  to  be 
answerable  for  the  omission  to  have  precautionary  measures 
taken  to  prevent  injury. 

In  Chicago  City  v.  RoWuis  (2  Black  Rep.  418)  the  defend- 
ant Robbins  made  a  contract  for  the  construction  of  an  area  in 
the  sidewalk  in  front  of  his  premises.  The  excavation  was  left 
opsn  and  unguarded.  Robbins  made  no  provision  in  the  con- 
tract that  the  contractor  should  provide  proper  guards  and  lights 
to  prevent  accidents ;  and  an  injury  having  happened,  it  was 
held  that  Robbins  was  answerable  for  the  injury.  His  liability 
was  put  upon  the  ground  that,  as  the  digging  of  the  area  on  the 
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sidewalk  was  for  his  benefit,  the  obligation  was  upon  him,  and 
not  upon  the  contractor,  to  see  that  it  was  properly  guarded  to 
prevent  injury. 

The  present  case,  I  think,  turns  upon  the  question  whether 
the  adoption  of  such  measures  as  were  necessary  to  protect  the 
persons  and  property  of  the  inmates  from  damage  by  rain,  was 
the  duty  of  the  builder  under  the  contract  which  he  made  or 
not ;  for  if  it  were  not,  it  is  clear  to  my  mind  that  the  landlord, 
in  the  exercise  of  his  right  to  put  a  new  roof  upon  his  building, 
was  bound  to  adopt  such  reasonable  and  precautionary  measures 
as  would  protect  the  persons  and  property  of  his  tenants  and 
their  sub-tenants  in  the  building  from  damage  by  the  elements 
from  its  exposed  condition  during  the  prosecution  of  the  work. 
I  feel  constrained  by  the  authority  above  referred  to  to  hold, 
that  as  no  stipulation  to  that  effect  was  made  by  the  owner  in 
the  contract  with  the  builder,  that  the  builder  was  under  no 
obligation  to  do  anything  more  than  what  he  contracted  to  do ; 
that  the  obligation  was  therefore  upon  the  owner  alone,  and  that 
he  was  answerable  for  the  injury  sustained. 

If  my  colleagues  agree  in  this  conclusion,  then  the  court 
below  erred  in  dismissing  the  complaint  as  to  Dickie,  and  judg- 
ment should  be  reversed. 

ROBINSON,  J. — The  defendant  Dickie,  though  under  no  ob- 
ligation to  repair  the  roof  of  the  premises  he  had  leased  to 
Delamater,  Oummings  &  Windsor,  of  whom  plaintiff  was  a 
sub-tenant,  exercised  his  right  as  landlord  to  undertake  to  make 
on  his  own  account  permanent  repairs,  and  to  put  a  new  roof 
upon  the  building  demised.  In  the  execution  of  that  work,  he 
was  bound  to  exercise  all  the  vigilance  and  caution  which  the 
nature  of  the  undertaking  required.  As  to  the  occupants  of 
the  building,  as  tenants  or  sub-tenants,  he  was  bound  to  use 
ordinary  diligence  in  protecting  them  from  injury  naturally 
resulting  from  the  character  of  the  work  undertaken.  It  con- 
sisted of  the  removal  of  an  old  and  damaged  roof  to  the  build- 
ing, and  the  substitution  of  a  new  one.  The  process  in  itself 
was  of  such  a  character  that  it  naturally  exposed  the  property 
of  the  occupants  of  the  building  to  damage  from  the  fall  of 
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rain,  and  the  undertaking,  from  its  very  nature,  exacted  every 
reasonable  effort  to  avoid  any  injury  likely  to  result  from  tlie 
character  of  the  work  so  undertaken.  The  defendant  having  so 
undertaken  and  engaged  others  to  do  the  work  of  this  character, 
was  responsible  not  only  for  his  own  negligence,  but  for  the 
negligence  of  the  persons  with  whom  he  had  contracted  for  its 
performance. 

Where  the  act  undertaken  is  one  that  from  its  very  charac- 
ter is  either  a  nuisance  or  dangerous  to  others,  the  person  un- 
dertaking it  is  not  released  from  responsibility  to  any  person 
thereby  injured,  although  he  has  entered  into  a  contract  with 
some  third  person  to  perform  it,  and  the  injury  has  occurred 
through  the  negligence  of  the  latter  (CPRourlce  v.  Hart,  7 
Bosw.  514  ;  Chicago  v.  Bobbins,  2  Black,  418 ;  2  Hilliard  on 
Torts,  519  to  543 ;  Shear.  &  Eed.  Neg.  §  79,  &c.). 

The  case  presented  in  view  of  the  character  of  the  wrork 
defendant  voluntarily  undertook,  and  the  damages  resulting 
from  neglect  in  its  performance  by  Miller  his  contractor,  clearly 
establishes  his  responsibility  and  the  error  in  the  judgment  ap- 
pealed from. 

I  am  of  the  opinion  the  judgment  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event' 

YAN  BRUXT,  J.,  concurred  in  the  result. 
Judgment  reversed. 


VOL.  VI.— 31 
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HOKACE  THEALL  against   OTTO  STEITZ. 

(Decided  June  1st,  1876.) 

ID  an  action  by  an  assignee  of  a  devisee  of  a  deceased  person,  his  adversary  can- 
testify  as  to  personal  transactions  and  communications  between  himself  and 
the  deceased  person.  Such  testimony  is  not  prohibited  by  ^  399  of  the 
Code. 

APPEAL  by  defendant  from  a  judgment  of  the  Marine  Court 
of  the  city  of  New  York,  entered  on  an  order  of  the  general 
term  of  that  court,  affirming  a  judgment  of  that  court  entered 
on  the  verdict  of  a  jury. 

One  of  the  grounds  of  error  argued  on  the  appeal,  was  that 
the  court,  on  the  trial,  had  erroneously  excluded  the  evidence 
of  the  defendant  as  to  certain  conversations  had  between  him 
and  Mrs.  Jane  F.  Halstead  (then  deceased),  who  was  the  person 
under  whom  the  plaintiff  claimed  by  assignment  from  her  de- 
visee. 

The  nature  of  the  action,  and  the  facts  to  show  the  nature 
of  the  alleged  error,  are  stated  in  the  opinion. 

Henry  Wekle,  for  appellant. 
Dennis  McMahon,  for  respondent. 

VAST  BRUNT,  J. — In  March,  1872,  the  defendant  hired  cer- 
tain premises  of  a  Mrs.  Halstead,  in  Hoboken,  N.  J.,  and  in 
May,  1872,  went  into  possession  thereof.  In  August,  1872, 
Mrs.  Halstead  died,  leaving  a  last  will  and  testament,  by  which 
she  devised  the  said  premises  to  one  Frank  C.  Nash,  and  to  his 
heirs  and  assigns  forever.  The  defendant  paid  the  rent  of  said 
premises  which  accrued  prior  to  the  1st  of  November,  1872,  but, 
having  removed  therefrom,  refused  to  pay  any  further  rent, 
claiming  that  the  original  letting  was  from  month  to  month. 
The  said  Frank  C.  Nash,  claiming  that  tie  said  renting  was  for 
one  year,  from  May  1st,  1872,  to  May  1st.  1873,  assigned  his 
claim  for  the  rent  for  the  balance  of  the  year  to  the  plaintiff,  who 
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brought  this  action  to  recover  the  same.  From  the  foregoing 
statement  of  the  case,  it  will  be  seen  that  the  sole  question  at  issue 
between  the  parties  was,  as  to  the  terms  of  the  letting ;  that  is, 
whether  it  was  a  letting  from  month  to  month,  or  for  the  term  of 
a  year.  The  plaintiff,  upon  his  behalf,  called  and  examined  as  a 
witness  the  said  Frank  C.  Nash,  the  devisee  of  Mrs.  Halstead, 
who  was  examined  as  to  certain  negotiations  which  he  had  per- 
sonally with  the  defendant  in  respect  to  the  letting.  There- 
after the  defendant  was  called  as  a  witness  upon  his  own  be- 
half, and  it  was  proposed  to  prove  by  him  an  agreement  for  the 
hiring  of  the  premises  in  question,  which  he  had  made  with 
Mrs.  Halstead,  then  deceased.  This  evidence  was  objected  to, 
and  the  court  held  that  the  conversations  had  between  the  de- 
fendant and  the  deceased  Mrs.  Halstead  were  not  admissible, 
unless  Mr.  Nash  was  present  or  had  been  examined  in  respect 
to  the  same,  the  court  evidently  supposing  that  the  provisions 
of  section  399  of  the  Code  of  Procedure  applied.  A  brief  ex- 
amination of  the  provisions  of  that  section  will  show  that  they 
have  no  application  to  the  present  case,  although  the  present 
case  may  possibly  be  embraced  within  the  reasons  which  led  to 
the  adoption  of  that  section. 

The  language  of  the  section  is  as  follows  :  "  No  party  to 
any  action  or  proceeding,  nor  any  person  interested  in  the  event 
thereof,  nor  any  person  from,  through,  or  under  whom  any  such 
party  or  interested  person  derives  any  interest  or  title,  by  assign- 
ment or  otherwise,  shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication  between  such  witness 
and  a  person  at  the  time  of  such  examination  deceased,  insane, 
or  lunatic,  against  the  executor,  administrator,  heir  at  law,  next 
of  kin,  assignee,  legatee,  devisee,  or  survivor  of  such  deceased 
person,  or  the  assignee  or  committee  of  such  insane  person  or 
lunatic." 

It  will  be  observed  that  when  the  defendant  was  offered  as 
a  witness  as  to  the  transactions  and  communications  between 
himself  and  Mrs.  Halstead  then  deceased,  it  was  not  proposed 
to  examine  him  as  a  witness  against  either  the  executor,  heir  at 
law,  next  of  kin,  assignee,  legatee,  devisee,  or  survivor  of  Mrs. 
Halstead  (Eight  v.  Sackett,  34  N.  Y.  451) ;  but  it  was  proposed 
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to  examine  him  as  a  witness  against  the  assignee  of  the  devisee 
of  Mrs.  Halstead.  The  prohibition  of  the  section  of  the  Code 
referred  to  does  not  reach  such  a  case,  and  consequently  the 
learned  judge  before  whom  the  cause  was  tried  erred  in  exclud- 
ing the  evidence  of  the  defendant  which  was  offered.  For  this 
reason  the  judgment  of  the  court  below  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

ROBINSON,  J.,  concurred. 
Judgment  reversed. 


PETER  E.  COLE  against  JAMES  DALTON,, 

(Decided  June  5th,  1876.) 

\Yhere  the  defendant  made  an  order  in  writing  on  a  third  person,  requiring  him 
to  pay  the  plaintiff  "  $1 ,000  out  of  the  percentage  retained  of  my  contract :"  Held, 
that  this  was  not  a  draft  or  bill  of  exchange,  and  that  no  action  on  it  as  such 
could  be  maintained  against  the  drawer  upon  the  failure  of  the  person  on  whom 
it  was  drawn  to  accept  it. 

/ 

APPEAL  by  defendant  from  a  judgment  of  the  Marine 
Court  jrf  the  city  of  New  York. 

The  facts  are  fully  stated  in  the  opinion. 

,  Alex.  Thain,  for  appellant. 
Erastus  CooJce,  for  respondent. 

ROBINSON,  J. — The  plaintiff  brought  his  action  in  the  Marine 
Court  against  the  defendant  as  the  alleged  drawer  of  a  bill  of 
exchange,  of  which  the  following  is  a  copy  : 
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"  Messrs.  Dillon,  Clyde  &  Co. 

"  Please  pay  the  bearer,  Peter  E.  Cole,  One  thousand  dol- 
lars out  of  the  percentage  retained  of  my  contract.  $1,000. 

"  January  8,  18T4. 

(Signed)  "  James  Dalton." 

Presentment  to  and  refusal  to  pay  by  Dillon,  Clyde  &  Co. 
is  alleged,  and  notice  to  defendant  of  such  demand  and  re- 
fusal. 

The  answer  was  a  general  denial.  On  the  trial,  the  drawing 
of  the  instrument  by  defendant,  its  delivery  to  plaintiff,  its 
presentation  to  Dillon,  Clyde  &  Co.  for  payment,  and  their  re- 
fusal to  pay,  and  immediate  notice  of  such  demand  and  refusal 
to  plaintiff,  and  his  promise  thereupon  to  pay  the  draft,  was 
proven. 

Upon  this  evidence  a  motion  to  dismiss  the  complaint  was 
made,  "  on  the  ground  that  the  instrument  sued  on  was  not  a 
draft."  It  was  denied,  and  judgment  rendered  for  the  amount 
thereof  and  interest.  An  appeal  from  this  judgment  was  taken 
to  the  general  term  of  the  Marine  Court,  where,  being  affirmed, 
this  appeal  is  taken  from  that  judgment. 

The  bill  or  draft  being  expressly  payable  out  of  a  particular 
fund,  to  wit,  the  percentage  retained  by  Dillon,  Clyde  &  Co. 
out  of  some  contract  with  defendant,  its  character  as  a  mercan- 
tile bill  or  draft  was  destroyed  by  reason  of  its  payment  being 
contingent  upon  the  sufficiency  or  availability  of  that  fund, 
which  otherwise  might  prove  inadequate  (Averitt,  Adni'r,  v. 
Booker,  15  Gratt.  [Va.]  165  ;  Jenny  v.  Herle,  2  Ld.  Raym. 
1361 ;  Chitty  on  Bills,  llth  Am.  ed.  138  ;  1  Daniels  on  Neg. 
Inst.  39).  The  instrument,  therefore,  in  itself,  presented  no 
cause  of  action. 

The  only  criticism  made  by  the  learned  counsel  for  the  re- 
spondent upon  the  character  of  that  motion  is,  that  the  instru- 
ment was  characterized  "a draft,"  and  not  as  a  bill  of  exchange. 
This  seems  hypercritical ;  the  terms  are  commonly  used  synony- 
mously. 

Such  an  instrument,  in  common  parlance,  is  known  as  "  a 
draft,"  whenever  the  drawer  requests  the  payment  of  money  to 
the  holder  of  the  order,  or  draws  on  the  payee  in  any  terms, 
and  has  especial  reference  to  inland  bills. 
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The  plaintiff's  proof,  as  afforded  by  the  written  document  or 
promise  to  pay,  established  no  cause  of  action,  nor  could  any 
specification  of  any  such  as  might  be  supplied  give  legal 
vitality  to  the  instrument  sued  on.  The  judgment  was  erro- 
neous, and  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant,  to  abide  the  event. 

VAN  BRUNT,  J.,  concurred. 
Judgment  reversed. 


CHARLES  DEVLIN  against  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK. 

(Decided  June  26th,  1876.) 

Where  the  trial  of  the  issues  in  an  action  is  by  order  of  the  court  sent  to  a  referee, 
on  the  ground  that  the  examination  of  a  long  account  is  involved,  and  the  judg- 
ment entered  on  the  report  of  the  referee  is  on  appeal  reversed  and  a  new  trial 
ordered,  the  new  trial  does  not  as  of  course  take  place  before  the  referee  before 
whom  the  former  trial  was,  but  either  party  is  entitled  to  have  the  cause 
placed  on  the  general  calendar  for  trial  without  prejudice  to  a  motion  for  a  new 
order  of  reference. 

Qucere,  as  to  whether  the  rule  would  be  the  same  in  a  non-referable  case  where 
the  parties  consented  to  a  trial  of  the  issues  before  a  referee. 
i 

APPEAL  by  defendant  from  an  order  of  this  court  made  at 
special  term  by  Judge  VAN  BRUNT,  denying  a  motion  made  by 
the  defendant  to  place  the  cause  on  the  general  calendar  of  the 
court. 

The  facts  are  fully  stated  in  the  opinion. 

Win.  C.  Whitney,  for  appellant. 

J.  J.  Marrin  and  T.  C,  Cronin,  for  respondent. 
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ROBINSON,  J. — This  cause,  being  an  action  upon  contract, 
was,  by  order  of  May  29,  1865,  referred  to  a  referee.  From 
this  order  of  reference  defendants  appealed  to  the  general  term, 
where  it  was  affirmed  July  18th,  1866.  The  referee  made  a 
report  in  favor  of  the  plaintiff,  on  which  judgment  was  entered 
in  his  favor,  which,  on  appeal  to  the  general  term,  was  reversed, 
and  judgment  absolute  rendered  for  the  defendants.  Plaintiff 
then  appealed  from  that  judgment  to  the  Court  of  Appeals, 
which  court,  in  October,  1875,  reversed  the  judgment  of  the 
general  term,  but  affirmed  so  much  of  it  as  reversed  the  judg- 
ment entered  on  the  report  of  the  referee,  and  ordered  a  new 
trial.  No  special  order  was  made  by  that  court  with  respect  to 
the  subsequent  mode  of  trial.  Defendants  made  a  motion  that 
the  cause  should  be  restored  to  the  trial  calendar  (basing  their 
motion  on  the  ground  that  the  question  of  fraud  involved  should 
be  tried  by  a  jury),  which  was  refused,  and  this  appeal  is  from 
that  order.  If,  by  reason  of  the  complete  reversal  of  the  judg- 
ment entered  upon  the  report  of  the  referee,  the  orders  made 
for  the  trial  of  the  cause  by  a  referee  or  other  interlocutory 
orders  were  vacated,  and  the  cause  restored  to  its  condition 
when  issue  was  joined,  the  motion  to  restore  the  cause  to  the 
trial  calendar  should  have  been  granted  without  prejudice  to 
plaintiff's  right  to  renew  the  motion  for  a  new  order  of  refer- 
ence founded  upon  the  considerations  previously  presented  as 
to  the  cause  being  one  that  should  be  referred. 

The  general  and  unqualified  reversal  of  a  judgment  reverses 
all  that  has  been  done  judicially  in  the  cause,  and  adjudges 
every  order,  interlocutory  judgment,  or  other  thing  partaking 
of  the  character  of  judicial  action  upon  the  case  presented  by 
the  pleadings,  and  on  any  subsequent  action  thereon,  as  abso- 
lutely void  and  of  no  effect.  This  included  all  adverse  orders 
to  which  exception  had  been  taken  that  were  subjects  of  review 
on  the  appeal.  When,  on  such  reversal,  a  new  trial  was  ordered, 
without  specification  or  reservation  as  to  the  mode  of  trial,  it 
restored  the  parties  to  their  former  condition  when  the  issues 
tried  were  joined,  or  their  mode  of  trial  had  been  agreed  upon 
between  the  parties,  and  as  the  case  was  presented  for  trial  on 
the  pleadings,  whether  that  trial,  as  then  required,  might,  in 


488  COUET  OF  COMMON  PLEAS. 

Devlin  v.  The  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York. 

accordance  with  the  provision  of  the  Code,  be  had  before  a 
judge  and  jury,  or  before  a  judge  without  a  jury,  without 
special  order  to  the  contrary. 

The  compulsory  order  of  reference  in  this  case  granted 
against  the  opposition  of  defendants  constituted  a  part  of 
the  adverse  judicial  determinations  that  had  been  made  in 
the  action  against  the  defendants  after  issue  joined  and  the 
cause  was  in  readiness  for  trial,  and  fell  with  the  judgment  in 
the  general  reversal.  It  constituted  part  of  the  judgment  roll 
(Code,  §  281),  and  the  appellate  court  had  the  question  as  to  the 
validity  of  the  compulsory  order  of  reference  before  them, 
within  the  scope  of  its  powers  of  review  (Townsend  v.  Hen- 
dricks,  40  How.  Pr.  143).  Their  general  reversal  overturned 
'  every  adverse  order  affecting  the  merits,  to  which  proper  excep- 
tion or  an  appeal  had  been  taken,  unless  saved  in  the  order  of 
reversal. 

It  is  difficult  to  conjecture  upon  what  ground  the  idea  has 
become  prevalent  that  on  the  reversal  of  a  judgment  entered 
upon  the  decision  and  report  of  a  referee,  the  issues  were,  as  of 
course,  remitted  back  to  him  for  re-trial.  No  analogy  is  found 
in  any  other  kind  of  trial  before  a  jury,  or  a  single  judge  with- 
out a  jury,  and  the  proposition  that,  after  reversal  of  a  judg- 
ment thereupon  entered,  the  cause  was  remitted  for  trial  before 
the  same  judge  or  jury  would  be  preposterous. 

A  referee  to  whom  issues  are  sent  for  trial  is  but  a  judicial 
officer  pro  hac  vice,  and  when  he  has  once  tried  the  cause  and 
signed  and  delivered  his  report,  his  judicial  functions  have  been 
exhausted.  He  then  becomes  functus  officio,  and  has  only  a 
remaining  ministerial  duty,  subject  to  direct  control  by  the  court, 
to  settle  a  case  and  findings  on  questions  of  fact. 

This  has  been  the  uniform  decision  of  our  courts  (Pratt  v. 
Stiles,  17  How.  Pr.  R.  211 ;  Ayrault  v.  Sackett,  Ib.  507;  Coope 
v.  Bowles,  42  Barb.  87 ;  Shearman  v.  Justice,  22  How.  Pr.  R. 
241 ;  JViles  v.  Price,  23  Ib.  473  ;  Leffler  v.  Field,  33  Ib.  385  ; 
Trufant  v.  Merrill,  37  Ib.  531).  His  decision  stands  with 
equal  force  as  that  of  a  judge  who  tries  a  cause  without  a  jury, 
and  is  to  be  appealed  from  in  like  manner  (Dana  v.  Howe,  13 
N.  Y.  306),  but  that  after  his  power  has  been  "  exhausted," 
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there  should  yet  exist  in  him,  by  virtue  of  the  original  order  of 
reference,  some  latent  judicial  function  to  be  revived  through  a 
reversal  of  the  judgment  and  general  order  for  a  new  trial, 
would  seem  a  legal,  enigma  difficult  to  comprehend. 

The  learned  counsel  for  the  plaintiff,  however,  asserts  that 
it  is  "the  universal  opinion  of  the  profession,  and  is  the  prac- 
tice sustained  by  authority,"  that  on  such  general  reversal  the 
former  referee  is  reinvested  with  jurisdiction  to  try  the  cause, 
subject  only  to  a  motion  for  the  substitution  of  another  referee 
for  good  cause  shown.  The  reported  cases  to  which  he  refers : 
Shuart  v.  Taylor  (7  How.  Pr.  251);  Schermerhorn  v.  Van 
Alen  (13  Ib.  82);  Billings  v.  Vanderbrek  (15  Ib.  295) ;  and 
Bissell  v.  Hamlin  (13  Abb.  Pr.  22),  are  but  special  term  de- 
cisions, and  fail  to  authoritatively  establish  such  a  doctrine. 

In  Shuart  v.  Taylor  (supra]  the  report  of  the  referee  was 
merely  set  aside,  not  on  appeal  from  a  judgment  entered  on  his 
decision,  but  on  motion  to  the  special  term  for  some  cause  not 
stated. 

In  Schermerhorn  v.  Van  Alen  (supra)  this  point  does  not 
appear  to  have  been  presented,  but  the  continuance  of  the  order 
of  reference  notwithstanding  the  reversal  of  the  judgment,  ap- 
pears to  have  been  acquiesced  in,  although  the  judge  held  that 
the  substitution  of  a  new  referee  instead  of  the  one  who  had 
decided  in  favor  of  one  of  the  parties  was  proper. 

So  in  Billings  v.  Vanderbrek  the  point  was  not  taken,  but 
the  substitution  of  another  referee  was  merely  claimed,  and  it 
is  to  be  observed  that  the  original  reference  was  made  by  con- 
sent of  the  parties  in  a  cause  not  referable. 

In  Bissell  v.  Hamlin,  on  reversal  of  the  judgment,  the 
order  of  reference  was  directed  to  be  vacated,  and  this  would 
seem  to  have  been  done  only  out  of  abundance  of  caution. 

In  White  v.  Smith  (1  Lans.  469)  the  general  term  of  the 
Sixth  District,  on  reversal  of  a  judgment  founded  on  the  report 
of  a  referee,  directed  that  the  order  of  reference  should  stand ; 
and  this  was  probably  within  the  power  conferred  by  section 
330  of  the  Code,  "  to  reverse,  affirm  or  modify  the  judgment," 
"and,  if  necessary  or  proper,  to  order  a  new  trial,"  in  such 
mode  as  is  proper  to  be  prescribed. 
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No  such  direction  having  been  given  by  the  appellate  court 
in  the  order  of  reversal  and  granting  a  new  trial,  this  cause 
stood  for  trial  on  the  pleadings,  without  any  subsisting  order  of 
reference,  and  defendants  were  entitled  to  their  motion. 

This  decision  is,  however,  not  intended  to  affect  any  order 
made  on  references  by  consent.  That  may  be  considered  when 
the  question  is  presented. 

Order  appealed  from  reversed  with  costs,  and  cause  ordered 
to  be  placed  on  the  general  calendar  for  trial,  without  prejudice 
to  any  motion  to  be  made  by  plaintiff  for  an  order  of  reference. 

CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY,  J.,  con- 
curred. 

Ordered  accordingly. 


THOMAS  CONROY  against  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK. 

(Decided  June  5th,  1876.) 

Where  the  plaintiff,  who  was  a  person  who  was  not  acquainted  with  any  foreign 
language,  and  incompetent  to  perform  the  duties  of  an  interpreter,  was  appoint- 
ed by  the  justice  of  one  of  the  District  Courts  in  the  city  of  New  York  (under 
L.  1866,  ch.  745,  giving  him  power  "to  appoint  an  officer"  to  "be  known  and 
designated  as  District  Court  interpreter ''),  as  interpreter  of  that  court,  but  the 
plaintiff,  during  the  term  of  his  appointment,  never  performed  any  services  as 
interpreter :  Held,  that  the  plaintiff,  by  accepting  the  position  of  interpreter, 
when  he  understood  no  foreign  language,  and  could  not  interpret  at  all,  stood 
convicted  of  a  fraud  upon  the  appointing  power  and  the  public,  or  upon  the 
public  alone,  and  was  not  entitled  to  recover  the  salary  attached  by  the  statute 
to  the  position  of  interpreter. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  the 
plaintiff,  for  $3,117"  84.  directed  by  Judge  YAN  BRUNT  at  trial 
term  on  the  pleadings. 
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The  facts  are  fully  stated  in  the  opinion. 

A .  J.  fiequier,  for  appellant. 
Elliott  Sandford,  for  respondent. 

JOSEPH  F.  DALY,  J. — The  action  was  for  salary  of  plaintiff 
as  interpreter  in  the  2d  district  civil  court  of  the  city  of  New 
York,  at  the  rate  of  $1,200  per  annum,  from  September  1st, 
1871,  to  January  1st,  1874.  The  recovery  was  for  the  full 
amount  claimed  and  interest.  The  complaint  sets  out  the  in- 
corporation of  the  defendant,  the  appointment  of  plaintiff  as 
interpreter  of  the  said  court,  on  May  1st,  1871,  by  Mr.  Justice 
Kivlen,  the  justice  of  that  court,  pursuant  to  the  act  (Laws  of 
1866,  ch.  745) ;  that  he  entered  upon  the  performance  of  the 
duties  required  to  be  performed  by  him  as  such  interpreter,  and 
continued  to  perform  the  same  until  removed  on  December 
31st,  1873  ;  that  his  name  was  placed  on  the  proper  pay-roll, 
and  a  certificate  in  due  form  transmitted  each  month,  to  the 
comptroller,  wrho  has  neglected  to  pay  him  from  September  1st, 
1871 ;  also,  that  his  claim  has  been  duly  presented  to  the  comp- 
troller, as  required  by  law. 

The  answer  denies  "  that  the  plaintiff  ever  performed  any 
duty  or  service  as  interpreter  at  the  place  or  the  days  and  times 
in  the  complaint  mentioned ; "  and  avers,  on  information  and 
belief,  that  "  the  plaintiff  is  unacquainted  with  any  foreign  lan- 
guage, and  at  the  days  and  times  mentioned  in  the  complaint, 
was  incompetent  to  perform  the  duties  of  an  interpreter." 

The  act  above  referred  to  is  as  follows  :  "  The  several  jus- 
tices of  the  District  Courts  in  the  city  of  New  York,  are  hereby 
authorized  and  empowered  to  appoint  an  officer  for  each  District 
Court  in  said  city,  who  shall  be  known  and  designated  as  District 
Court  interpreter,  and  who  shall  hold  office  during  the  pleasure 
of  the  justice  of  the  court  to  which  he  is  appointed."  *  * 
"  The  interpreters  of  the  several  District  Courts  in  the  city  of 
New  York  *  '  *  *  shall  each  receive  an  annual  compensa- 
tion of  twelve  hundred  dollars."  The  act  was  passed  April  21, 
1866,  to  take  effect  immediately. 
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The  appointment  of  fit  persons  as  interpreters,  was  in  the 
discretion  of  the  justices  of  the  courts,  and  for  any  abuse  of  the 
power  conferred  upon  them,  they  are  responsible,  and  I  am 
fully  satisfied  that  beyond  a  certain  point,  the  fitness  of  the  ap- 
pointee cannot  be  questioned  in  an  action  for  the  salary  fixed 
by  law. 

There  is  in  effect,  and  can  be  no  such  office  as  interpreter. 
Any  person  called  to  interpret  in  an  action  depending  before 
the  justice,  must  be  sworn,  and  is  subject  to  all  valid  objections 
to  his  competency  to  interpret  or  translate,  whether  he  be  ap- 
pointed under  the  act  to  attend  the  court  as  an  "  officer,"  or  be 
an  expert  called  by  the  court  or  offered  by  either  party  for  the 
purpose.  The  official  interpreter  may  be  set  aside  and  another 
expert  called,  if  he  be  incompetent.  He  has  no  "  duties  "  to 
perform,  except  to  be  present  and  ready  and  willing  to  act  if 
called  to  interpret'  (Rosenthal  v.  The  Mayor,  ante,  p.  167). 

In  the  case  of  a  person  duly  appointed  to  an  office  or  public 
employment,  the  rule  undoubtedly  is  that  the  fitness  of  the  ap- 
pointment cannot  be  questioned  (if  he  satisfies  the  appointing 
authority)  in  an  action  for  the  compensation  attached  to  the 
office  or  employment,  if  such  person  performs  or  is  ready  to 
perform  the  duties  required  of  him  in  his  position.  But  the 
present  is  the  case  of  one  alleged  to  be  wholly  incompetent. 
There  is  no  attempt  to  prove  that  the  plaintiff  is  unsuited  or 
unfit  for  the  position  he  held,  except  in  the  sense  of  his  being 
at  all  times  unable  to  perform  its  duties.  By  accepting  the  po- 
sition of  interpreter  when,  if  he  understood  no  foreign  language, 
he  could  not  interpret  at  all,  he  stands  convicted  of  a  fraud, 
either  upon  the  officer  who  appointed  him,  and  upon  the  public 
from  whom  he  was  to  receive  compensation,  or  upon  the  latter 
alone.  The  case  admits  of  no  qualification,  and  is  free  from 
any  question  or  embarrassment  upon  that  point.  He  is  wholly 
incompetent  to  perform,  or  even  to  attempt  to  perform,  any 
duty  for  the  salary  he  draws.  If  his  qualifications  for  the  office 
were  limited  and  unsatisfactory,  that  would  be  a  question  for 
the  appointing  power,  and  could  not  be  raised  in  this  action ;  but 
that  is  not  the  present  case.  Had  the  officer  who  appointed 
him  knowledge  of  the  fact  that  he  knew  no  foreign  language, 
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he  would  be  bound  to  withhold  the  appointment,  and  would 
have  no  discretion.  There  would  be  no  doubt  that  if  the  ap- 
pointee were  disqualified  by  law  from  holding  the  office,  being 
an  alien,  or  not  a  citizen  of  this  State,  or  a  minor  (1  R.  S.  110), 
or  under  a  disqualifying  sentence  on  conviction  of  crime,  this 
might  be  set  up  against  his  recovery  of  salary  or  compensation 
in  his  action.  To  hold  otherwise  would  be  to  countenance  and 
favor  a  violation  of  law.  In  the  same  manner,  to  hold  the 
plaintiff  entitled  to  the  compensation  attached  to  the  position  or 
employment  of  interpreter  when  he  is  absolutely  disqualified  as 
an  interpreter,  would  be  to  favor  a  fraud  upon  the  people,  the 
duties  required  of  plaintiff  being  personal  and  he  being  incapa- 
ble at  all  times  of  performing  them.  Jf  the  evidence  showed 
facts  amounting  to  such  a  fraud  on  plaintiff's  part,  and  the 
pleadings  in  effect  raised  the  question,  he  could  not  recover. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Ordered  accordingly.* 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  against  DENNIS 

DEERY  AND  ANOTHER. 

(Decided  June  5th,  1876.) 

Where,  after  judgment  has  been  entered  on  a  forfeited  recognizance,  the  principal 
surrenders  himself,  and  is  tried,  convicted  and  sentenced,  the  purpose  for  which 
the  recognizance  was  given  having  been  entirely  fulfilled,  the  judgment  will 
be  vacated  on  payment  of  the  costs  of  the  district  attorney  and  the  fees  of  the 
sheriff. 

APPLICATION  to  have  vacated  a  judgment  entered  on  a  for- 
feited recognizance. 

The  facts  are  stated  in  the  opinion. 

*  The  judgment  of  the  court  here  was  affirmed  in  the  Court  of  Appeals. 
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VAN  BRUNT,  J. — The  affidavits  show,  that  the  principal  did 
not  attend  for  trial  at  the  time  his  bail  was  forfeited,  in  con- 
sequence of  a  failure  of  the  notice  to  appear  to  reach  him. 
That,  as  soon  as  he  learned  that  his  bail  had  been  forfeited,  he 
appeared,  was  allowed  to  plead,  and  was  tried,  convicted  and 
sentenced.  In  such  a  case,  the  object  for  which  the  bail  was 
given  having  been  entirely  fulfilled,  the  motion  should  be 
granted  on  payment  of  costs  of  district  attorney  and  sheriff 's 
fees. 

CHARLES  P.  DALY,  Ch.  J.,  and  ROBINSON,  J.,  concurred. 
Ordered  accordingly. 


EDWARD  DEVLIN  against  DANIEL  GALLAGHER. 

(Decided  June  6th,  1876.) 

Where  a  person  blasting  rocks  in  the  city  of  New  York  fails  to  take  such  pre- 
cautions against  accidents  as  are  required  by  the  city  ordinances,  this  is  prima 
facie  evidence  of  negligence  sufficient  to  sustain  an  action  on  the  part  of  any 
one  who  is  injured  by  a  blast  made  in  violation  of  such  ordinances. 

EXCEPTIONS  ordered  to  be  heard  in  the  first  instance  at  gen- 
eral term,  after  a  trial  before  Judge  VAN  BRUNT. 

The  plaintiff  brought  his  action  to  recover  from  the  de- 
fendant damages  .for  a  severe  bodily  injury  he  sustained  from 
being  struck  with  a  stone  thrown  from  a  blast  made  by  the  de- 
fendant, while  blasting  rocks  on  some  lots  owned  by  him  in  the 
city  of  New  York,  in  49th  street,  near  the  East  river.  It  ap- 
peared from  the  testimony  offered  by  plaintiff,  that  the  blast 
was  not  covered  with  timbers  held  in  place  with  stones  piled 
on  top  of  them,  as  required  by  the  ordinances  of  the  city  of 
New  York  (Rev.  Ordinances  of  1866,  ch.  32) ;  that  notice  was 
given  of  the  intended  firing  of  the  blast,  and  plaintiff,  who  was 
working  near  it,  ran  off  to  the  distance  of  100  or  125  feet  be- 
fore the  explosion.  He  was  eight  or  ten  yards  behind,  or  far- 
ther away,  than  the  flagman  sent  to  warn  off  persons.  As  to 
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the  distance  considered  necessary  to  retreat  from  a  blast,  plaint- 
iff testified  :  "  "Whenever  you  stand  behind  a  flagman  you  con- 
sider you  are  always  safe.  Q.  When  you  passed  the  flagman,  so 
that  if  the  flagman  was  safe,  you  supposed  you  were  safer  ?  A.  I 
thought  so.  Cross-Q.  How  far  were  you  in  the  habit  of  getting 
away  from  the  blast  ?  A.  According  to  the  sort  of  work  that  is 
done  ;  some  will  go  200  feet ;  some  will  stay  25  feet.  Q.  You 
use  your  own  judgment,  then  ?  A.  Certainly ;  when  you  go 
behind  the  flag,  that  is  the  law — you  stand  behind  your  flag  ;  if 
there  had  been  any  covering  on  it  (the  blast),  it  would  not  have 
gone  that  way  (towards  the  East  river) ;  when  there  is  no  cov- 
ering (to  the  blast)  they  are  able  to  throw  stones  any  distance." 
Michael  Morgan  testified  :  "  Q.  How  far  are  you  in  the  habit 
of  going  away  when  you  have  notice  of  a  blast  ?  A.  Accord- 
ing to  the  blast ;  if  it  is  reported  a  dangerous  blast,  we  run 
away  far.  Q.  200  feet?  A.  Yes,  and  300  feet  sometimes. 
Q.  Ordinarily  would  you  go  more  than  200  feet  ?  A.  No,  sir  ; 
sometimes  I  stop  within  25  feet  of  a  place.  Q.  You  use  your 
own  judgment?  A.  Just  as  I  see  the  men  in  the  habit  of 
working  on  the  place  doing ;  I  stop  with  them  generally." 
When  plaintiff  had  rested,  defendant's  counsel  moved  for  a  dis- 
missal of  the  complaint  on  the  grounds  : 

First,  that  there  was  no  evidence  that  the  blast  was  a  blast  of 
rock  and  not  of  earth,  and  in  that  view,  that  the  city  ordinance 
had  no  application.  If  it  were  a  blast  of  rock,  the  mere  exist- 
ence of  the  ordinance  did  not  raise  the  presumption  of  negli- 
gence in  the  defendant. 

Second,  the  plaintiff  was  guilty  of  contributory  negligence 
in  causing  the  injuries  he  received. 

Plaintiff's  counsel  opposed  the  motion,  and,  among  other 
things,  insisted  that  it  was  a  question  of  fact  upon  the  evidence 
to  be  submitted  to  the  jury. 

The  court  granted  the  motion  to  dismiss  the  complaint,  to 
which  plaintiff  excepted.  The  case  and  exceptions  were  or- 
dered to  be  heard  in  the  first  instance  at  general  term. 

//.  P.  Allen,  for  plain  tiff. 
Osborn  E.  Bright,  for  defendant. 
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KOBINSON,  J. — The  point  urged  by  defendant  that  the  viola- 
tion of  the  city  ordinance  was  no  evidence  of  neglect,  and  in- 
volved no  consequences  except  liability  to  the  municipal  corpo- 
ration, cannot  be  sustained.  The  authority  on  which  he  relies 
to  maintain  that  proposition  (Brown  v.  Buffalo  &  S.  L.  R.  R. 
Co.  22  N.  Y.  191)  has  been  overruled  in  this  same  court  (of 
Appeals)  in  the  subsequent  case  of  Jetter  v.  N.  Y.  &  Harlem 
R.  R.  Co.  (2  Abb.  Ct.  App.  Dec.  458 ;  s.  c.  2  Keyes,  154),  and 
Beisegel  v.  N.  Y.  Central  JR.  R.  Co.  (14  Abb.  Pr.  IS".  S.  29),  in 
which  it  is  held  that  the  violation  of  a  city  ordinance,  notwith- 
standing a  penalty  imposed,  is  some  evidence  of  the  negli- 
gence of  a  defendant  in  contributing  to  the  injury  complained 
of.  In  Jetter  v.  N.  Y.  &  Harlem  R.  R.  Co.  (supra),  the 
court  say :  "  It  (the  decision  in  Brown  v.  S.  L.  R.  R.  Co.) 
failed  to  recognize  the  axiomatic  truth  that  every  person,  while 
violating  an  express  statute  (and  an  ordinance,  if  duly  passed,  is 
of  like  effect),  is  a  wrong-doer,  and,  as  such,  ex  necessitate  negli- 
gent in  the  eye  of  the  law,  and  every  innocent  party  whose  per- 
son is  injured  by  the  act  which  constitutes  a  violation  of  the 
statute,  is  entitled  to  a  civil  remedy  for  such  injury,  notwith- 
standing any  redress  the  public  may  also  have.  It  ignores  also 
the  principle  above  asserted,  that  every  person  pursuing  his 
lawful  affairs  in  a  lawful  way,  has  a  right  to  assume  and  act  upon 
the  assumption  that  every  other  person  will  do  the  same  thing." 

As  to  the  other  ground  for  a  dismissal,  that  plaintiff  was 
guilty  of  contributory  negligence  in  causing  the  injury,  by  not 
removing  to  a  greater  distance  than  125  feet,  it  is  not  sustained 
by  any  evidence  upon  which  the  court  could  decide,  as  a  matter 
of  law,  upon  the  facts  elicited  by  the  proof  (the  material  parts 
of  which  are  above  cited),  that  he  was  guilty  of  any  such  negli- 
gence on  his  part.  It  is  substantially  testified  to,  on  his  behalf, 
that  he  did  retire  from  the  blast  beyond  the  flagman,  and  that 
such  is  the  distance  ("  the  law  or  custom  ")  ordinarily  deemed 
safe.  He  was,  at  most,  bound  to  exercise  ordinary  care  and 
prudence,  while  a  much  greater  degree  of  care  is  called  for  on 
the  part  of  the  defendant  in  exercising  so  dangerous  a  business 
as  blasting  within  the  city  limits  or  in  places  frequented  by 
persons  engaged  in  other  lawful  employment. 
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The  question  of  contributory  negligence,  in  this  case,  was 
one  that  should  at  least  have  been  submitted  to  the  jury. 

Order  dismissing  the  complaint  should  be  vacated,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

JOSEPH  F.  DALY,  J.,  concurred. 
Ordered  accordingly. 


MARTIN  B.  BROWN  against  THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW  YORK. 

(Decided  June  5th,  1876.) 

The  printing  of  ballots  for  voting  upon  the  constitutional  amendments,  provided 
by  L.  1874,  ch.  330,  for  submission  to  the  people,  when  directed  to  be  done  by  a 
•resolution  of  the  board  of  aldermen  of  New  York  City,  acting  as  supervisors 
of  the  county  of  New  York,  approved  by  the  mayor,  is  an  expense  for  which  the 
corporation  of  the  city  of  New  York  is  liable. 

The  provision  in  the  city  charter  of  1873,  requiring  printing  to  be  supplied  in 
the  manner  therein  provided  for,  does  not  apply  to  such  a  case. 

APPEAL  by  defendant  from  a  judgment  of  this  court,  entered 
on  the  verdict  of  a  jury,  for  $2,837,  after  a  trial  before  Judge 
YAN  BKUNT. 

The  issue  in  the  case  was  whether  the  defendant,  the  corpo- 
ration of  the  city  of  New  York,  was  liable  for  the  printing  of 
constitutional  amendment  ballots,  printed  pursuant  to  a  resolu- 
tion of  the  board  of  aldermen  of  the  city  acting  as  supervisors, 
and  pursuant  to  a  resolution  of  the  commissioners  of  the  city 
record. 

At  the  tiial,  Judge  Yan  Brunt  held  that  the  defendant  was 
so  liable,  and  submitted  to  the  jury  only  the  question  as  to  what 
was  the  reasonable  value  of  the  work  done  by  the  plaintiff. 

Francis  Lynde  Stetson,  for  appellant. 

John  II.  Strahan,  for  respondent. 
VOL.  VI.—  33 
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CHAKLES  P.  DALY,  Chief  Justice. — It  was  within  the  powers 
of  the  board  of  aldermen,  acting  as  a  board  of  supervisors,  to 
provide  for  the  printing  of  ballots  in  the  form  required  by  the 
act  providing  for  the  submitting  of  the  amendments  to  the  Con- 
stitution to  the  electors  of  the  State  (L.  1874,  c.  330,  p.  449), 
that  the  requisite  facilities  should  be  offered  to  each  elector  in 
the  county  to  exercise  his  rights  in  voting  for  the  adoption  or 
rejection  of  any  or  all  of  the  proposed  amendments  to  the  Con- 
stitution. 

The  proposed  amendments  adopted  by  the  constitutional 
convention,  and  affirmed  by  two  successive  acts  of  the  legisla- 
ture, were  eleven  in  number,  and  by  the  act  above  referred  to 
the  voting  upon  them  was  to  be  by  a  single  ballot.  All  the 
amendments  were  to  be  printed  or  written  upon  one  ballot,  and 
each  ballot  was  to  be  counted  as  a  vote  cast  for  each  proposition 
or  proposed  amendment  thereon,  not  canceled  with  ink  or 
pencil,  and  against  each  proposition  or  proposed  amendment 
that  was  so  canceled. 

In  so  important  a  matter  as  the  voting  by  the  people  upon 
the  proposed  change  in  the  fundamental  or  constitutional  law  of 
the  State,  it  was  indispensable,  especially  in  this  county,  where 
the  vote  cast  at  an  election  is  very  large,  that  ballots  in  the  form 
required  by  the  act  should  be  printed,  as  each  ballot  referred  to 
all  the  proposed  amendments  by  the  number  and  name  of  the 
article  in  the  Constitution  proposed  to  be  amended,  or  by  the 
name  of  the  amendment,  or  by  its  number,  where  it  constituted 
a  new  article.  It  was  certainly  not  the  intention  of  the  act  for 
the  submission  of  the  amendments,  that  each  voter  should  have 
the  obligation  imposed  upon  him  of  providing  a  complicated 
ballot  of  this  description,  either  by  writing  it  out,  or  getting  it 
printed  to  enable  him  to  vote  intelligently,  whilst  it  certainly 
was  the  intention  that  there  should  be  a  full,  intelligent  and 
free  exercise  of  the  right  of  each  elector  to  vote  for  or  against 
all  or  any  of  the  proposed  amendments,  and  the  obvious  way, 
especially  in  this  county,  for  a  proper  exercise  of  the  franchise 
in  this  important  matter  was  to  have  an  adequate  supply  of 
ballots  printed  in  the  peculiar  form  required  by  the  act,  with 
the  necessary  facilities  in  their  distribution,  that  each  elector 
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might  procure  one,  and  cancel  by  ink  or  pencil  the  amendment 
he  wished  to  vote  against,  or  all  of  them,  if  he  thought  proper. 
By  whom  were  these  indispensable  facilities — as  I  regard  them 
— to  be  afforded  ?  Clearly,  in  my  judgment,  by  the  county  au- 
thorities, and  the  only  body  having  the  power  in  this  county 
to  make  a  proper  provision  for  this  exigency  was  the  board  of 
aldermen,  acting,  as  they  may  do,  as  a  board  of  supervisors  for 
the  county. 

The  act  of  1873  declares  that  "  the  aldermen  shall  from  the 
time  of  the  passage  of  that  act  'be  the  supervisors  of  the  county 
of  New  York'"  (L.  1873,  p.  485,  §  4);  and  the  act  of  1874, 
known  as  the  "  consolidation  act,"  provides  that  all  the  powers 
and  duties  which  then  were,  or  which  might  thereafter  be  con- 
ferred upon  the  board  of  supervisors  of  the  city  arid  county  of 
New  York,  should  be  exercised  and  performed  by  the  board  of 
aldermen,  subject  to  the  power  of  approval  or  rejection  by  the 
mayor  (L.  1874,  p.  360,  §  3). 

The  board  of  aldermen,  acting  in  their  capacity  as  a  board 
of  supervisors,  by  the  passage  of  a  resolution,  October  1,  1874, 
directed  Mr.  Pinckney,  who  held  the  office  of  the  clerk  of  the 
board  of  aldermen  and  supervisors,  to  cause  a  sufficient  num- 
ber of  ballots  to  be  printed  and  distributed,  in  pursuance  of  the 
provisions  of  the  act  of  1874  before  referred  to,  for  the  submis- 
sion of  the  proposed  amendments  to  the  people,  which  resolu- 
tion was  approved  by  the  mayor,  October  15,  1874 ;  and  Mr. 
Pinckney,  in  pursuance  of  this  resolution,  directed  the  plaintiff 
to  print  the  necessary  number  of  ballots,  which  Mr.  Pinckney 
distributed  to  all  parties  who  required  them,  by  giving  to  the 
persons,  organization  or  parties  who  applied  for  them  a  written 
order  upon  the  plaintiff  for  the  number  of  ballots  required  by 
the  parties  or  organizations  applying  for  them,  and  it  is  for  the 
ballots  thus  printed  and  distributed,  involving  a  charge  or  ex- 
penditure of  $2,600,  that  the  plaintiff  recovered  the  judgment 
appealed  from. 

If,  as  I  have  assumed,  the  board  of  aldermen,  acting  as  a 
board  of  supervisors,  had,  with  the  approval  of  the  mayor,  the 
authority  to  order  the  printing  of  these  ballots,  then  the  ex- 
pense thereby  incurred  became  a  county  charge  (1  Rev.  Stat. 
364,  §  1,  subd.  3 ;  p.  367,  §  2,  v.  d.  2,  3 ;  L.  1874,  ch.  304,  §  2). 
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The  general  act  of  1872,  in  relation  to  elections  in  the  city 
and  county  of  New  York,  provides,  by  the  91st  section,  for  the 
payment  of  the  county  expenses  incurred  by  elections,  and 
makes  such  costs  and  expenses  a  county  charge.  This  section 
enumerates  specifically  the  nature  of  many  of  the  expenditures, 
such  as  the  compensation  of  inspectors,  poll  clerks,  &c.,  neces- 
sary election  notices,  advertisements,  maps,  books,  register's 
stationery,  &c.,  rent,  &c.,  of  places  of  registration  and  polling, 
furnishing,  repairing  and  carting  of  polling  boxes ;  in  which 
enumeration  the  printing  of  ballots  is  not  specified  or  distinctly 
provided  for.  There  is,  however,  a  general  provision  at  the 
close  of  this  enumeration  in  these  words :  "  And  of  all  supplies 
of  every  kind  and  nature  for  all  elections  in  said  city  and 
county."  It  is  argued  that  the  omission  of  the  printing  of  bal- 
lots in  the  enumeration  shows  that  the  printing  of  ballots  was 
not  meant  to  be  a  county  charge,  and  that  they  cannot  be 
brought  under  the  general  designation  of  supplies  of  every 
kind  and  nature  for  all  elections.  Our  attention,  moreover,  is 
called  to  the  provision  of  the  Revised  Statutes  (1  Rev.  Stat. 
p.  144,  §  5,  subd.  5),  to  show  that  the  printing  of  ballots  for  the 
use  of  electors  forms  no  part  of  the  obligation  or  duty  of  the 
county  ;  that  the  expense  of  printing  them,  by  express  provision 
of  law,  may  be  lawfully  defrayed  by  a  candidate  ;  and  that  the 
elector  is  to  provide  himself  with  a  ballot,  either  written  or 
printed,  if  he  means  to  exercise  his  right  to  vote. 

I  agree  that  the  printing  of  ballots  for  the  use  of  electors,  in 
voting  for  the  election  of  persons  to  public  office,  is  in  no  way 
imposed  upon  the  county  authorities;  and  that,  if  such  an  ex- 
pense is  incurred,  the  county  would  not  be  liable  upon  it  as  a 
county  charge.  But  I  have  already  set  forth  the  reasons  which 
rendered  the  printing  of  the  peculiar  ballot  required  by  law 
for  voting  for  the  numerous  amendments  proposed  by  the  con- 
stitutional convention,  as  constituting  an  exceptional  case,  and 
in  which  the  board  of  supervisors  provided  what  1  regard  as 
necessary  and  indispensable  facilities  for  obtaining  an  expression 
of  the  popular  will  in  the  proposed  change  of  the  fundamental 
law  of  the  State.  I  think  it  was  an  expense  which  they  could 
rightfully  and  did  lawfully  incur  in  a  peculiar  exigency,  in 
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which  they  were  but  carrying  out  and  giving  the  necessary 
effect  to  the  intention  of  the  act  for  the  submission  of  the  pro- 
posed constitutional  amendment  to  the  vote  of  the  people. 

The  restriction  in  the  charter  of  1873,  requiring  printing  to 
be  supplied  under  contracts  in  the  manner  therein  provided  for, 
relates  to  printing  for  the  city,  and  has  no  application,  in  my 
judgment,  to  the  question  involved  in  this  case. 

The  judgment  of  the  court  below,  therefore,  should  be 
affirmed. 

ROBINSON  and  JOSEPH  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed. 


JANE  CATHARINE  LOTTIMER   against   CHARLES  F.  LIVERMORE. 

(Decided  June  5th,  1876.) 

Where  the  plaintiff  sold  several  lots  of  land,  all  with  covenants  on  the  part  of  the 
grantees  against  erecting  on  the  premises  anything  but  "a  genteel  dwelling- 
house,  to  cover  the  whole  front  of  the  lot,  and  not  to  be  of  greater  depth  than 
fifty  feet," — Held,  that  the  plaintiff  was  not  estopped  from  enforcing  a  compli- 
ance with  the  covenant  because  she  had  allowed  former  violations  on  the  part 
of  the  defendant  and  the  grantees  of  the  other  lots  without  taking  action  against 
them, 

Held,  further,  that  a  change  in  the  character  of  the  neighborhood  would  not  pre- 
vent the  enforcement  of  the  covenant,  where  its  enforcement  was  necessary  to 
the  enjoyment  in  the  other  property  of  the  grantor  of  freedom  of  light,  air,  and 
vision. 

The  judge  who  tries  an  equity  case  is  alone  authorized  to  grant  an  allowance 
therein ;  and  it  is  proper  where,  in  such  a  case,  another  judge  has  granted  an 
allowance,  for  him  to  vacate  the  order,  and  direct  the  motion  therefor  to  be 
heard  before  the  judge  who  tried  the  case. 

APPEAL  by  defendant  in  an  equity  case  heard  and  decided 
by  Judge  ROBINSON. 
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In  1851,  William  Hurry  was  the  owner  of  the  lots  shown 
on  the  following  diagram,  and  numbered  one  to  five  in- 
clusive : 
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Lots  JSTos.  1  and  2  were  conveyed  by  Hurry  in  1851,  and 
lot  No.  3,  in  1853 ;  and  each  of  the  deeds  of  conveyance  con- 
tained a  covenant  as  follows  : 

u  And  the  said  party  of  the  second  part,  for  himself,  his 
heirs  and  assigns,  doth  hereby  covenant  -to  and  with  the  said 
Wm.  Hurry,  his  heirs,  executors,  and  administrators,  that 
neither  the  said  party  of  the  second  part,  nor  his  heirs  or  as- 
signs, nor  any  person  claiming  under,  through,  or  by  means  of 
this  conveyance,  shall  or  will  at  any  time  hereafter  erect  upon 
said  lot  any  other  building  whatever  than  a  genteel  dwelling- 
house  to  cover  the  whole  front  of  said  lot,  but  not  to  be  of 
greater  depth  than  fifty  feet ;  and  which  covenant  is  hereby 
declared  to  be  a  continuing  covenant,  and  to  be  for  the  benefit 
of  the  owners  of  the  lots  now  owned  by  said  William  Hurry, 
between  this  lot  and  26th  street,  so  that  the  same  may  have 
freedom  of  air,  light,  and  vision." 

In  1855,  Hurry  conveyed  lots  Nos.  4  and  5  to  the  plaintiff, 
and  the  deed  of  conveyance  contained  the  following  covenant : 
*'  And  the  said  party  of  the  second  part,  for  herself,  her  heirs 
and  assigns,  doth  hereby  covenant  to  and  with  said  William 
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Hurry,  his  heirs,  executors,  and  administrators,  that  neither 
the  said  party  of  the  second  part,  nor  his  heirs  or  assigns,  shall 
or  will  at  any  time  hereafter  erect  any  buildings  on  the  said 
lot  of  land  fronting  on  Fifth  avenue  (the  "  Ludlow "  lot)  ex- 
cept a  first  class  dwelling-house,  not  to  exceed  fifty  feet  in 
depth." 

Jn  1858,  lot  No.  3  was  reconveyed  to  Hurry,  who  sold  again 
in  1860,  by  a  deed  in  which  the  covenant  in  the  original  deed 
was  not  in  terms  renewed,  and  the  defendant  derives  title  to  this 
lot  by  divers  mesne  conveyances. 

The  plaintiff  having  made  a  verbal  contract  of  sale  of  lot 
No.  4,  the  vendee  entered  into  possession  and  built  a  house 
thereon  fifty-nine  feet  deep.  The  plaintiff  had  no  knowledge 
of  the  fact  that  this  building  constructed  on  this  lot  was  more 
than  fifty  feet  deep  until  after  it  was  built.  She  however  con- 
veyed the  lot  with  the  building  upon  it. 

The  defendant,  with  the  knowledge  of  the  plaintiff,  and 
without  her  objection,  built  a  portion  of  the  Hotel  Brunswick, 
and  he  proposed  to  extend  his  building  more  than  fifty  feet 
from  the  front  of  his  lot,  and  this  action  was  brought  to  restrain 
the  same. 

i 

Edmund  Coffin,  Jr.,  for  appellant. 
W.  II.  Arnouoc,  for  respondent. 

VAN  BRUNT,  J. — No  claim  is  made  but  that  the  covenants 
above  mentioned  run  with  the  land  and  can  be  enforced,  unless 
some  subsequent  events  have  taken  away  that  right.  The 
grounds  upon  which  the  defendant  claims  to  avoid  compliance 
with  the  covenants  contained  in  the  deed  through  which  he 
derives  title,  seem  to  be  these  : 

1st.  Because  the  plaintiff  has  not  interfered  with  the  defend- 
ant in  his  construction  of  a  portion  of  a  hotel  on  the  front  fifty 
feet  of  his  lot  No.  3. 

2d.  Because  she  has  permitted  lot  No.  2  to  be  used  for  pur- 
poses of  trade. 
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3d.  Because  she  has  permitted  the  grantee  of  lot  No.  1  to 
violate  the  covenant  without  taking  action  against  him. 

4th.  Because  the  plaintiff  herself  conveyed  lot  No.  4,  with 
a  building  which  had  been  erected  upon  it  by  the  equitable 
owner,  which  was  a  violation  of  the  covenant. 

5th.  Because  the  character  of  the  neighborhood  has  so 
changed  that  now  the  parties  would  not  make  the  covenant,  and 
therefore  it  should  not  be  enforced. 

The  foundation  of  the  1st,  2d  and  3d  of  the  grounds  above 
stated  seems  to  be  this  :  That,  unless  a  party  who  has  an  inter- 
est in  enforcing  a  covenant  resists  every  violation  of  it  at  once, 
whether  such  violation  is  deemed  by  the  party  to  be  of  any  im- 
portance, or  injures  him  or  not,  he  thereby  loses  all  right  to 
enforce  any  portion  whatever  of  a  covenant,  even  when  it  is 
about  to  be  violated  in-  a  manner  which  will  work  great,  certain 
and  direct  injury  to  the  party  calling  in  its  aid.  I  have  been 
unable  to  find  any  case  supporting  any  such  doctrine,  nor  has 
my  attention  been  called  to  any.  Upon  the  contrary,  in  the 
case  of  Western  v.  McDermott  (Law  Hep.  1  Eq.  Cas.  499), 
where  this  question  was  discussed,  Lord  Komilly,  M.  E..,  says  : 
"  I  am  of  opinion  that  the  plaintiff,  because  he  has  not  com- 
plained of  certain  breaches  of  covenant,  which,  in  my  opinion, 
have  inflicted  no  injury  upon  him,  has  not  thereby  debarred 
himself  from  complaining  of  a  breach  which  does  affect  the 
value  of  his  property."  The  plaintiff  in  this  case  also  had  com- 
mitted breaches  of  the  covenant.  Upon  an  appeal  being  taken 
(L.  Eep.  2  Ch.  App.  72),  L.  C.  Chelmsford  says :  "  I  cannot, 
however,  understand  how  a  passive  acquiescence  in  one  breach 
of  a  covenant  can  be  considered  to  be  a  waiter  for  all  future 
time  of  the  right  to  complain  of  any  other  breach ; "  and  he 
further  says,  it  not  being  shown  that  the  plaintiff's  violation  of 
the  covenant  had  ever  been  complained  of,  that  it  injured  any 
one,  such  a  violation  is  not  the  shadow  of  an  answer  to  the 
plaintiffs  bill. 

The  above  case  is  exactly  parallel  to  the  one  before  the 
court,  and  negatives  every  proposition  claimed  by  the  defend- 
ant founded  upon  passive  acquiescence.  It  is  time  that  the 
plaintiff,  having  seen  the  defendant  erect  upon  the  front  of  his 
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lot  a  part  of  a  hotel  without  objection,  could  not  be  allowed  to 
come  into  court  aud  insist  that  he  should  take  that  building 
down ;  but  it  does  not  follow  that,  because  the  plaintiff  has 
waived  her  right  to  insist  upon  having  only  genteel  dwelling- 
houses  upon  these  lots,  which  may  have  been  a  matter  of  indif- 
ference to  her,  she  has  lost  all  right  to  have  freedom  of  air, 
light  and  vision,  which  may  be  vital  to  the  enjoyment  of  her 
property. 

The  change  in  the  character  of  a  neighborhood  perhaps 
might  afford  a  ground  for  refusing  to  enforce  such  a  covenant, 
as  far  as  requiring  the  lots  to  be  occupied  only  by  genteel 
dwelling-houses  is  concerned,  although  this  is  extremely  doubt- 
ful ;  but  such  a  rule  could  only  apply  to  the  uses  to  which  the 
property  could  be  put.  No  such  change,  however,  can  make 
unnecessary  to  any  owner,  for  the  proper  enjoyment  of  his  or 
her  property,  freedom  of  air,  light  and  vision.  These  are 
necessary  to  the  enjoyment  of  all  property  for  whatever  pur- 
pose used.  I  can  see  no  reason  why  the  plaintiff  has  not  the 
right  to  enforce  the  covenant  made  for  the  benefit  of  her  land, 
so  that  she  may  enjoy  thereon  freedom  of  light,  air  and  vision » 

As  to  the  allowance  granted  in  this  case,  I  see  no  error. 
The  action  was  tried  before  one  judge,  a  motion  for  an  extra 
allowance  was  made  before  another,  who  denied  the  application. 
Subsequently  he  vacated  the  order  denying  the  application,  and 
sent  the  motion  to  be  heard  before  the  judge  who  tried  the 
cause,  who  granted  the  application.  I  see  no  error  in  this.  In 
equity  cases  no  judge,  except  the  judge  who  has  tried  and  de- 
cides the  case,  should  entertain  a  motion  for  an  allowance. 

The  costs  are  entirely  in  the  discretion  of  the  judge  trying 
and  deciding  every  such  case.  He  has  the  power  to  grant  or 
refuse  costs,  as  he  thinks  the  interests  of  justice  require,  and  it 
should  be  for  him  alone  to  determine  the  question  of  an  extra 
allowance,  as  it  is  for  him  alone  to  determine  whether  costs 
shall  be  allowed  or  not.  It  is  a  question  whether,  in  an  equity 
case,  any  judge,  except  the  judge  who  has  tried  and  decided  the 
cause,  has  the  power  to  grant  an  allowance.  After  the  judge 
who  has  tried  and  decided  the  cause  has  determined  what  costs 
a  prevailing  party  may  have,  as  he  has  a  perfect  right  to  do,  can 
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another  make  an  addition  to  his  judgment,  by  determining  that 
additional  costs  shall  be  allowed  ?  It  seems  to  me  not,  because 
the  whole  question  of  costs  is  one  for  the  exercise  of  the  discre- 
tion of  the  judge  trying  the  case. 

The  judgment  and  order  must  be  affirmed,  with  costs. 

JOSEPH  F.  DALY,  J.,  concurred. 
Judgment  affirmed. 


ANNA  M.  GEIGEE  against  FERDINAND  BKATJN. 

(Decided  June  26th,  1876.) 

Where  the  defendant  made  an  oral  agreement  for  the  hiring  of  premises  for 
thirteen  months,  and  after  occupying  them  for  two  mouths  vacated  them: 
Held,  in  an  action  for  rent  for  the  two  succeeding  months,  that  the  agreement 
for  the  hiring,  being  for  more  than  a  year,  was  void  under  the  statute  of 
frauds  (2  R.  S.  134,  §  6) ;  but  that,  until  the  termination  of  the  thirteen  months, 
the  defendant  was  a  tenant  from  month  to  month  and  could  not  quit  without  a 
month's  notice  to  the  landlord. 

The  case  of  Gibbons  v.  Darton  (4  Hun,  451)  criticised  and  distinguished.  Per 
CHAXLES  P.  DALY,  Ch.  J. 

APPEAL  by  plaintiff  from  judgment  dismissing  his  complaint, 
rendered  in  an  action  in  the  Fourth  District  Court  in  the  city 
of  New  York. 

The  action  was  brought  to  recover  from  the  defendant  the 
rent  for  June  and  July,  1875,  of  a  portion  of  the  premises 
No.  22  First  avenue,  in  the  city  of  New  York. 

On  the  trial,  the  plaintiff  testified  that  the  defendant,  prior 
to  April  1st,  1875,  came  to  look  at  the  third  floor  of  the  prem- 
ises, and  said  he  would  take  the  rooms,  and  that  the  agree- 
ment between  them  was  that  the  defendant  "  would  occupy  the 
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rooms  from  April  1st,  1875,  until  May  1st,  1870,"  and  that  he 
would  pay  $34  a  month  rent,  payable  in  advance;  that  he 
moved  to  the  rooms  on  April  1st,  1875,  and  vacated  them  the 
latter  part  of  May,  1875 ;  that  he  paid  the  rent  for  April  and 
May,  1875,  but  paid  no  rent  afterwards. 

The  justice  held  that  the  formal  agreement  for  occupation 
from  April  1st,  1875,  to  May  1st,  1876,  being  for  more  than  a 
year,  was  void  under  the  statute  of  frauds  (2  R.  S.  134,  §  6), 
and  dismissed  the  complaint. 

Henry  We/ile,  for  appellant. 
Gleason  &  Cator,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  decision  of  the  Court 
of  Appeals,  in  The  People  v.  Darling  (47  1ST.  Y.  666),  is  con- 
trolling in  the  present  case.  In  that  case  the  tenant  occupied 
the  premises  for  a  year,  paying  the  rent  monthly,  under  an 
agreement  void  by  the  statute  of  frauds.  The  court  held  this 
to  be  a  tenancy  from  month  to  month,  which  could  be  termi- 
nated only  by  a  month's  notice  to  quit.  In  the  present  case, 
the  defendant  went  into  possession  under  an  oral  agreement  for 
thirteen  months,  at  $34  a  month,  payable  in  advance.  He  en- 
tered into  possession  on  the  first  of  April,  1875.  About  April 
29,  1875,  he  paid  the  rent  for  the  months  of  April  and  May, 
and  quit  in  the  latter  part  of  May,  after  an  occupation  of  less 
than  two  months.  This  was  undoubtedly  under  the  decision  of 
the  Court  of  Appeals  in  the  case  above  cited,  a  tenancy  from 
month  to  month.  It  was  very  different  from  Gibbons  v.  Dayton 
(4  Hun,  451).  Nothing  appeared  in  that  case  to  show  the  na- 
ture or  contemplated  duration  of  the  tenancy,  but  the  fact  that 
at  the  beginning  of  each  month  a  receipt  was  given  for  a 
month's  rent  payable  in  advance.  The  court,  it  is  true,  regard- 
ed it  as  a  tenancy  from  month  to  month,  in  which  neither  party 
was  required  to  give  notice  to  the  other,  to  terminate  the  ten- 
ancy, but  the  case  may  nevertheless  be  right,  upon  the  assump- 
tion that  the  payment  of  a  month's  rent  in  advance,  and  the 
giving  of  a  receipt  therefor,  showed  nothing  more  than  an  agree- 
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ment  for  each  month,  which  was  renewed  simply  for  a  month 
further  upon  the  payment  of  the  rent  in  advance  and  the  de- 
livery of  the  receipt  at  the  beginning  of  each  month,  in  which 
case  the  tenancy  terminated  without  notice  at  the  end  of  each 
month,  unless  before,  or  at  the  beginning  of  the  next  month,  it 
was  renewed  for  a  month  further  by  the  payment  of  the  rent  in 
advance. 

Lord  Mansfield  said,  in  Wright  v.  Darby  (1  T.  K.  162), 
that  where  a  lease  is  terminable  on  a  certain  event,  or  at  a  par- 
ticular period,  no  notice  to  quit  is  necessary,  because  both  par- 
ties are  equally  apprised  of  the  determination  of  the  term  ;  but 
where  the  agreement  between  the  parties  is  for  a  month  or  less 
time,  and  the  tenant  has  held  over  the  term  agreed  upon,  there 
should  be  notice  to  quit,  though  in  such  a  case  short  notice 
would  be  sufficient.  From  which  observation  Williams,  J.,  in 
Jones  v.  Mitts  (10  C.  B.  N.  S.  802),  was  of  the  impression  that 
where  the  tenancy  was  weekly  a  week's  notice  was  necessary  to 
terminate  it.  But  Park,  J.,  said,  in  Iluffell  v.  Armstead  (7  C. 
&  P.  56),  that  he  was  not  aware  that  it  had  ever  been  decided 
that  in  the  case  of  an  ordinary  weekly  or  monthly  tenancy,  a 
week  or  a  month's  notice  to  quit  must  be  given  ;  that  the  cases 
relied  upon  were  not  cases  in  support  of  such  a  proposition  ; 
that  a  tenant  who  enters  upon  a  fresh  week  may  be  bound  to 
continue  until  the  expiration  of  that  week,  or  to  pay  the  week's 
rent,  which  was  a  very  different  thing  from  giving  a  week's 
notice  to  quit.  And  assuming  this  to  be  a  correct  view  of  the 
law,  it  sustains  the  decision  of  the  Supreme  Court  in  Gibbons  v. 
Dayton  (supra)  upon  the  assumption  that  the  letting  there  was 
only  for  a  month. 

In  the  case,  however,  before  us,  though  the  agreement  was 
void  by  statute,  the  understanding  of  the  parties  was,  that  the 
occupation  was  to  be  for  thirteen  months,  at  a  certain  rent  per 
month,  payable  in  advance.  As  we  are  bound,  under  the  de- 
cisions of  the  Court  of  Appeals,  to  hold  that  such  a  tenancy  is 
a  tenancy  from  month  to  month,  it  was  necessary  that  there 
should  be  a  notice  to  quit  to  determine  it,  where  the  tenant 
wished  to  leave  before  the  end  of  the  thirteen  months,  and  the 
Court  of  Appeals  have  held,  in  the  case  cited,  that  it  should  be 
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a  notice  of  a  month.  Without  it,  the  landlord  has  a  right  to 
assume  that  the  tenant  means  to  continue  from  month  to  month 
until  the  expiration  at  least  of  the  period  fixed  upon  by  the  par- 
ties. It  is  not  compulsory  fo»  the  tenant  to  remain  for  that 
period,  nor  obligatory  upon  the  landlord  to  allow  him  to  do  so, 
as  the  agreement  is  void  by  statute,  the  agreement  not  being  in 
writing.  But  the  holding,  by  construction  of  law,  not  being 
for  one  month  only,  but  from  month  to  month,  there  must  be  a 
month's  notice  to  quit  to  put  an  end  to  a  tenancy. 

The  statute,  applicable  in  this  city  does  not  apply  in  this 
case,  as  it  declares  that  if  no  time  is  agreed  upon  as  to  the  dura- 
tion of  the  tenancy,  it  is  a  lease  to  continue  until  the  first  day 
of  May  next  after  possession  under  such  agreement  shall  com- 
mence, and  that  the  rent  under  it  is  payable  at  the  usual  quar- 
ter days,  unless  otherwise  expressed  in  the  agreement  (1  Rev. 
Stat.  744,  sec.  1). 

Here  there  was  an  understanding  as  to  the  time  of  occupa- 
tion in  an  agreement  which  was  void  by  statute  for  not  being 
in  writing,  an  agreement  from  the  acts  and  understanding  of 
the  parties  for  a  tenancy  at  least  from  month  to  month,  which 
required  a  month's  notice  to  terminate  it,  if  sought  to  be"  ter- 
minated before  the  expiration  of  the  thirteen  months.  After 
that  time  no  notice  would  be  requisite,  it  being  the  understand- 
ing of  both  parties  that  the  tenancy  was  to  continue  no  longer 
than  that  period,  or,  to  use  the  language  of  Lord  Mansfield, 
n  the  case  above  cited  (  Wright  v.  Darby,  supra),  "  both  par- 
ties being  equally  apprised  that  the  occupation  was  to  end  at 
that  period,  whatever  the  nature  of  the  tenancy  might  be 
within  that  period." 

In  this  case  it  does  not  appear  from  the  evidence,  whether 
a  month's  notice  to  quit  had  been  given  or  not,  for  the  com- 
plaint was  dismissed  upon  the  plaintiff's  case  without  requiring 
the  defendant  to  give  any  evidence.  This  was  erroneous,  for 
the  judge  could  not  assume  that  the  notice  had  been  given. 
The  proper  course,  therefore,  is  to  reverse  the  judgment,  which 
will  enable  the  plaintiff  to  bring  another  action,  where  the  de- 
fendant can  show  if  such  were  the  fact,  that  he  terminated  the 
tenancy  by  giving  a  month's  notice  to  the  landlord. 
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VAN  HOESEN,  J. — The  letting  was  void,  the  agreement  being 
oral,  and  the  term  specified  being  greater  than  one  year.  The 
tenant  continued  in  possession  after  the  first  of  May,  paid  rent 
for  one  month,  and  then  abandoned  the  premises,  without  notice 
to  the  landlord,  before  the  1st  of  June,  1875.  The  law  was  at 
one  time  well-settled  in  England  and  in  America,  that  a  tenant 
entering  under  a  lease  void  by  the  statute  of  frauds  was  a  ten- 
ant from  year  to  year  (Lee  v.  Smith,  9  Exch.  663 ;  Taggard  v. 
Roosevelt,  8  How.  Pr.  144).  The  Court  of  Appeals  decided, 
however,  in  the  case  of  The  People  v.  Darling  (47  N.  Y.  666), 
that  a  tenant  entering  under  a  lease  void  by  the  statute  of  frauds, 
and  paying  monthly,  was  only  a  tenant  from  month  to  month. 

That  case  also  decided  that  a  tenancy  from  month  to  month 
could  be  terminated  only  by  a  month's  notice.  No  notice  was 
given  by  the  tenant  in  this  case.  The  result  is  that  the  judg- 
ment of  the  District  Court  dismissing  the  plaintiff's  complaint 
was  erroneous.  The  case  of  Gibbons  v.  Dayton  (4  Hun,  451) 
does  not,  in  my  opinion,  bear  upon  the  question  here  involved. 
In  that  case,  the  very  words  of  the  letting  distinctly  fixed  the 
period  of  one  month  as  the  term  beyond  which  the  tenancy 
should  not  continue.  It  was  said  in  Atherstone  v.  Bostock  (2 
Scott  X.  R.  637),  and  Huffell  v.  Armstead  (7  C.  &  P.  56),  that 
a  weekly  tenant  might  quit,  at  the  expiration  of  any  week, 
without  notice,  but  Jones  v.  Mills  (10  C.  B.  N.  S.  788)  seems 
to  require  a  week's  notice  from  a  weekly  tenant.  The  case  of 
The  People  v.  Darling  appears  to  me  to  be  in  point,  and  to  be 
controlling. 

The  judgment  of  the  District  Court  should  be  reversed, 
with  costs. 

JOSEPH  F.  DALY,  J.,  dissented  on  the  ground  that  no  notice 
to  the  landlord  was  necessary. 

Judgment  reversed. 
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HENRY  THORNTON  et  al.  against  THE  ST.  PAUL  &  CHICAGO 
RAILROAD  COMPANY  et  al. 

(Decided  June  5th,  1876.) 

Where,  after  demurrer  to  a  pleading  it  is  amended,  the  amended  pleading  super- 
sedes the  previous  one,  and  the  first  pleading  is  obsolete,  and  does  not  properly 
form  part  of  the  judgment  roll ;  but  where,  after  a  demurrer  to  a  complaint  is 
overruled,  and  the  defendant  answers  over,  and  a  trial  on  the  issues  thus  formed 
is  had,  and  judgment  thereon  rendered,  the  demurrer,  and  the  order  overruling 
it,  and  any  proceedings  on  appeal  from  that  order,  as  well  as  the  answer,  are 
proper  parts  of  the  judgment  roll,  being  orders  and  papers  involving  the 
merits  and  necessarily  affecting  the  judgment,  as  the  defendant,  notwithstand- 
ing his  having  answered  over,  may  desire  to  review  on  appeal  the  order  over- 
ruling his  demurrer. 

APPEAL  by  defendants  from  an  order  made  by  Judge 
VAN  BRUNT,  striking  out  certain  parts  of  the  judgment  roll  in 
the  action. 

The  original  summons  and  complaint  in  this  action,  after 
answer  thereto  by  one  of  the  defendants,  was  first  amended  by 
making  The  Minnesota  Railway  Construction  Company  a  co- 
defendant. 

All  the  defendants  then  united  in  a  joint  and  several  demur- 
rer to  that  complaint :  1st.  For  want  of  jurisdiction  of  the  ac- 
tion ;  2d.  That  the  complaint  did  not  state  facts  to  constitute  a 
cause  of  action  against  the  defendant  so  demurring ;  3d.  That 
there  was  a  defect  of  parties,  in  that  the  holders  of  the  stock  and 
bonds  of  the  St.  Paul  &  Chicago  Railway  Company,  other  than 
the  plaintiff,  ought  to  be  made  parties  plaintiff,  either  actually 
or  by  representative ;  and  4th,  That  several  causes  of  action  were 
improperly  joined. 

This  demurrer  was  sustained  as  to  the  Milwaukee  &  St. 
Paul  Railway  Company,  with  leave  granted  to  the  plaintiffs  to 
amend  in  twenty  days  as  to  them,  and  for  failure  to  amend  as 
to  them,  judgment  of  dismissal  was  ordered  on  the  demurrer  as 
to  all  the  other  defendants,  leave  being  granted  to  them  to  an- 
swer on  terms. 
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Plaintiffs  again,  for  the  second  time,  amended  their  com- 
plaint. A  motion  was  made  thereon  by  all  the  defendants,  that 
certain  portions  of  the  complaint,  as  last  amended,  be  stricken 
out  as  irrelevent  and  redundant,  which  was  denied,  whereupon 
the  defendants  severally  demurred  thereto  for  misjoinder  of 
causes  of  action  ;  for  insufficiency  of  statement  of  any  cause  of 
action  as  to  several  of  the  defendants,  and,  among  other  grounds, 
that  the  action  did  not  purport  to  be  brought  by  plaintiffs  as 
stockholders,  on  behalf  of  themselves  and  all  others  similarly 
situated. 

This  demurrer  was  sustained,  as  to  this  last  ground,  and 
judgment  given  for  the  defendants,  unless  plaintiffs  amended  in 
twenty  days. 

The  other  grounds  of  demurrer  were  overruled,  and  judg- 
ment given  the  plaintiffs  thereon,  with  leave  to  defendants  to 
amend  in  twenty  days. 

Plaintiffs  thereupon  served  a  third  amended  complaint.  To 
this  the  defendants  severally  demurred  :  1st.  For  want  of  juris- 
diction of  the  action  as  against  the  several  foreign  corporations, 
for  that  it  appeared  that  all  the  plaintiffs  were  not  residents  of 
this  State,  and  that  the  supposed  cause  of  action  did  not  arise 
in  this  State ;  2d.  'No  cause  of  action  against  Russel  Sage,  as 
President  of  The  Minnesota  Railway  Construction  Company, 
either  separately  or  jointly  with  the  other  defendants  ;  3d.  No 
cause  of  action  against  either  of  the  other  defendants,  separately 
or  jointly  ;  4th.  The  improper  uniting  of  distinct  and  separate 
causes  of  action,  with  nine  specifications;  5th.  A  separate  de- 
murrer by  The  Minnesota  Railway  Construction  Company,  of  in- 
sufficiency of  any  statement  of  any  cause  of  action  as  against 
them,  and  that  they  were  unnecessary  parties ;  6th.  That  the 
complaint,  so  far  as  it  purported  to  allege  any  supposed  cause 
of  action  in  favor  of  plaintiffs  and  of  others  as  creditors  at  large, 
was  improper,  in  attempting  to  make  such  other  creditors  par- 
ties ;  7th.  Other  alleged  defects  are  specified. 

This  demurrer  was  overruled,  and,  on  appeal  to  the  general 
term,  that  decision  was  affirmed,  whereupon  all  the  defend- 
ants answered,  severally  and  jointly.  The  cause  was  tried  and 
judgment  rendered  against  the  St.  Paul  &  Chicago  Railway 
Company,  and  in  favor  of  all  the  other  defendants. 
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In  making  up  the  judgment  roll,  defendants  caused  the  orig- 
inal and  all  the  amended  complaints,  together  with  all  the  de- 
murrers and  answers,  proceedings  and  orders  made  in  respect 
thereto,  to  be  incorporated  and  made  parts  thereof. 

On  motion  of  the  plaintiffs  an  order  was  granted  that  the 
several  original  and  amended  summons  and  complaints,  except 
the  summons  and  complaint  as  last  amended,  together  with  all 
demurrers  to  the  original,  or  any  of  the  amended  complaints, 
and  the  orders  thereon,  contained  in  the  judgment  roll  filed  in 
the  action,  should  be  stricken  from  and  out  of  said  judgment 
roll,  and  that  the  said  judgment  roll  be  accordingly  amended. 

This  appeal  was  taken  by  the  defendants  from  that  order. 

F.  N.  Bangs,  for  appellants. 
D.  M.  Porter,  for  respondents. 

ROBINSON,  J. — It  is  a  well  established  principle  of  pleading 
that  where  one  pleading  is  amended,  such  amended  pleading 
supersedes  and  becomes  a  substitute  for  any  and  all  previous 
ones.  Whatever  rights  are  intended  to  be  asserted  must  be 
presented  by  or  with  reference  to  such  amended  pleading.  If 
any  such  matters  had  been  previously  considered  upon  antece- 
dent pleadings,  notwithstanding  any  adverse  decision  in  respect 
thereto,  they  must  be  again  asserted  in  or  with  reference  to  the 
amended  pleading.  The  latter  pleadings  become  " res  nova" 
and  they,  together  with  all  such  questions  as  they  present,  be- 
come the  exclusive  subject  of  judicial  cognizance  in  the  action. 

The  original  complaint  and  the  separate  answer  thereto  of 
one  defendant ;  the  first  amended  complaint  and  the  demurrer 
thereto,  with  the  order  sustaining  it ;  the  second  amended  com- 
plaint, with  the  papers  on  the  motion  to  strike  out  parts  thereof 
as  irrelevant  and  redundant,  and  the  order  made  thereon,  as  well 
as  the  demurrer  imposed  upon  a  denial  of  that  motion,  and  the 
decision  upon  such  demurrer,  all  fall  within  the  category  of  ob- 
solete and  expunged  pleadings,  wholly  superseded  by  the  third 
amended  complaint  and  such  proceedings  as  have  been  had  in 
VOL.  VI.— 33 
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respect  to  the  cause  of  action  therein  asserted.  The  third 
amended  complaint,  however,  being  that  upon  which  issues  of 
law  and  of  fact  were  joined,  and  upon  which  final  judgment 
was  rendered,  together  with  everything  affecting  the  rights  of 
the  parties  as  to  the  matters  there  asserted,  either  by  demurrer 
in  the  first  instance  overruled,  or  the  decision  of  the  general 
term  on  appeal,  affirming  such  judgment,  followed  by  an  an- 
swer to  the  merits,  seem  to  be,  each  and  every  of  them,  proper 
and  necessary  matters  to  be  contained  in  the  judgment  roll. 
Certain  of  the  matters  of  defense  claimed  to  exist  as  to  this 
third  amended  complaint,  and  claimed  to  be  apparent  as  proper 
subjects  of  the  demurrer,  though  possibly  not  reasserted  in  the 
answer,  still  remain  as  proper  subjects  of  review  by  the  Court 
of  Appeals. 

Although  that  demurrer  was  overruled,  and  the  decision 
was  on  appeal  affirmed,  the  defendants  were  not  required  still 
to  prosecute  their  appeal  to  the  court  of  last  resort,  but  might 
for  the  time  yield  to  the  force  of  that  decision,  and  interpose 
answers  on  the  merits ;  and  it  does  not  seem  that,  upon  any 
principle  of  practice,  their  submission  to  the  decision  of  this 
court  and  answering  the  complaint  was  to  be  regarded  as  an 
absolute  waiver  of  any  of  such  objections  to  the  complaint  as 
had  been  properly  taken  by  demurrer. 

In  such  view  of  the  office  of  the  judgment  roll  required  by 
§  281  of  the  Code,  the  demurrer  to  the  third  amended  com- 
plaint was  a  pleading,  and  the  order  overruling  it,  as  well  as 
the  order  of  affirmance  by  the  general  term,  were  orders  and 
papers  involving  the  merits,  and  necessarily  affecting  the  judg- 
ment (Code,  §  281,  sub.  2),  and  should  constitute  part  of  the 
judgment  roll. 

The  order  appealed  from  should  therefore  be  affirmed,  so 
far  as  it  relates  to  pleadings  preceding  the  third  or  last  amended 
complaint,  and  such  order  should  be  modified  by  inserting 
therein,  after  the  words  "  and  the  orders  thereon  contained  in 
the  judgment  roll  filed  in  this  action,"  the  words  "  except  such 
as  relate  to  said  third  or  last  amended  summons  and  complaint" 
(including  from  folio  327  et  sequitur  in  the  printed  case  sub- 
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mitted  on  this  appeal) ;  and  the  allowance  of  $10  costs  on  the 
said  motion  reversed. 

No  costs  granted  on  this  appeal  to  either  party. 

JOSEPH  F.  DALY,  J.,  concurred. 
Ordered  accordingly. 


MICHAEL  CONWAY  against  THE  MAYOR,  ALDERMEN,  AND  COM- 
MONALTY or  THE  CITY  OF  NEW  YORK. 

(Decided  June  5th,  1876.) 

It  is  within  the  powers  of  the  board  of  supervisors  to  employ  a  person  to  take 
charge  of  the  county  offices  in  the  court  house,  and  the  expense  incurred 
thereby  is  a  legal  county  charge ;  but  in  an  action  to  recover  for  such  services, 
their  value  must  be  proved,  where  the  compensation  therefor  has  not  been 
fixed  by  the  resolution  of  the  board  of  supervisors,  and  it  is  not  sufficient  proof 
of  such  value  to  show  what  the  person  performing  the  service  has  been  paid  by 
the  county  for  former  services  of  the  same  nature  and  extent. 

APPEAL  by  defendant  from  a  judgment  in  favor  of  plaintiff 
for  $3,362  68,  entered  on  the  verdict  of  a  jury  rendered  at  trial 
term  by  direction  of  Judge  YAN  BRUNT. 

The  action  was  for  salary  as  assistant  janitor  in  the  sheriff's 
office  in  the  city  of  New  York,  at  the  rate  of  $1,200  per  annum, 
payable  monthly,  from  September  1,  1871,  to  January  1,  1874, 
and  interest. 

Win.  C.  Whitney,  for  appellant. 
Elliott  Sand/ord,  for  respondent. 

JOSEPH  F.  DALY,  J. — The  plaintiff  rendered  services  from 
January  1,  1871,  to  January  1,  1874,  in  taking  charge  of  four 
rooms  on  the  lower  floor  of  the  county  court  house  building, 
occupied  by  the  sheriff  for  his  public  offices.  He  dusted  the 
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walls  and  ceilings;  took  charge  of  the  plumbing  work,  gas,  and 
register ;  also  of  the  stores,  such  as  brushes,  brooms,  pails,  and 
everything  for  the  women  to  clean  with  ;  opened  the  offices 
every  morning  at  four  o'clock,  closed  them  in  the  evening  about 
ten  or  twelve  o'clock  ;  worked  there  fourteen  or  fifteen  hours  a 
day,  repaired  carpets,  &c.,  &c.  He  was  appointed  by  the  board 
of  supervisors  January  1,  1871 ;  received  his  orders  from  the 
janitor,  and  was  paid  $100  per  month  for  eight  months,  up  to 
September  1, 1871,  when  the  comptroller  refused  to  pay  him 
anything  more.  On  December  16,  1872,  the  committee  on 
county  officers  of  the  board  of  supervisors  of  the  county  of  New 
York  reported  to  the  board  as  follows :  "  The  committee  on 
county  officers,  to  whom  was  referred  the  annexed  resolution, 
respectfully  report :  "  That  having  duly  examined  the  claim  of 
the  party  named  therein,  and  being  satisfied  that  he  has  per- 
formed the  duties  assigned  him  in  a  faithful  manner  for  the 
time  mentioned,  and  being  deserving  of  the  appointment  and 
the  balance  of  the  salary  now  due  him,  your  committee  would 
recommend  the  adoption  of  the  resolution.  Resolved,  that 
Michael  Conway  be,  and  he  is  hereby  appointed  as  assistant 
janitor  in  the  sheriffs  office,  in  the  place  of  Robert  Smith,  said 
appointment  to  date  from  January  1,  1871.  D.  D.  Conover, 
James  McLaren,  William  Joyce,  Alexander  Wilder,  Thomas 
Coman,  committee  on  county  officers."  The  resolution  was 
unanimously  adopted  by  the  board  on  December  16,  1872. 

If  the  plaintiff  was  not  employed  before  the  date  of  that 
resolution,  by  any  competent  authority,  or  did  not  render  the 
services  up  to  date,  with  the  acquiescence  of  the  board  or  to 
their  knowledge,  I  do  not  see  how  he  can  claim  compensation 
for  the  period  before  the  resolution.  He  swears  he  was  ap- 
pointed by  the  board  on  January  1,  1871,  but  in  what  manner 
does  not  appear.  In  his  complaint  he  avers  that  the  first  ap- 
pointment was  irregular.  If  his  appointment  lacked  some  for- 
mality merely,  the  resolution  of  December  16,  1872,  was  a  rati- 
fication and  confirmation  of  it ;  but  if  he  had  no  appointment 
whatever,  it  would  not  have  a  retroactive  operation.  At  all 
events  there  is  no  proof  that  his  compensation  was  fixed  at  any 
sum  by  the  board,  and  a  recovery  without  proof  of  the  value  of 
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his  services  was  unauthorized.  If  regularly  employed  he  may 
recover  what  his  services  are  reasonably  worth  {People  v.  Super- 
visors of  Delaware  Co.  45  N.  Y.  202). 

I  regard  the  employment  by  the  board  of  supervisors,  of  a 
person  to  take  charge  of  the  county  offices  in  the  court  house, 
as  within  their  powers,  and  the  expense  incurred  thereby  a  legal 
county  charge  (People  v.  /Stout,  23  Barb.  349  ;  Cogan  v.  The 
Mayor,  5  Hun,  291  ;  Duffin  v.  Earle,  46  How.  308  ;  Bright  v. 
Supers  Chenango,  18  Johns.  242,  and  45  N.  Y.  202,  supra), 
but  the  value  of  the  services  rendered  must  be  proved. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 


Judgment  reversed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  JOHN  J.  HEALY, 
JR.,  AND  JOHN  J.  HEALY,  JR.  against  HENRY  Gr.  LEASK. 

(Decided  June  5th,  1876.) 

Where  a  statute  declared  that  the  justices  of  the  District  Courts  should  hold 
their  offices  for  six  years,  and  that  the  clerks  of  said  courts  thereafter  appointed 
should  hold  their  offices  for  the  same  period  as  the  justices,  and  the  relator  was 
appointed  to  the  office  of  clerk,  by  a  justice  who  had  been  two  years  in  office, 
and  whose  term  expired  in  four  years  thereafter :  Held,  that  the  relator's  term 
of  office  was  six  years  from  the  time  of  his  appointment,  and  did  not  cease 
with  the  expiration  of  the  term  of  the  justice. 

EXCEPTIONS  ordered  to  be  heard  in  the  first  instance  at  gen- 
eral term,  to  a  verdict  for  the  defendant  directed  at  trial  term 
by  Judge  VAN  HOESEN. 

The  action  was  brought  to  oust  the  defendant  from  the  office 
of  clerk  of  the  District  Court  in  the  city  of  New  York  for  the 
Eighth  Judicial  District,  and  to  establish  the  right  of  the  relator 
thereto. 
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The  facts  are  fully  stated  in  the  opinion. 

Nelson  J.  Waterbury  and  John  K.  Porter,  for  the  plaintiff. 

George  Bliss,  for  the  defendant. 

ROBINSON,  J. — The  question  involved  in  this  appeal  as  to 
the  right  of  the  defendant  to  the  office  of  clerk  of  the  District 
Court  for  the  Eighth  Judicial  District  of  this  city,  depends  upon 
the  construction  to  be  given  to  the  provision  contained  in  the 
first  section  of  chapter  438  of  the  Laws  of  1872,  enacting  as  fol- 
lows :  "  There  shall  be  a  clerk  and  an  assistant  clerk  of  the  Dis- 
trict Courts  of  said  city,  who  shall  be  appointed  by  the  justices 
of  said  courts ;  they  shall  hold  office,  perform  the  same  duties 
and  possess  the  same  powers  as  are  now  prescribed  by  law  " 
the  existing  laws  prescribing  the  term  of  office  of  a  clerk  ap- 
pointed under  them. 

At  the  time  of  the  passage  of  this  act,  the  term  of  office  of 
such  clerks  was  prescribed  by  law,  but  there  was  then  no  such 
office  as  assistant  clerk.  The  relator  was,  under  the  power  so 
conferred  upon  the  justices  of  said  courts,  on  the  twentieth  of 
May,  1872,  appointed  by  William  J.  Kane,  then  a  justice  of  the 
Eighth  Judicial  District,  to  the  office  of  clerk  of  that  court. 
Justice  Kane  took  office  on  the  first  day  of  January,  1870,  and 
held  office  until  December  31,  1875,  when  his  term  expired. 
He  was  succeeded  therein  by  Frederick  G.  Gedney,  who  had 
been  elected  in  his  place,  and  who,  on  the  first  day  of  January, 
1876,  appointed  the  defendant  clerk  of  said  court,  who  there- 
upon took  the  office  and  excluded  the  relator  therefrom. 

The  laws  affecting  this  question  are  as  follows :  By  chapter 
147  of  the  Laws  of  1851,  it  was  enacted,  among  other  things, 
that  there  were  to  be  appointed  by  the  mayor  and  board  of 
aldermen,  or  a  majority  thereof,  of  the  city,  on  or  before  the 
thirty-first  of  December,  1851,  a  clerk  of  the  justice's  court  for 
each  judicial  district  of  said  city,  created  by  said  act,  to  hold 
office  for  four  years.  Vacancies  by  expiration  of  term  or  other- 
wise, were  directed  to  be  filled  in  the  same  manner  and  for  a 
like  period. 
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By  a  subsequent  act  of  the  same  year  (ch.  514,  §  7),  it  was 
enacted,  that  on  the  first  Tuesday  of  November  then  next,  and 
once  every  six  years  thereafter,  there  should  be  elected  a  justice  of 
said  District  Courts,  to  enter  on  his  office  on  the  second  Tuesday  of 
May,  1852,  to  hold  until  December  1st,  1857,  and  thereafter  he 
was  to  enter  on  his  duties  on  the  first  day  of  January  succeeding 
his  election,  and  his  term  of  office  was  to  be  for  six  years  /  and 
then  follows  this  provision  :  "  The  clerks  of  these  courts,  here- 
after appointed,  shall  enter  upon  the  performance  of  their  duties 
at  the  same  time,  and  shall  hold  their  offices  for  the  same  period 
as  the  justices  to  be  elected  under  this  act." 

The  act  of  1855  (ch.  293),  somewhat  changed  the  power 
of  appointment,  conferring  it  upon  the  board  of  aldermen 
alone,  in  certain  contingencies,  but  prescribed  the  term  of  office 
of  clerks  of  the  District  Courts  so  to  be  appointed,  as  the  same 
.as  that  of  the  clerks  then  in  office. 

By  the  act  of  1857  (ch.  344),  known  as  the  District  Court 
act,  in  section  71,  it  was  enacted,  that  "  the  clerks  of  these 
courts  shall  be  appointed  and  hold  their  offices  in  the  manner 
provided  by  law,  and  vacancies  in  their  offices  shall  be  filled  in 
like  manner  ;  provided,  however,  that  the  clerks  of  said  courts 
who  shall  be  in  office  at  the  next  election  of  judges  of  said 
courts,  shall  hold  their  offices  for  the  same  time  as  the  justices 
then  elected.  The  acts  of  1860  (ch.  300),  divided  the  Sixth 
Judicial  District  and  created  a  court  for  the  Eighth  Judicial 
District,  and,  by  section  3,  enacted  that  a  clerk  therefor  should 
be  appointed  by  the  board  of  supervisors  for  the  term  of  six 
years,  from  January  1,  1861.  By  the  4th  section,  a  justice  was 
to  be  elected  at  the  next  charter  election,  to  hold  office  for  six 
years,  from  January  1st,  1861.  By  chapter  484  of  the  Laws  of 
1862,  the  power  of  appointment  of  clerks  of  the  District  Courts 
was  conferred  upon  the  board  of  supervisors. 

By  chapter  217  of  the  act  of  1866,  §  3,  the  supervisors  were 
directed  to  appoint  a  clerk  of  the  Eighth  Judicial  District, 
"  who  shall  hold  office  for  the  term  of  six  years  from  the  first 
day  of  January,  1870,  and  once  in  every  six  years  thereafter 
they  shall  appoint  in  like  manner  for  the  term  of  six  years" 

The  next  and  remaining  act  affecting  this  question  is  that  of 
1872,  in  the  provisions  first  above  quoted. 
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Under  these  provisions  plaintiffs  claim  that  the  relator 
Healy,  having  been  appointed  May  20th,  1872,  holds  the  office 
for  six  years  from  the  date  of  his  appointment,  while  the  de- 
fendant claims  Healy's  term  of  office  ceased  with  the  expiration 
of  that  of  Justice  Kane  (December  31,  18T5),  who  appointed 
him ;  and  that  the  office  being  then  vacant,  he  was  duly  ap- 
pointed thereto. 

Although,  from  a  review  of  these  provisions  in  the  several 
statutes,  having  reference  to  the  term  of  the  office  to  which  the 
relator  was  appointed  by  Justice  Kane  in  May,  1872,  there  is 
some  intimation  of  an  intention  to  make  the  offices  of  justice 
and  clerk  coincident  in  their  length  of  term,  and  in  each  case 
that  it  should  be  for  the  period  of  six  years,  while  both  were 
authorized  to  enjoy  and  hold  their  respective  offices  ;  yet  noth- 
ing is  disclosed  by  any  terms  used  in  these  acts  to  indicate  that 
they  should  be  coterminous,  or  that  the  clerk  to  the  court 
should  be  the  mere  subordinate  and  shadow  of  the  justice  while 
the  latter  remained  an  incumbent  in  office,  or  that  the  term  of 
office  of  the  clerk  should  be  in  any  respect  dependent  upon  the 
vacation  of  office,  by  the  death,  incapacity,  resignation  or  re- 
moval, of  the  justice.  His  office  being  once  created,  it  seems 
clear  that  the  legislature,  in  the  provisions  before  referred  to, 
intended  to  define  its  term,  and  that  it  should  be  distinct  and 
independent  from  any  accidents  or  causes  affecting  the  tenure 
of  the  justice,  and  should  continue  for  the  term  (six  years)  pre- 
scribed for  that  office.  Although  appointed  by  the  justice,  his 
term  of  office  being  prescribed  by  statute,  he  was  not  removable 
at  the  mere  pleasure  of  the  official  authorized  to  appoint  him  to 
office.  While,  under  these  statutes,  the  clerks  are  to  hold  office 
during  the  same  "period"  as  the  justice,  such  designation  of 
time  has  only  reference  to  the  length  of  term,  and  not  to  the 
time  of  enjoyment  of  the  office  by  the  justice.  Six  years  as 
"  term  of  office  "  of  clerk  of  the  Eighth  Judicial  District  Court, 
from  date  of  appointment,  was  clearly  indicated  by  the  statutes, 
which,  as  to  the  relator  Healy,  has  not  yet  expired.  From 
these  views  of  the  existing  statutes,  an  appointment  by  the 
justice  in  office  of  a  clerk  of  a  District  Court  continues  for  six 
years,  without  regard  to  whether  or  not  the  term  of  offics  of 
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such  justice  is  of  less  duration,  and  such  clerk  continues  clerk  of 
the  court  for  the  whole  term,  however  many  casualties  occur 
during  that  time  changing  the  justice  (People  ex  rel.  Dolan  v. 
Lane,  Opinion  of  Ingraham,  Judge,  in  Supreme  Court ;  s.  c.  55 
N.  Y.  219  ;  People  v.  Flynn,  Opinion  of  Brady,  J. ;  People 
v.  McCabe,  and  Same  v.  Flynn,  in  Court  of  Appeals,  Rapallo, 
J.,  MSS.) 

The  verdict  should  be  set  aside,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

VAN  BRUNT,  J.,  concurred. 
Ordered  accordingly. 


THE  READY  ROOFING  COMPANY   OF   NEW  YORK  against   OTIS 

K.  CHAMBERLIN. 
(Decided  December  4th,  1876.) 

The  provisions  of  §  40*7  of  the  Code,  as  to  computations  of  time,  do  not  apply  to 
such  proceedings  in  the  District  Courts  of  the  city  of  New  York  as  are  regulated 
by  the  District  Court  act  of  1857 ;  and  where,  therefore,  the  eighth  day  after  the 
trial  of  a  cause  in  a  District  Court  fell  on  a  Sunday,  and  the  justice  did  not 
render  his  decision  until  the  day  following  :  Held,  that  the  justice  lost  jurisdic- 
tion of  the  case,  and  that  the  judgment  was  void,  and  must  be  reversed  on  ap- 
peal. 

APPEAL  from  the  judgment  of  a  District  Court.  The  facts 
are  stated  in  the  opinion. 

BY  THE  COURT.* — The  justice  rendered  his  judgment  on 
the  ninth  day  after  the  cause  was  submitted  to  him  for  decision, 
the  eighth  day  being  Sunday.  He  lost  jurisdiction,  as  under 
such  circumstances  his  judgment  should  have  been  rendered  on 
the  seventh  day,  or  Saturday  (2  Cowen's  Treat.  §  1552,  and 
cases  cited).  The  Code  (§  407),  does  not  apply.  The  limitation 

*  Present,  CHARLES  P.  DALY,  Ch.  J.,  JOSEPH  F.  DALY,  and  VAN  HOESEN,  JJ. 
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as  to  the  time  in  which  the  judgment  is  to  be  rendered  is  not 
enacted  in  the  Code,  but  in  the  District  Court  act. 
Judgment  reversed. 


EDWARD  F.  BROWNING   against  THE   HOME   INSURANCE  COM- 
PANY OF  COLUMBUS,  OHIO. 

(Decided  December  4th,  1876.) 

Where  a  fire  insurance  policy  provides  that  an  omission  on  the  part  of  the  assured 
to  make  known  to  the  insurer  every  fact  material  to  the  risk  shall  avoid  the 
policy,  the  failure  of  the  assured  to  disclose  facts  in  regard  to  the  property 
about  which  no  inquiry  is  made  of  him,  even  though  they  are  material  to  the 
risk,  will  not  (in  the  absence  of  fraud)  avoid  the  policy. 

Where  a  policy  of  fire  insurance  provided  that  if  the  property  insured  (a  dwell- 
ing-house) should  be  sold  or  transferred,  or  any  change  take  place  in  the  title 
or  possession,  whether  by  legal  or  voluntary  transfer  thereof,  the  policy  should 
be  void  :  Held,  that  the  policy  was  not  avoided  by  the  fact  that  the  insured 
made  a  contract  for  the  sale  of  the  property,  but  which  was  not  consummated 
before  a  loss  occurred. 

Where  a  dwelling-house  was  insured  against  fire,  "  loss,  if  any,  payable  to  (the 
plaintiff)  mortgagee :  "  Held,  that  statements  made  by  the  assured  after  a  loss 
were  not  admissible  against  the  mortgagee  in  an  action  on  the  policy. 

APPEAL  by  defendant  from  a  judgment  of  this  court  entered 
on  the  verdict  of  a  jury  for  $4,904:  56,  directed  by  Judge  LOEW 
at  trial  term.  The  facts  are  fully  stated  in  the  opinion. 

Convers  &  Lyman,  for  appellant. 
Thomas  B.  Hewitt,  for  respondent. 

LARREMORE,  J. — On  May  13th,  1872,  the  defendant  issued 
its  policy  to  Moses  J.  Wicks,  insuring  him  against  loss  or  dam- 
age by  fire  to  the  amount  of  $4,000,  "  on  his  two-story  and  at- 
tic frame,  filled  in  to  peak  with  brick,  dwelling-house,"  situated, 
&e.,  in  the  city  of  Brooklyn,  L.  I.  Loss,  if  any,  payable  to 
E.  F.  Browning  (the  plaintiff),  mortgagee. 

No  application,  survey,  plan,  or  other  description  of  the 
premises  insured,  was  referred  to  in  said  policy  or  produced 
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on  the  trial.  Nor  is  it  shown  that  any  further  inquiry  or  rep- 
resentation was  made  as  to  the  condition,  situation,  or  occu- 
pancy of  the  property,  save  that  contained  in  the  policy  itself. 
It  was  therein  provided  that  if  the  property  were  sold  or  trans- 
ferred, or  any  change  took  place  in  title  or  possession,  whether 
by  legal  or  voluntary  transfer  thereof,  said  policy  should  be  void. 

The  premises  were  vacant  and  unoccupied  at  the  time  of 
such  insurance,  and  so  remained  until  destroyed  by  fire,  May 
29th,  1872.  On  May  18th,  1872,  Wicks  entered  into  an  execu- 
tory contract  with  one  Bowman  for  the  sale  of  said  premises  to 
him  by  a  deed  of  warranty  on  June  18th,  1872,  and,  in  pursu- 
ance of  this  agreement,  Bowman  paid  $500  to  the  brokers  who 
effected  the  sale.  On  the  trial  defendant  offered  to  prove  that, 
subsequent  to  the  fire,  and  on  June  28th.  1872,  Wicks  com- 
menced an  action  .against  Bowman  to  recover  damages  for 
breach  of  said  contract.  The  court  excluded  the  testimony  un- 
der defendant's  exception. 

The  stipulations  and  conditions  annexed  to  the  policy  pro- 
vide, inter  alia,  that  any  false  representation  by  the  assured  of 
the  condition,  situation,  or  occupancy  of  the  property,  or  any 
omission  to  make  known  every  fact  material  to  the  risk,  &c. ;  or 
if  the  premises  insured  became  vacant  or  unoccupied,  and  so  re- 
mained more  than  thirty  days,  without  notice  to  and  consent  of 
the  insurer  in  writing,  then,  in  either  case,  said  policy  should 
be  void. 

Defendant  offered  testimony  upon  the  point  whether  it  was 
material  to  the  risk  to  know  that  the  building  insured  was  or 
was  not  occupied  at  the  time.  This  testimony  was  excluded,  on 
the  ground  that  no  inquiries  had  been  made  by  the  insurer  as  to 
such  fact,  to  which  ruling  the  defendant's  counsel  duly  excepted. 
As  has  been  already  stated,  no  written  application  by  the  in- 
sured was  shown  to  have  been  made.  Nor  was  there,  nor  could 
there  have  been,  any  false  representation  as  to  the  occupancy  of 
the  property,  for  no  inquiries  upon  that  subject  were  suggested. 

Was  the  description  of  the  premises  in  the  policy  as  a 
dwelling-house  a  warranty  that  it  was  then  so  occupied?  If 
so  the  defendant  was  entitled  to  a  verdict,  for  it  is  conceded 
that  the  premises  were  vacant  when  the  policy  was  issued. 
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On  the  authority  of  Sarsfield  v.  Metropolitan  Ins.  Co.  (61 
Barb.  4:79),  I  must  hold  that  the  description  of  the  property  as 
a  dwelling-house  was  a  warranty  that  the  same  was  to  be  used 
as  such  exclusively.  But  it  does  not  follow  from  this  that  such 
warranty  covers  the  fact  of  actual  occupancy,  without  some 
statement  or  representation  to  that  effect  (  Wall  v.  East  River 
Mutual  Ins.  Co.  7  K  Y.  [3  Seld.]  370  ;  Wood  v.  Hartford  Fire 
Ins.  Co.  13  Conn.  544). 

In  CPNeil  v.  Buffalo  Fire  Ins.  Co.  (3  N.  Y.  122),  the 
premises  insured  were  described  as  occupied  by  a  certain  in- 
dividual as  a  private  dwelling,  and  it  was  held  that  there  was  no 
warranty  that  such  occupancy  should  continue. 

All  that  can  be  claimed  as  expressly  warranted  by  the  de- 
scription in  this  policy,  is  that  the  property  insured  was  a  house 
built  for  the  purpose  of  being  dwelt  in  or  inhabited,  and  there 
is  no  proof  to  the  contrary. 

It  is  the  privilege  and  right  of  the  insurer  to  make  inquiries 
as  to  all  facts  material  to  the  risk,  and  the  insured  is  not  (in  the 
absence  of  fraud)  responsible  for  an  omission  to  state  other  facts 
to  which  his  attention  was  not  directed. 

In  the  language  of  Judge  Jewett,  the  applicant  for  insur- 
ance "  has  a  right  to  suppose  that  the  insurer,  in  making  in- 
quiries in  respect  to  particular  facts,  deems  all  others  to '  be 
immaterial  to  the  risk  to  be  taken,  or  that  he  takes  upon  him- 
self the  knowledge,  or  waives  information  of  them  "  (Gates  v. 
Madison  Co.  Mutual  Ins.  Co.  5  IS".  Y.  475). 

The  exceptions  upon  this  point  are  therefore  overruled. 

The  other  ground  of  appeal  relates  to  the  effect  of  the  exec- 
utory contract  of  sale  of  May  18th,  1872,  in  avoiding  the  policy. 
The  forfeiture  could  only  attach  if  the  property  was  sold  or 
transferred,  or  any  change  took  place  in  its  title  or  possession. 
Until  the  agreement  was  consummated,  there  could  be  no  such 
change  of  ownership  as  was  contemplated  by  the  parties  to  the 
policy.  The  authorities  cited  by  appellant's  counsel  sustain  this 
proposition.  In  Lappin  v.  Charter  Oak  Fire  (&  Marine  Ins.  Co. 
(58  Barb.  325),  the  assured  died  intestate,  the  property  de- 
scended to  his  heirs,  and  there  was  a  complete  change  of  title. 
The  case  of  Kecney  v.  Home  Ins.  Co.  (3  N.  Y.  S.  C.  Reports 
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[Thompson  &  Cook],  478),  decides  that  a  receiver  of  copartner- 
ship property  cannot  maintain  an  action  for  its  loss  because  the 
transfer  of  its  title  to  him  was  in  violation  of  the  policy  sued 
upon. 

It  was  the  peculiar  language  of  th.e  contract  that  distin- 
guished Germond  v.  Home  Ins.  Co.  (5  K  Y.  S.  C.  [T.  &  C.]  120), 
whereby  a  forfeiture  occurred  if  the  property  was  sold  or  con- 
veyed, or  the  interest  of  the  parties  therein  changed.  In  that 
case  it  was  held  that  the  change  of  interest  worked  the  for- 
feiture. 

Judge  Allen,  in  Savage  v.  Howard  Ins.  Co.  (52  JS".  Y.  502), 
reviews  all  the  authorities  upon  this  point,  and  points  out  the 
distinction  between  the  word  "property" — the  thing  "in- 
sured " — and  the  interest  of  the  insured  in  it.  In  the  light  of 
that  decision,  the  appellant's  exception  is  lost,  and  the  theory 
advanced  that  a  mere  executory  contract  of  sale  of  property  in- 
sured is  in  violation  of  the  policy  restriction  against  a  sale  or 
transfer,  or  of  a  change  in  the  title  or  possession  thereof,  fails. 

The  statements  or  admissions  of  Wicks  after  the  fire,  as  to 
the  sale  and  delivery  of  possession  of  the  premises  and  when 
defendant's  liability  was  fixed,  were  properly  excluded.  Up  to 
the  time  of  loss,  no  conveyance  or  change  of  possession  thereby 
was  attempted  to  be  shown,  and  the  declaration  or  act  of  Wicks, 
whose  interest  was  then  adverse  to,  could  not  bind  or  prejudice 
the  plaintiff.  His  right  of  action  had  then  accrued,  for  his 
mortgage  was  then  outstanding,  and  the  loss,  if  any,  by  the 
terms  of  the  policy,  was  payable  to  him. 

The  judgment  appealed  from  should  be  affirmed. 

YAN  HOESEN  and  JOSEPH  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed.* 

*  Affirmed  in  the  Court  of  Appeals,  Dec.  21st,  1871 
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LETITIA  A.  CLARK  against  SIDNEY  DILLON  et  al. 

(Decided  December  4th,  1876.) 

A  married  woman  who  lives  with  her  husband  and  is  supported  by  him,  and  has 
no  separate  business  or  employment,  cannot,  in  an  action  to  recover  damages 
far  personal  injuries  sustained  by  her  through  the  negligence  of  the  defendant, 
under  the  statute  (L.  1860,  ch.  90,  §  7),  which  provides  that  she  may  bring  and 
maintain  the  action  as  if  she  were  sole,  recover  damages  for  the  loss  of  her  time. 

APPEAL  by  the  defendants  from  a  judgment  of  the  court, 
entered  on  the  verdict  of  a  jury  for  $5,000,  after  a  trial  before 
Judge  YAN  BKUNT. 

The  facts  are  stated  in  the  opinion. 

Alexander  Thaiti,  for  appellants. 
William  F.  Howe,  for  respondent. 

JOSEPH  F.  DALY,  J. — The  plaintiff,  a  married  woman  over 
21  years  of  age,  living  with  her  husband  and  supported  by  him, 
having  no  separate  business  or  employment,  was  injured  by 
falling  into  an  excavation  made  by  defendants'  servants  in  4th 
avenue  at  the  corner  of  62d  street  in  this  city.  This  action  was 
brought  by  her  for  damages.  On  the  trial  the  judge  charged 
the  jury  that  she  might  recover  for  the  bodily  and  mental  suf- 
fering she  had  experienced,  and  also  for  the  loss  of  her  time. 
The  defendant  excepted  to  the  charge  that  she  might  recover 
for  the  loss  of  her  time. 

The  rule  laid  down  by  the  judge  was  undoubtedly  correct 
in  an  action  brought  by  a  man  or  by  a  feme  sole.  The  ques- 
tion here  was  whether  the  '•  time  "  of  a  married  woman  is  her 
own  in  the  sense  that  the  loss  of  the  capacity  to  labor  and  em- 
ploy it  profitably,  is  her  loss  and  not  her  husband's. 

The  statute  which  gives  the  right  of  action  for  injuries  to 
the  person,  declares  that  a  married  woman  may  bring  and  main- 
tain the  action  as  if  she  were  sole  (Laws  of  1860,  ch.  90,  §  7,  p. 
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158).  The  same  and  subsequent  statutes  authorize  a  married 
woman  to  carry  on  any  business  or  employment  separate  from 
her  husband,  and  declare  that  the  proceeds  of  such  business, 
and  the  property  acquired  in  it,  shall  be  her  separate  property. 
u  A  married  woman  ma^  *  *  *  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services,  on  her  sole  and 
separate  account,  and  the  earnings  of  any  married  woman,  from 
her  trade,  business,  labor  or  services,  shall  be  her  sole  and  sep- 
arate property,  and  may  be  used  or  invested  by  her  in  her  own 
name  "  (Id.  §  3).  This  is  a  distinct  declaration  that  a  married 
woman's  time  is  her  own  to  use  to  her  own  profit.  Loss  of  her 
time  is  therefore  her  loss.  There  might  still  remain  to  her  hus- 
band an  action  for  the  loss  of  her  services,  and  the  physician's 
charges,  &c.,  incurred  by  him  during  her  illness,  as  against  the 
person  by  whose  negligence  she  was  injured,  but  the  loss  to  her 
of  time  is  wholly  distinct  from  that.  The  defendant,  by  a 
proper  request,  might  have  had  the  attention  of  the  jury  called 
to  this  distinction,  but  he  asked  nothing  of  the  sort.  In  the 
same  manner  he  might  have  requested  the  court,  in  this  case,  to- 
charge  that  the  plaintiff  had  not  shown  that  she  was  engaged  in 
any  business  for  herself,  but  he  did  not ;  he  simply  excepted 
to  a  proposition  which,  in  all  cases  of  personal  injury  from 
negligence,  is  abstractly  correct.  As  the  plaintiff,  although  a 
married  woman  and  not  at  the  time  of  the  accident  engaged  in 
a  separate  business,  had  the  right  at  any  time  thereafter  to  earn 
money  for  herself  by  her  own  labor,  she  would  seem,  if  inca- 
pacitated from  so  doing  by  the  injury  caused  by  defendant's 
negligence,  entitled  to  some  consideration  in  the  verdict  for 
the  loss  of  the  opportunity  for  so  laboring  for  her  own  profit, 
the  same  as  a  man  might  who  was  out  of  employment  at  the 
time  of  a  personal  injury  to  himself. 

The  Court  of  Appeals,  in  the  case  of  Filer  v.  N.  Y.  Central 
It.  12.  Co.  (49  N.  Y.  47;  quoted  and  approved  in  Brooks  v. 
Schwerin,  54  N.  Y.  343),  has  distinctly  held  such  a  charge  as 
that  in  the  case  before  us  to  be  erroneous,  and  we  have  no  al- 
ternative but  to  reverse  the  judgment.  The  point,  however, 
we  have  adverted  to,  that  the  plaintiff  having  at  all  times  the 
right  to  labor  on  her  own  account,  is  entitled  to  damages  for 
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the  deprivation  of  the  opportunity  to  do  so,  does  not  seem  to 
have  been  considered. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 

VAN  HOESEN,  J.,  concurred. 
Judgment  reversed. 


JOSEPH  WORSTER  against  THE  FORTY-SECOND  STREET  AND  GRAND 
STREET  FERRY  RAILROAD  COMPANY. 

(Decided  December  4th,  1876.) 

Where,  on  an  appeal  to  this  court,  the  judgment  was  reversed,  and  the  plaintiff, 
under  §  104  of  the  Code,  had  a  year  after  the  reversal  to  commence  a  new  ac- 
tion, and  the  defendant  took  an  appeal  to  the  Court  of  Appeals,  and  gave  an 
undertaking  to  stay  proceedings  on  the  judgment  of  this  court :  Held,  that  the 
commencement  of  a  new  action  was  stayed  by  "statutory  prohibition"  within 
§  105  of  the  Code,  providing  that  the  time  of  the  continuance  of  the  prohibition 
shall  not  be  part  of  the  time  limited  for  the  commencement  of  the  action. 

EXCEPTIONS  by  plaintiff,  ordered  to  be  heard  in  the  first  in- 
stance at  general  term,  to  the  direction  of  Judge  VAN  BRUNT 
at  trial  term,  directing  the  jury  to  find  a  verdict  for  the  de- 
fendant. 

Charles  II.  Winjield,  for  plaintiff. 
Moses  Ely,  for  defendant. 

BY  THE  COURT.* — The  plaintiff  brought  an  action  for  dam- 
ages for  the  loss  of  his  horse,  alleged  to  have  been  occasioned 

*  Present  CHARLES  P.  DALY,  Ch.  J.,  JOSEPH  F.  DALY,  and  VAN  HOESEN,  JJ. 
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by  the  negligence  of  the  defendants  in  leaving  the  iron  rails 
and  the  pavement  between  the  rails  of  their  road,  in  the  city  of 
New  York,  in  bad  condition.  The  legs  and  feet  of  the  horse 
were  caught  in  a  hole  between  the  inside  of  the  rail  and  the 
dilapidated  pavement.  The  horse  died  in  consequence  of  the 
injury  to  his  back  and  loins,  and  damages  were  claimed  in  the 
sum  of  five  hundred  dollars.  The  plaintiffs  allegation  was  that 
at  the  time  of  the  accident  he  was  in  his  carriage  driving  the 
horse  across  the  rails. 

The  accident  occurred  on  the  12th  day  of  April,  1864.  The 
action  was  brought  in  the  Marine  Court  in  November,  1867. 
It  was  tried  on  the  14th  day  of  April,  1868,  before  Mr.  Justice 
CURTIS,  without  a  jury,  and  the  complaint  was  dismissed  when 
the  plaintiff  rested,  and  judgment  was  thereupon  entered  in 
favor  of  the  defendants.  The  plaintiff  appealed  to  the  general 
term  of  the  Marine  Court,  and  the  judgment  was  affirmed  on 
the  16th  day  of  November,  1869.  The  plaintiff  then  appealed 
to  the  general  term  of  this  court,  where  the  judgment  was  re- 
versed, and  judgment  of  reversal  entered  on  the  16th  day  of 
January,  1871.  The  defendants  took  and  perfected  an  appeal 
to  the  Court  of  Appeals,  which  resulted  in  an  affirmance  of  the 
judgment  of  this  court,  on  the  12th  day  of  November,  1872, 
and  judgment  was  entered  upon  the  remittitur  on  the  18th 
day  of  November,  1872. 

The  plaintiff  thereafter,  and  on  the  14th  day  of  December, 
1872,  commenced  an  action  in  this  court  on  the  same  cause  of 
action  embraced  in  the  former  suit  in  the  Marine  Court.  The 
first  defense  set  up  was  that  the  cause  of  action  did  not  accrue 
within  six  years  before  the  bringing  of  this  action;  the  second 
defense  was,  that  the  action  was  not  begun  within  one  year 
after  the  judgment  of  the  Marine  Court  in  the  former  action 
was  reversed.  The  complaint  was  dismissed  upon  those  grounds, 
and  the  plaintiff  appeals  from  the  judgment  entered  thereon. 

The  Code  (§  104)  provides  that  if  an  action  be  commenced 
within  the  time  prescribed  therefor,  and  a  judgment  therein  be 
reversed  on  appeal  *  *  *  *  the  plaintiff  may  commence  a  new 
action  within  one  year  after  the  reversal. 

The  plaintiff's  case  came  within  the  terms  of  this  provision 
VOL.  VI.— 34 
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at  the  time  of  the  reversal  by  this  court,  on  the  16th  of  Janu- 
ary, 1871,  of  the  judgment  against  him  in  the  Marine  Court. 
He  had  then  one  year  within  which  to  commence  a  new  action, 
and  no  more,  unless  the  appeal  taken  by  the  defendants  to  the 
Court  of  Appeals,  and  the  stay  of  proceedings  thereon,  brought 
his  case  within  the  provisions  of  sec.  105  of  the  Code,  which, 
provides,  "when  the  commencement  of  an  action  shall  be  stayed 
by  *  *  *  *  statutory  prohibition,  the  time  of  the  continuance 
of  the  *  *  *  *  prohibition  shall  not  be  part  of  the  time  limited 
for  the  commencement  of  the  action."  The  appeal  to  the  Court 
of  Appeals  was  perfected  on  the  30th  of  January,  1871,  and  the 
plaintiffs  proceedings  on  the  judgment  of  reversal  were  stayed 
from  that  time  to  the  entry  of  final  judgment  on  the  remittitur 
from  the  Court  of  Appeals,  on  the  18th  day  of  November,  1872. 
This  action  was  commenced  on  December  4th,  1872,  and  within 
the  year,  if  the  time  of  such  stay  did  not  run  against  the  plaintiff. 
The  case  does  not  show  what  undertaking  was  given  by  the  de- 
fendants in  their  appeal  to  the  Court  of  Appeals,  whether  that 
prescribed  by  section  335  of  the  Code  or  not.  That,  however, 
was  the  only  one  appropriate  to  this  case,  to  stay  proceedings 
on  a  judgment  against  the  defendants  for  costs.  The  points 
read  by  the  respondents  (defendants)  on  their  argument  before  us 
refer  to  section  335  of  the  Code  as  to  the  effect  of  the  stay.  We 
have  a  right  to  assume,  therefore,  that  the  undertaking  given 
was  under  section  335.  The  339th  section  of  the  Code  provides 
that  whenever  an  appeal  is  perfected,  as  provided  by  sections 
335,  336,  337  and  338,  it  stays  all  further  proceedings  in  the 
court  on  the  judgment  appealed  from,  or  upon  the  matter  em- 
braced therein.  The  matter  embraced  in  this  judgment  was 
the  right  of  the  plaintiff  to  recover  against  the  defendant  upon 
the  evidence  he  had  produced  to  the  Marine  Court  on  the  trial 
before  Justice  Curtis,  on  April  14th,  1868.  The  judgment  of 
reversal  permitted  him  to  commence  a  new  action  for  the  same 
cause,  which  he  could  not  do  without  the  reversal,  if  the  com- 
plaint was  dismissed  upon  the  merits  ;  which  we  assume  to  be 
the  case  from  the  tenor  of  the  arguments  of  counsel  for  both 
parties  before  us,  who  do  not  claim  that  the  right  to  a  new 
action  existed  while  the  judgment  of  the  Marine  Court  remained 
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in  force.  The  judgment  of  reversal  in  this  court  was  an  adju- 
dication that  the  plaintiff  had  a  cause  of  action  upon  the  evi- 
dence in  the  case  adduced  before  Justice  Curtis.  Proceedings 
upon  that  judgment  and  all  the  matters  embraced  therein  were 
stayed  pending  the  appeal  to  the  Court  of  Appeals.  The  only 
proceeding  that  could  have  been  taken  by  the  plaintiff  upon 
such  matters  was  to  commence  a  new  action  for  the  enforce- 
ment of  the  remedy  which  the  court  in  that  judgment  had  de- 
clared him  entitled  to.  Such  a  proceeding  we  regard  as  stayed 
by  the  appeal ;  the  object  of  the  appeal  being  to  review  the 
judgment  of  this  court  establishing  the  plaintiff's  right  to 
recover. 

We  are  of  the  opinion  that  if  a  new  action  had  been  com- 
menced whilst  the  appeal  to  the  Court  of  Appeals  was  pending, 
the  defendant  could  have  pleaded  the  pendency  of  the  action 
begun  in  the  Marine  Court.  The  stay  of  proceedings,  therefore, 
under  section  339  of  the  Code,  we  regard  as  a  statutory  prohi- 
bition within  the  terms  of  section  105,  operating  to  extend 
plaintiff's  time  to  commence  a  new  action ;  and  we  think  the 
present  suit  was  brought  before  the  expiration  of  the  time  lim- 
ited by  section  104. 

Judgment  reversed  ;  new  trial  ordered  ;  costs  to  abide  event. 


FREDERICK  D.  STOREY  against  SAMUEL  N.  SALOMON. 
HOBART  GRIFFEN  against  THE  SAME. 

(Decided  December  4th,  1876.) 

Where  tbe  defendant  made  an  agreement  in  writing,  known  among  stock  brokers 
as  a  "  stock  privilege"  and  of  the  special  nature  known  as  a  "sfraJd'e,"  by  which 
the  defendant,  for  value  received,  agreed  to  buy  from  or  sell  to  the  bearer  of  the 
writing,  a  certain  number  of  shares  of  the  stock  of  a  certain  company  at  a  cer- 
tain price:  Htld,  that  this  was  not  a  gaming  contract,  as  it  did  not  appear 
upon  its  face  that  the  maker  was  merely  to  pay  the  difference,  and  was  not 
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bound  to  receive  or  to  deliver  the  stock,  and  that  if  it  was  in  fact  intended  as 
a  cover  for  such  a  contract,  that  must  be  specially  pleaded  and  proved  to 
show  that  it  was  void  under  the  statute  against  betting  and  gaming. 
Held,  further,  that  the  evidence  of  stock  brokers  could  be  introduced  to  explain 
abbreviated  expressions  used  in  the  writing  or  indorsed  on  it. 

APPEAL  by  defendant  from  a  judgment  of  the  Marine  Court, 
entered  on  an  order  of  that  court  at  the  general  term  thereof, 
affirming  a  judgment  of  that  court  entered  on  the  verdict  of  a 
jury  rendered  by  direction  of  a  judge  of  that  court  at  trial 
term. 

The  complaint  alleged  "  that  on  the  15th  day  of  May,  1875, 
at  the  city  of  New  York,  the  defendant  made  his  certain  con- 
tract in  writing  with  the  plaintiff,  whereby,  for  value  received, 
the  defendant  agreed  that  he  would,  at  any  time  in  thirty  days 
from  said  date,  either  deliver  to  or  receive  from  the  plaintiff 
one  hundred  shares  of  the  capital  stock  of  the  "Western  Union 
Telegraph  Co.,  at  77^  per  cent ,  and  that  all  dividends  or  extra 
dividends  should  go  with  said  stock  subscribed,  and  delivered 
the  same  to  the  plaintiff  for  value,  which  the  plaintiff  paid  him 
therefor. 

"That  on  or  about  the  27th  day  of  May,  1875,  the  defendant 
waived  the  performance  of  said  contract  on  the  part  of  the 
plaintiff,  but  when  said  stock  became  deliverable,  in  pursuance 
of  said  contract,  the  plaintiff  elected  and  offered  to  deliver  the 
same  to  the  defendant,  but  the  defendant  refused  to  receive  the 
same,  and  then,  to  wit,  on  the  28th  day  of  May,  1875,  by  in- 
dorsement in  writing  upon  said  contract,  settled  the  same  upon 
the  basis  of  the  difference  between  the  then  market  value  or 
price  of  said  stock,  to  wit,  72f-  per  cent.,  and  the  sum  or  price 
which  the  defendant  agreed  to  pay  therefor  by  the  terms  of 
said  contract,  to  wit,  77£  per  cent.,  and  the  defendant,  for  value 
and  in  consideration  of  the  premises,  promised  and  agreed  to 
pay  the  plaintiff  the  sum  of  four  hundred  and  seventy-five  dol- 
lars," as  damages  for  the  defendant's  failure  to  perform  his  con- 
tract, and  that  the  defendant,  although  requested  so  to  do,  had 
never  paid  the  same. 

The  answer  admitted  that  the  defendant  had  made  a  con- 
tract of  the  general  nature  of  that  mentioned  in  the  complaint, 
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but  denied  having  made  it  with  the  plaintiff,  and  denied  all  the 
other  allegations  of  the  complaint. 

On  the  trial  it  was  admitted  that  the  defendant  signed  and 
delivered  a  writing  in  the  following  form,  viz  : 

"  NKW  YORK,  May  15th,  1875. 

"  For  value  received,  the  bearer  may  call  on  the  undersigned 
for  one  hundred  (100)  shares  of  the  capital  stock  of  the  West- 
ern Union  Telegraph  Company,  at  seventy-seven  and  one-half 
(77£)  per  cent.,  any  time  in  thirty  (30)  days  from  date. 

"  Or,  the  bearer  may,  at  his  option,  deliver  the  same  to  the 
undersigned  at  seventy-seven  and  one-half  (77i)  per  cent.,  any 
time  within  the  period  named,  one  day's  notice  required. 

"  All  dividends  or  extra  dividends  declared  during  the  time 
are  to  go  with  the  stock  in  either  case,  and  this  instrument  is 
to  be  surrendered  upon  the  stock  being  either  called  or  de- 
livered. 

"Expires  June  14th,  1875,  If  p.  M. 

"S.  K  SALOMON." 

And  that  on  May  28th,  1875,  he  made  the  following  indorse- 
ment on  the  back  of  it : 

"  Settled  at  market  72 J— S.  N.  Salomon." 

The  plaintiff  then  offered  as  a  witness  one  John  B.  Gatenby, 
who  testified  that  he  was  a  stock  broker,  and  had  been  so  for 
ten  years,  in  the  city  of  New  York  ;  and  was  acquainted  with 
dealings  in  stock  and  the  language  employed  by  brokers  in  stock 
contracts ;  was  familiar  with  contracts  of  the  character  of  the 
one  put  in  evidence ;  that  he  knew  the  defendant  Salomon ;  and 
that  he  suspended  May  28th,  1875. 

The  plaintiff,  against  the  objection  of  the  defendant,  was 
then  allowed  to  ask  the  witness  the  meaning  among  brokers  and 
dealers  in  stock,  of  the  words  "  settled  at  the  market  72f ,"  as 
applied  to  such  a  contract  as  the  one  in  evidence,  to  which  the 
witness  answered : 

"  I  understand  the  universal  custom  is,  Mr.  Salomon  was  liable 
for  the  difference  between  the  market  price  of  stock,  72|,  on 
the  day  he  agreed  to  the  contract,  and  the  face  of  the  contract, 
which  was  77£  in  money  value;  that  he  was  liable  for  that 
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amount  on  the  contract  to  whoever  held  it;    that  difference 
is  4f  per  cent.,  which,  upon  the  whole  stock,  would  be  $475. 

"  Q.  Has  that  language  any  such  meaning  with  regard  to  the 
terms  of  the  original  contract  as  to  the  delivery  or  right  to  de- 
liver or  demand  the  stock  ?  " 

The  defendant's  objection  to  this  question  was  overruled, 
and  the  witness  answered  : 

"  I  understand  the  contract  is  then  at  an  end  ;  that  settles 
the  contract,  so  that  the  party  holding  the  contract  has  no  more 
right  to  deliver  or  receive  from  him  the  stock — that  the  contract 
is  canceled.  The  defendant  at  that  time  was  a  stock  broker  and 
member  of  the  Stock  Exchange." 

The  defendant  offered  no  evidence,  but  at  the  close  of  the 
case  moved  to  dismiss  the  complaint  on  the  grounds  :  1.  That 
the  contract,  as  proved,  is  void  under  the  statute.  2.  That  no 
tender  of  stock,  under  the  contract,  is  proved.  3.  That  there 
is  no  evidence  of  any  issue  of  stock  by  the  Western  Union  Tele- 
graph Company. 

The  motion  was  denied,  and  the  defendant  excepted.  The 
defendant  then  asked  to  go  to  the  jury  on  the  following  ques- 
tions :  1.  Whether,  by  the  terms  of  the  contract  any  stock  was 
to  be  actually  delivered,  or  whether  it  was  intended  between 
the  parties  merely  to  settle  on  the  difference  ?  2.  What  mean- 
ing was  intended  by  the  indorsement  on  the  back  of  the  con- 
tract ?  3.  "Whether  there  was  any  tender  of  stock  under  the 
contract,  or  any  waiver  thereof?  4.  Whether  this  was  a  con- 
tract for  the  sale  or  purchase,  transfer  or  delivery  of  stock  ? 
5.  "Whether  there  was  ever  any  issue  of  stock  by  the  Western 
Union  Telegraph  Company? 

The  requests  were  refused  and  the  defendant  excepted. 

The  court  then  directed  a  verdict  for  the  plaintiff  for 
$493  4:4,  to  which  the  defendant  excepted. 

John  E.  Develin,  for  appellant,  argued  that  the  contract,  as 
proved,  was  void  under  the  following  extract  from  the  Revised 
Statutes :  "  All  wagers,  bets  or  stakes  made  to  depend  upon 
any  race  or  upon  any  gaming  by  lot  or  chance,  or  upon  any  lot, 
chance,  casualty  or  unknown  or  contingent  event  whatever, 
shall  be  unlawful.  All  contracts  for  or  on  account  of  any 
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money  or  property  or  thing  in  action  so  wagered,  bet  or  staked, 
shall  be  void  "  (1  R.  S.  §  8,  art.  3,  tit.  8,  ch.  20  [Edm.  ed.  p.  614], 
662).  It  sufficiently  appears  by  the  testimony,  and  the  court 
too  will  take  judicial  notice  of  the  fact,  that  stocks  have  a  mar- 
ket value,  and  that  such  value  is  fluctuating  and  uncertain,  or  in 
the  language  of  the  statute,  "  depends  upon  unknown  and  con- 
tingent events  "  in  the  future. 

The  substance  and  intent  of  the  transaction  between  plaintiff 
.and  defendant  are  plain.  If  the  stock  remained  during  the  life 
of  the  contract  at  the  price  mentioned  in  it,  the  party  entitled 
to  demand  or  to  deliver  the  shares  would  have  no  interest  or 
motive  to  avail  himself  of  either  alternative.  In  either  case  he 
would  pay  or  receive  for  the  stock  the  very  same  sum  men- 
tioned in  the  contract.  It  would  be  like  transferring  money 
from  one  pocket  to  the  other.  But  if  the  stock  rose  above  or 
fell  below  the  price  named  in  the  contract,  then  it  would  be  en- 
forced, for  a  profit  would  necessarily  accrue  to  the  holder  of  it. 
The  whole  thing  was,  therefore,  a  bet  by  the  defendant  that  the 
price  of  Western  Union  Telegraph  stock  would  remain  at  $77£ 
per  share  for  thirty  days,  whilst  the  plaintiff  bet  that  it  would 
not.  If  it  did,  the  latter  would  lose  the  amount  paid  by  him 
for  the  "  straddle."  This  is  a  common  practice  with  the  betting 
fraternity,  and  is  known  as  giving  a  party  so  much  to  induce 
him  to  make  the  bet.  If  it  did  not  remain  at  the  named  price, 
the  defendant  would  lose  the  difference  between  the  market 
and  the  contract  price.  The  "unknown "or  contingent  event" 
named  in  the  statute  is,  therefore,  in  this  case,  the  rise  or  fall 
in  the  price  of  this  stock,  and  on  this  "  event "  the  winning  of 
the  bet  on  the  one  hand,  and  the  loss  of  it  on  the  other,  was 
made  to  "  depend,"  just  as  much  as  if  the  wager  had  been  laid 
on  a  given  horse  in  a  race,  or  on  the  turning  of  a  penny.  It  is 
entirely  clear  that  contracts  like  these  cannot  be  made  bonafide 
for  the  actual  sale  or  purchase  of  stocks,  or  for  any  legitimate 
business  purpose.  The  defendant  makes  a  contract,  by  the 
terms  of  which  he  may  be  compelled  to  purchase  or  to  sell,  or 
he  may  be  permitted  to  do  neither.  Such  a  transaction  is  not, 
in  any  sense,  a  business  transaction  contemplating  the  actual 
delivery  of  the  subject-matter  of  the  contract.  Nor  could  it, 
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by  reason  of  its  uncertainty,  enable  either  party  to  make  any 
substantial  dealings  on  the  strength  of  it.  It  is  gambling  pure 
and  simple,  and  as  such,  in  itself  and  in  its  consequences,  de- 
serving the  reprobation  bestowed  upon  it  by  the  statute  and  by 
the  moral  sense  of  the  community.  It  is  absurd  to  suppose  that 
ina  ny  case  the  plaintiff  intended  to  deliver  unless  he  could  de- 
liver for  less  than  77£  per  cent.,  or  that  he  would  call  on  de- 
fendant to  deliver  unless  it  was  impossible  to  deliver  for  less 
than  that  price.  So  that  the  whole  transaction,  upon  the  slight- 
est analysis  of  its  real  character,  settles  down  into  a  wager  that 
the  price  would  not  vary  within  thirty  days.  That  transactions 
of  this  kind  are  merely  wagers  is  abundantly  settled  by  author- 
ity (fn  the  Matter  of  Chandler  &  Co.  U.  S.  Dist.  Ct.  N.  D.  of 
111.  9  Nat.  B'kr'ptcy  Reg.  514 ;  Cassard  v.  Ilinman,  14  How. 
Pr.  84,  and  cases  cited  ;  s.  c.  affi'd,  1  Bosw.  207 ;  Bruds  Appeal, 
55  Penn.  St.  294 ;  Grisewood  v.  Slain,  11  C.  B.  [73  Eng.  Com. 
Law  Rep.]  526). 

But  the  statute  of  1858,  ch.  134,  is  relied  on  to  establish 
the  legality  of  these  contracts.  There  is  no  question  but  that 
prior  to  that  statute,  both  by  statute  and  at  common  law,  they 
were  void  (Staples  v.  Gould,  9  N.  Y.  520 ;  Thompson  v.  /Salo- 
mon, decided  by  Judge  Lawrence,  Daily  Law  Reg.  Dec.  9r 
1865).  That  statute  provides  that  no  "contract,  written  or 
verbal,  hereafter  made  for  the  purchase,  sale,  transfer,  or  de- 
livery of  any  *  *  share  or  interest  in  the  stock  of  any  bank 
or  of  any  company  incorporated  under  any  law  of  the  United 
States,  or  of  any  individual  State,  shall  be  void  or  voidable  for 
any  want  of  consideration,  or  because  of  the  non-payment  of 
any  consideration,  or  because  the  vendee  at  the  time  of  making 
such  contract  is  not  the  owner  or  possessor  of  the  certificate  or 
certificates  or  other  evidence  of  such  debt,  share,  or  interest." 
The  statute  was  enacted  to  get  rid  of  sections  6,  Y  and  8  of 
article  II  of  title  19  of  chapter  20,  1st  part  of  Revised  Statutes. 
By  this  article,  time  sales  of  stock  by  non-holders  were  made 
illegal,  and  it  remained  in  force  until  1858,  when  it  was  re- 
pealed by  chapter  134  of  the  laws  of  that  year.  As  such  trans- 
actions had  been  made  illegal  only  by  this  article,  its  repeal 
would  seem  to  have  been  all  that  was  necessary  to  restore  them 
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to  legality.  But  the  promoters  of  the  act  of  1858  went  further, 
and,  in  addition  to  the  repeal  of  the  obnoxious  article,  obtained 
the  enactment  of  the  first  section  of  chapter  134-  of  Laws  of 
1858,  which  declared  that  certain  contracts  for  stocks  should 
not  be  void,  or  voidable,  by  reason  of  the  parties  not  having 
the  stocks,-  or  for  want  of  consideration.  This  is  the  entire 
scope  and  effect  of  the  first  section  of  the  act  of  1858.  It  does 
not,  therefore,  touch  the  defendant's  position  in  this  case,  which 
is,  not  that  the  parties  dealt  without  having  the  stock,  or  that 
there  was  no  consideration  for  the  contract ;  but  that  the  trans- 
action was  a  wager,  within  the  act  to  prevent  betting  and  gam- 
ing, (a)  This  is  not  a  contract  for  "  the  purchase,  sale,  transfer, 
or  delivery  of  stock."  (J)  No  tender  of  the  stock  was  proved ; 
none  was  attempted.  It  was  assumed  by  the  plaintiff  to  have 
been  waived  by  the  indorsement  under  the  testimony  concern- 
ing thft  custom,  (c)  The  law  of  1858  is  in  derogation  of  the 
common  law,  and  must  be  strictly  construed.  If  no  stock  was 
ever  issued  by  the  Western  Union  Telegraph  Company,  the 
contract  is  not  brought  within  the  statute,  and  is  void.  It  was 
the  duty  of  the  plaintiff  to  have  proved  such  issue  of  stock. 
Proof  of  tlie  requirements  of  the  statute  of  1858,  which  take  a 
time  stock  transaction  out  of  the  effect  of  the  statute  against 
gaming,  cannot  be  waived  on  the  trial  of  an  action  in  which  the 
validity  under  it  of  such  transaction  is  at  issue.  The  latter 
statute  has  its  origin  in  the  public  policy  to  uphold  morality  by 
preventing  gambling.  That  a  party  may  have  the  benefit  of 
the  former,  he  must  bring  himself  under  such  of  its  provisions 
as  will  take  the  transaction  out  of  the  operation  of  the  latter 
statute  and  the  common  law  against  gaming.  Therefore,  no  ad- 
mission by  the  defendant,  whether  in  his  contract  or  otherwise, 
will  be  sufficient  to  establish  the  fact  that  the  transaction,  other- 
wise void,  is  brought  within  and  saved  by  the  act  of  1858.  The 
saving  facts  must  be  proved.  The  rule  volenti  non  fit  injuria 
will  never  be  applied  when  the  waiver  is  of  a  matter  which 
public  policy  has  established,  and,  therefore,  will  uphold  in  the 
interests  of  the  people. 

Z.  A.  Gould,  for  respondent. 
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VAN  HOESEN,  J. — These  two  actions  involve  the  same  ques- 
tions, and  were  argued  and  are  to  be  decided  together.  The 
observations  which  follow  are  made  with  reference  to  the  Storey 
case,  though  they  apply  equally  to  the  Griffin  case. 

The  action  is  to  recover  the  amount  due  from  Salomon  to 
Storey  upon  a  contract  known,  in  the  parlance  of  Wall  street,  as 
a  straddle.  A  straddle  is  said  to  be  a  double  privilege,  in  other 
words,  a  put  and  a  call  combined.  In  this  instance  it  is,  in 
plain  language,  an  option  possessed  by  Storey  either  to  demand 
from  Salomon,  or  to  sell  and  deliver  to  him,  within  thirty  days 
from  May  15,  1875,  one  hundred  shares  of  the  capital  stock  of 
the  Western  Union  Telegraph  Company,  at  the  rate  of  seventy- 
seven  dollars  and  a  half  per  share.  An  option  has  been  pro- 
nounced to  be  valid  in  law,  when  supported  by  a  sufficient  con- 
sideration. 

No  question  of  consideration  arises  in  this  case.  It  was 
urged  by  the  counsel  for  the  defendant,  upon  the  argument, 
that  a  straddle  is  an  illegal  contract,  because  it  cannot  be  any- 
thing else  than  a  mere  wager  that  the  stock  which  is  to  be  put 
or  to  be  called  will,  for  the  period  named  in  the  instrument, 
remain  without  fluctuation  at  a  designated  price.  It  was  fur- 
ther said  that  a  bare  inspection  of  such  a  contract  shows  that 
the  contracting  parties  do  not  contemplate  an  actual  purchase 
or  an  actual  sale  of  stocks,  but  simply  the  payment  of  the  differ- 
ence between  the  price  named  in  the  straddle  and  th'e  price  to 
which  the  stock  may  rise  or  may  fall  within  the  stipulated 
time. 

If  the  necessary  and  obvious  meaning  of  a  straddle  is  that 
the  maker  of  it  shall  merely  pay  a  difference,  but  not  be  bound 
to  receive  or  to  deliver  the  stock,  it  is  a  gambling  contract,  and 
utterly  illegal  and  void.  If,  however,  such  be  not  the  unmis- 
takable import  of  its  language,  then  whether  or  not  it  is  a 
gambling  contract  will  depend  upon  the  actual  and  covert  in- 
tention of  the  parties.  If  they  contemplated  merely  the  pay- 
ment of  a  difference,  the  straddle  is  illegal ;  but  if  the  delivery 
of  stock,  it  is  a  valid  contract.  I  cannot  say,  for  I  do  not  be- 
lieve, that  a  straddle  always  means,  or  that  the  parties  to  it 
always  intend,  that  a  difference  only  need  be  paid.  The  con- 
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tract  in  this  case  makes  provision  that  "  all  dividends  and  extra 
dividends  declared  during  the  time  are  to  go  with  the  stock." 
This  language  plainly  contemplates  an  actual  delivery  of  stock ; 
and  1  have  no  right  to  presume,  without  an  iota  of  evidence  to 
that  effect,  that  it  was  introduced  merely  to  cloak  and  cover  up 
the  unlawful  design  of  the  parties  to  gamble  for  a  difference. 

The  straddle  is  not,  in  my  opinion,  upon  its  face  illegal ; 
and  if  it  were  made  illegal  by  the  intent  of  the  parties,  the  de- 
fendant should  have  alleged  such  illegality  in  his  answer,  and 
proved  it  on  the  trial  (CfToole  v.  Garvin,  1  Hun,  92,  and  cases 
there  cited).  This  he  has  utterly  failed  to  do. 

It  is  further  contended  by  the  counsel  for  the  defendant 
that  a  new  trial  should  be  ordered  for  errors  committed  by  the 
court  below  in  receiving  evidence  offered  by  the  plaintiff. 

It  is  evident,  from  a  perusal  of  the  complaint,  that,  when  it 
was  prepared,  the  plaintiff  was  laboring  under  an  apprehension 
that  the  straddle  would  be  attacked  by  the  defendant  as  a 
gambling  contract,  and  therefore  the  pleader  inserted  a  number 
of  allegations  respecting  an  offer  to  deliver,  and  the  refusal  of 
the  defendant  to  receive,  the  stock.  These  allegations  were,  I 
think,  entirely  unnecessary,  for  the  plaintiff's  claim  was  really 
upon  an  account  stated.  Upon  the  trial,  the  plaintiff,  instead  of 
proving  his  allegations  of  a  tender  of  the  stock  by  himself,  and 
a  refusal  on  the  part  of  the  defendant  to  receive  it,  called  a  wit- 
ness to  prove  a  usage  among  brokers  which  makes  it  unneces- 
sary to  tender  stock  to  a  broker  who  had  suspended  payment. 
Evidence  of  an  excuse  for  failing  to  make  a  tender  was  not  ad- 
missible under  the  allegation  of  tender,  but  no  objection  was 
made  upon  that  ground.  An  amendment,  even  if  such  objec- 
tion had  been  made,  would  doubtless  have  been  permitted.  It 
was  shown  that  the  defendant  had  suspended  before  the  straddle 
had  expired,  and  before  the  ascertainment  of  the  amount  pay- 
able upon  the  straddle  was  reached  by  the  parties.  This  evi- 
dence of  usage  was,  in  my  opinion,  entirely  unnecessary,  and  I 
think  it  will  appear  to  have  been  harmless  as  well  as  needless. 
If  so,  the  admission  of  it  ought  not  to  cause  the  reversal  of  the 
judgment  (Smith  v.  Faton,  31  K  Y.  66). 

I  have  said  that  the  plaintiff's  cause  of  action  was  really  an 
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account  stated.  The  complaint  alleged  an  accounting  between 
the  parties  by  which  it  was  agreed  that  the  defendant  should 
pay  the  plaintiff  $475  in  settlement  of  the  straddle ;  the  market 
price  of  the  stock  at  the  time  of  the  settlement  being  seventy- 
two  dollars  and  seventy-five  cents  per  share,  and  the  price 
named  in  the  contract  being  seventy-seven  dollars  and  a  half 
per  share. 

These  allegations  in  the  complaint  were  fully  proved  upon 
the  trial  by  the  written  contracts  and  the  written  admissions  of 
the  defendant.  A  perfect  case  was  thus  made  out,  and  no  evi- 
dence of  a  usage  among  brokers  was  required. 

There  was  no  impropriety  in  calling  a  witness  to  explain  the 
meaning  of  the  incomplete  expression  contained  in  the  paper 
which  I  have  called  an  account  stated.  I  doubt,  if  such  ex- 
planation were  necessary,  though  it  certainly  was  competent. 

I  think  the  words  "  Settled  at  market  Y2|.  S.  N.  Salomon," 
indorsed  upon  the  straddle,  would  be  understood  by  any  court 
without  the  aid  of  an  expert  to  explain  their  meaning  (Dana  v. 
Fiedler,  12  K  Y.  45,  46). 

As  I  have  already  said,  when  the  plaintiff  had  put  in  evi- 
dence the  straddle,  with  the  indorsement  upon  it,  and  had 
proved  the  meaning  of  those  expressions  which  were  abbreviated 
or  incomplete,  he  had  proved  all  that  was  necessary  to  entitle 
him  to  a  verdict.  The  other  evidence  was  needless,  but  could 
not  possibly  have  injured  the  defendant.  In  the  absence  of 
evidence  on  the  part  of  the  defendant,  there  was  no  question  to 
submit  to  the  jury,  and  it  was  the  duty  of  the  court  to  direct  a 
verdict. 

The  judgments,  in  both  the  Griff  en  and  the  Storey  cases, 
should  be  affirmed,  with  costs. 

JOSEPH  F.  DALY,  J.,  concurred. 
Judgment  affirmed.* 

*  Affirmed  in  the  Court  of  Appeals,  December  llth,  1877. 
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IN  THE  MATTER  OF  FRANCIS  C.  MOORE. 

(Decided  December  4th,  1876.) 

Where  a  fire  insurance  policy  was  made  to  A.  "  as  interest  might  appear,"  loss  if 
any,  payable  first  to  the  mortgagee,  and  the  policy  was  held  by  the  mortgagee 
as  collateral  security  for  the  payment  of  the  debt  secured  by  the  mortgage: 
Held,  that  the  mortgagee  had  no  authority  to  consent  to  the  cancellation  of  the 
policy ;  and  that  where  the  mortgagee  had  done  so,  and  taken  out  a  new  policy 
in  his  own  name,  and  the  premises  having  been  injured  by  fire,  were  repaired 
by  the  mortgagor  so  as  to  put  them  in  the  same  condition  as  before :  Held,  that 
the  loss  was  payable  to  the  mortgagor  and  not  to  the  mortgagee,  the  latter  hav- 
ing sustained  no  loss  or  damage. 

APPEAL  by  Frederick  A.  Conkliug,  Receiver  of  the  ./Etna 
Fire  Insurance  Company  of  New  York,  from  an  order  of  this 
court  made  by  Chief  Justice  DALY,  confirming  a  report  made 
by  James  McNamee,  Esq.,  appointed  referee  to  hear  and  deter- 
mine all  such  claims  against  The  ^Etna  F.  Insurance  Company 
of  the  city  of  New  York,  as  should  be  exhibited  to  him. 

In  October,  1871,  an  action  was  brought  by  Joseph  B.  Allee 
against  The  ^Etna  Insurance  Company,  as  a  stockholder  and 
creditor  of  the  company,  for  the  purpose  of  winding  up  its  af- 
fairs. On  the  application  of  the  plaintiff  in  that  suit,  an  order 
was  entered  October  16th,  1871,  appointing  the  appellant  Fred- 
erick A.  Conkling,  receiver  of  all  the  property,  funds  and  ef- 
fects of  the  company,  with  power  to  settle  any  controversy  that 
should  arise  between  him  and  any  debtors  or  creditors  of  the 
company  by  a  reference.  On  April  30th,  18Y2,  an  order  was 
duly  entered  appointing  James  McNamee,  Esq.,  referee,  to 
hear  and  determine  such  claims  against  the  company  as  might 
be  contested. 

One  Francis  C.  Moore  presented  a  claim,  which  was  objected 
to  by  the  receiver,  upon  which  testimony  was  taken  by  the 
respective  parties  before  the  referee,  and  thereupon  the  referee 
reported  in  favor  of  the  claimant. 

The  facts  in  relation  to  the  claim,  and  the  objections  there- 
to, were  as  they  were  found  by  the  referee,  as  follows :  The 
Insurance  Company  issued  a  policy  whereby  it  insured 
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"  Mrs.  Eliza  Redman  as  owner,  and  the  Citizens'  Savings  Bank 
as  mortgagee,  as  interest  may  appear,  loss,  if  any,  first  payable 
to  Citizens'  Savings  Bank  as  such  mortgagee,"  against  loss  or 
damage  by  fire,  to  the  amount  of  $4,500,  on  a  house  in  New 
York  city.  This  policy  contained  a  clause  providing  that  the 
insurance  might  be  terminated  at  any  time  at  the  request  of  the 
assured,  and  that  the  insurance  might  also  be  terminated  at  any 
time  at  the  option  of  the  company,  on  giving  notice  to  that  ef- 
fect and  refunding  a  ratable  proportion  of  the  premium  for 
the  unexpired  term  of  the  policy. 

On  the  8th  and  9th  days  of  October,  1871,  the  ^Etna  Insur- 
ance Company  was  rendered  insolvent,  by  reason  of  losses  sus- 
tained in  the  great  fire  which  occurred  in  Chicago  at  those  dates, 
and  on  October  12th,  1871,  the  Citizens'  Savings  Bank  insured 
its  interest  as  mortgagees  of  said  property,  to  the  amount  of 
$4,500,  in  the  Continental  Insurance  Company  of  New  York 
city.  On  October  13th,  1871,  Seymour  A.  Bunce,  the  secretary 
of  that  bank,  gave  to  the  said  ^Etna  Insurance  Company  per- 
mission and  authority  to  cancel  the  said  policy,  and  agreed  that 
it  should  be  canceled  upon  discovery  by  said  company  that  it 
was  rendered  actually  insolvent  by  reason  of  said  fire  at  Chi- 
cago. On  October  16th,  1871,  the  said  company  discovered 
that  it  was  actually  insolvent  for  the  said  reason,  and  that  on 
that  day  Frederick  A.  Conkling,  president  of  said  com  pan  v, 
was  appointed  receiver  thereof.  On  October  18th,  1871,  the 
said  receiver,  by  virtue  of  the  permission,  authority  and  agree- 
ment aforesaid,  indorsed  upon  the  books  of  said  company,  at 
the  record  of  said  policy,  that  the  same  was  canceled  on  that 
date.  No  return  of  a  portion  of  the  premium  paid  for  the  re- 
newal of  said  policy  was,  prior  to  the  fire  on  the  premises 
thereby  insured,  actually  tendered  or  requested,  and  the  policy 
of  insurance  was  not  put  in  the  possession  of  said  company  at 
the  time  the  said  Bunce  gave  said  permission  to  cancel  the 
same,  and  never  into  its  possession,  or  into  possession  of  the  re- 
ceiver. 

On  October  22d,  1871,  the  premises  named  in  said  policy 
were  damaged  by  fire  to  the  amount  of  $210.  The  referee 
also  found  that  the  Citizens'  Savings  Bank  held  a  mortgage, 
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given  by  Mrs.  Redman,  prior  to,  and  at  the  time  of  the  loss,  a 
lien  on  the  property  insured  by  the  policy  under  which  recov- 
ery was  claimed  ;  that  said  policy  was  held  by  said  bank  solely 
as  collateral  security  for  the  aforesaid  mortgage ;  that  all  the 
premiums  for  renewals  had  been  paid  by  Mrs.  Eliza  Redman  in 
person,  and  that  said  Eliza  Redman  never  gave  said  policy  to 
said  Bunce  with  the  understanding  that  he  should  have  super- 
vision and  control  of  it,  and  never  gave  any  person  authority  to 
cancel  said  policy  ;  that  the  said  receiver  refused  to  pay  to  said 
Eliza  Redman  the  loss  claimed  under  the  policy  in  question,  on 
the  ground  that  the  policy  had  been  canceled  before  the  loss  oc- 
curred ;  that  on  March  2d,  1872,  said  Eliza  Redman,  in  consid- 
eration of  $210  by  her  received,  by  an  instrument  in  wri- 
ting executed  by  her,  assigned,  transferred  and  set  over  to  F.  C. 
Moore,  all  her  right,  title  and  interest  in  said  policy,  and  all 
claims  upon  said  ^Etna  Insurance  Company,  or  its  receiver,  by 
reason  thereof,  and  of  said  loss  and  damage  by  fire ;  that  said 
Citizens'  Savings  Bank  by  an  instrument  in  writing  executed 
under  its  seal  on  the  9th  day  of  May,  1874,  declared  that  it 
makes  no  claim  under  said  policy,  and  that  the  security  of  its 
lien  was  fully  protected  by  repairs  to  said  property,  and  con- 
sented that  the  amount  due  from  said  company  under  said 
policy  be  paid  to  Eliza  Redman,  or  her  assigns. 

Upon  these  facts  the  referee  found  that  the  claimant  was  en- 
titled to  the  amount  of  the  loss,  with  interest  thereon,  accord- 
ing to  the  terms  of  the  policy. 

Upon  confirming  the  referee's  report,  the  following  opinion 
was  delivered  by 

CHARLES  P.  DALY,  Chief  Justice. — "  The  referee's  report 
should  be  confirmed.  The  insurance  was  by  Mrs.  Redman,  as 
interest  might  appear,  loss  payable  to  the  Citizens'  Savings 
Bank.  The  policy  was  held  by  the  bank  as  security  for  the 
mortgage  given  to  it  by  Mrs.  Redman,  and  the  fact  that  the 
bank  was  entitled,  in  the  event  of  the  destruction  of  the  prem- 
ises by  fire,  to  have  the  loss  paid  to  it,  gave  the  bank  no  au- 
thority to  cancel  the  policy.  The  premium  had  been  paid  by 
Mrs.  Redman  throughout,  and  she  had  an  interest  in  the  policy 
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contingent  upon  any  change  of  the  existing  relations  between 
her  and  the  bank,  such  as  the  payment  of  the  mortgage,  &c., 
for  which  the  policy  in  the  hands  of  the  bank  was  only  collat- 
eral security.  After  the  company  became  insolvent,  the  bank, 
for  its  security,  insured  its  interest  as  mortgagee  in  another 
company,  and  immediately  thereupon  the  secretary  of  the  bank 
agreed  that  the  policy  with  the  ./Etna  Insurance  Company  might 
be  canceled  if  it  should  be  ascertained  that  the  company  was  in- 
solvent. In  my  opinion  he  had  no  authority  to  make  any  such 
agreement,  and  the  bank  having  secured  itself  by  an  insurance 
which  it  thought  proper  to  effect  with  another  company,  and 
Mrs.  Redman,  after  the  fire,  having  repaired  the  building  and 
restored  it  to  the  condition  in  which  it  was  before  the  fire,  the 
bank  is  fully  secured  by  the  restoration  of  the  building,  together 
with  the  policy  in  the  other  company  which  it  held,  and  Mrs. 
Redman,  and  not  the  bank,  is  the  one  to  whom  the  loss  is  pay- 
able by  the  defendants ;  she  being  the  only  one  who  has  sus- 
tained loss  and  damage  by  the  fire.  The  bank  could  not  re- 
cover from  the  defendants,  because  the  building  has  been  re- 
stored by  the  mortgagee,  for  the  agreement  is  one  of  indemnity, 
and  the  bank  has  sustained  no  loss  or  damage  (Mathewson  v. 
The  Western  Assurance  Co.  10  Lower  Canada,  18,  G-.  C. 
Montreal,  8).  The  policy  could  be  canceled  as  against  Mrs. 
Redman  only  by  the  return  of  the  premium  and  the  return  of 
it  to  her,  for  it  was  she,  and  not  the  bank,  by  whom  the 
premium  was  paid  and  the  policy  continued  by  the  payment 
of  the  accruing  premiums.  It  could  be  canceled  with  con- 
sent of  the  bank  and  of  Mrs.  Redman,  and  by  the  repay- 
ment to  her  of  the  premium.  The  premium  was  not  re- 
turned, and  the  only  thing  relied  on,  upon  which  I  am  asked 
to  hold  that  the  policy  was  canceled,  is  the  consent  or  agree- 
ment of  the  secretary  of  the  bank.  "What  he  consented  to 
could  not  have  the  effect  of  canceling  the  policy.  It  is,  as 
respects  Mrs.  Redman  or  her  assignee,  in  full  force  and 
effect.  The  bank  can  claim  no  indemnity,  for  it  has  sus- 
tained no  loss,  and  Mrs.  Redman,  who  insured  as  interest 
might  appear,  is  alone  the  one  to  be  indemnified,  she  being  the 
one  who  has  sustained  the  loss  and  damage  arising  from  the 
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tire  (Franklin  Insurance  Co.  v.  Massey,  33  Penn.  St.  221 ; 
Peoria,  &c.  Insurance  Co.  v.  Botto,  47  111.  516  ;  Etna  Insur- 
ance Co.  v.  Maguire,  51  Id.  342 ;  Hathorn  v.  The  Germania 
Insurance  Co.  55  Barb.  28)." 

From  the  order  entered  in  accordance  with  this  opinion,  the 
receiver  appealed  to  the  court  at  general  terra,  where  the  ap- 
peal was  argued  by 

Julien  T.  Dames  ^  for  appellant. 
F.  C.  Moore,  respondent  in  person. 

LARREMORE,  J. — The  order  appealed  from  should  be  af- 
firmed, and  for  the  reasons  stated  in  the  decision  of  the  Chief 
Justice  (sitjwa). 

There  was  no  authority,  either  expressed  or  implied,  for  the 
cancellation  of  the  policy  as  to  Mrs,  Redman's  interest. 

The  contract  of  insurance  shows  that  the  rights  of  the  as- 
sured were  meant  to  be  separate  and  distinct.  This  is  evident 
from  the  fact  that,  as  to  the  mortgagee,  no  act  or  neglect  of  the 
mortgagee  would  invalidate  the  policy.  Unlike  the  case  of 
Grosvenor  v.  The  Atlantic  Fire  Ins.  Co.  (17  N.  Y.  391),  in 
which  the  mortgagee  was  regarded  as  an  appointee  to  receive 
the  money,  the  Citizens'  Savings  Bank  held  a  contract  of  in- 
demnity against  loss  to  the  extent  of  its  loan,  independent  of 
the  owner's  rights,  acts,  or  omissions.  If  the  loan  had  been 
paid  before  the  loss,  would  such  payment  of  itself  have  can- 
celed the  policy,  and  left  the  owner  remediless  as  to  his  indem- 
nity? 

I  cannot  thus  interpret  the  intention  of  the  parties  to  a 
contract  which  insures  both  owner  and  mortgagee  as  interest 
may  appear. 

If  the  loan  had  been  partially  paid,  and  a  total  loss  had  oc- 
curred, the  excess  of  insurance  over  the  balance  due  on  the 
loan  would  have  belonged  to  the  owner  of  the  premises.  Any 
other  construction  of  the  policy  would  make  it  an  agreement 
between  the  insurer  and  mortgagee,  and  for  the  sole  benefit  of 
the  latter. 
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If  this  view  be  correct,  it  follows  that  the  cancellation  of 
the  policy  was  a  release  of  the  interest  of  the  mortgagee  only, 
and  that  the  plaintiff  is  entitled  to  the  sum  awarded. 

JOSEPH  F.  DALY  and  YAN  HOESEN,  JJ.,  concurred. 
Order  affirmed. 


HENKY  M.  WHITEHEAD  against  HANNAH  KENNEDY,  Impleaded. 

(Decided  December  4th,  1876.) 

In  an  action  against  two  joint  obligors,  e.g.,  two  sureties  on  an  undertaking  on 
appeal,  where  one  of  them  resides  in  the  city  of  New  York,  and  is  served  with 
the  summons  and  complaint  here,  this  court  acquires  jurisdiction  of  the  action, 
and  the  other  joint  obligor  may  be  served  with  process  in  any  part  of  the 
State. 

APPEAL  by  the  defendant  Hannah  Kennedy,  who  was  im- 
pleaded  with  David  T.  Kennedy,  from  an  order  made  by  Judge 
YAN  BBFNT  directing  judgment  on  her  answer  as  frivolous. 

*The  action  was  brought  against  the  defendants  Hannah 
Kennedy  and  David  T.  Kennedy,  on  an  undertaking  executed 
by  them  jointly  to  secure  a  stay  of  execution  pending  an  appeal 
to  the  general  term,  in  an  action  in  the  Supreme  Court  by 
Henry  M.  Whitehead  against  Andrew  Kennedy  and  another, 
in  which  Whitehead  had  obtained  judgment  for  $13,849  54. 
In  this  undertaking,  which  was  set  out  in  the  complaint,  the 
defendant  Hannah  Kennedy  was  described  as  being  "  of  White 
Plains,  in  the  county  of  Westchester,  and  State  of  New  York," 
and  the  defendant  David  T.  Kennedy  was  described  as  being 
"  of  No.  153  East  36th  street,  of  the  city,  county,  and  State  of 
New  York." 

The  defendant  Hannah  Kennedy  answered  separately,  and 
set  up  as  a  defense : 
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"First.  That  tins  defendant,  at  the  time  of  the  commence- 
ment of  this  action,  did  not  reside  in  the  city  and  county  of 
New  York,  and  does  not  now  reside  in  said  city  or  county,  but 
that  she  does  now  reside,  and  has  for  many  years  past  continu- 
ously resided  in  the  village  of  "White  Plains,  in  the  county  of 
Westchester  and  State  of  New  York ;  and  she  further  says, 
upon  information  and  belief,  that  at  the  time  of  the  commence- 
ment of  this  action,  neither  the  plaintiff  or  the  other  defend- 
ant, David  T.  Kennedy,  resided  in  the  city  or  county  of  New 
York. 

"Second.  That  the  summons  and  a  copy  of  the  complaint  in 
this  action  was  served  upon  this  defendant  at  her  residence  in 
White  Plains  aforesaid,  and  not  in  the  city  or  county  of  New 
York ;  and  she  avers  and  alleges  that  this  court  has  no  jurisdic- 
tion of  the  person  of  this  defendant,  or  of  the  subject  of  the 
action." 

The  plaintiff,  upon  the  pleadings  and  an  affidavit  showing 
that  the  summons  and  complaint  in  the  action  had  been  served 
on  the  defendant  David  T.  Kennedy,  at  the  city  of  New  York, 
previous  to  the  service  of  the  process  upon  the  defendant  an- 
swering, moved  for  judgment. 

Samuel  J.  Glassey,  for  appellant. 

0 

Daniel  J.  Ilolden,  for  respondent. 

BY  THE  COURT.* — The  answer  of  the  defendant  Hannah 
Kennedy  sets  up  as  a  plea  to  the  jurisdiction  of  the  court, 
that  neither  at  the  commencement  of  the  action,  nor  at  the 
time  of  putting  in  the  answer,  did  she  reside  in  the  city  and 
county  of  New  York,  but  resided  in  the  county  of  West- 
Chester,  where  she  was  served  with  the  summons  and  com- 
plaint in  the  action.  The  summons  and  complaint  had  been 
previously  served  on  David  T.  Kennedy,  in  the  city  of  New 
York,  where  he  then  resided.  The  court  acquired  jurisdic- 

*  Present  CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY  and  VAX  HOESEX,  JJ. 
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tion  of  the  action  from  the  fact  that  David  T.  Kennedy,  one 
of  the  joint  obligors  sued,  resided  in  this  city ;  and  having  so- 
acquired  jurisdiction,  the  other  joint  obligor  might  be  served 
with  the  summons  in  any  other  county  of  the  State  (Porter  v. 
Lord,  13  How.  Pr.  254 ;  Bates  v.  Reynolds,  7  Bos.  685). 

These  were  cases  in  the  Superior  Court  of  the  city  of  New 
York ;  but  as  the  jurisdiction  conferred  on  that  court  and  the 
Court  of  Common  Pleas  is  identical,  the  authorities  apply  to- 
both  courts  (Code,  §  33). 

The  jurisdiction  so  acquired  seems  to  be  general  and  not 
local  in  its  nature,  and  appears  to  be  opposed  to  the  views  and 
the  decisions  in  Landers  v.  Staten  Island  Jt.  R.  Co.  (53  N.  Y. 
450),  and  Hoag  v.  Lamont  (60  N.  Y.  96)  ;  but  such  is  really 
not  the  case.  Those  decisions  directly  affect  jurisdiction  at- 
tempted to  be  conferred  by  the  legislature  of  the  State  subse- 
quent to  the  adoption  of  the  amendment  to  the  judiciary  article 
of  the  Constitution  of  this  State,  on  November  2,  1869  (Const, 
art.  6,  §12;  L.  1870,  ch.  470 ;  L.  1871,  ch.  282;  L.  1873, 
ch.  239). 

The  jurisdiction  exercised  by  this  court  was  derived  from 
the  Code  (§  33),  conferred  by  the  legislature  long  before  the 
adoption  of  the  amended  judiciary  article  of  the  Constitution, 
which  article  expressly  continued  this  court  "  with  the  powers 
and  jurisdiction  "  it  then  possessed.  In  so  far,  then,  as  the 
jurisdiction  of  this  court  is  extra-territorial  by  legislation  before 
the  constitutional  confirmation  above  quoted,  it  is  unaffected  by 
the  authorities  cited. 

The  plea  was  frivolous,  and  the  order  should  be  affirmed. 

Order  affirmed. 
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HUGO  WEIL  against  A.  LANGE  and  FRED.  WOGRAM. 

(Decided  December  4th,  1876.) 

Where  an  accommodation  note  was  dated  at  and  made  payable  in  New  Jersey, 
and  was  afterwards  indorsed  in  this  State  for  the  accommodation  of  the  maker 
and  for  the  purpose  of  procuring  it  to  be  discounted  in  this  State,  where  it  was 
afterwards  discounted  at  a  usurious  rate  of  interest :  Held,  that,  as  the  note,  as 
against  the  accommodation  maker  and  indorser,  had  no  validity  until  dis- 
counted, that  it  was  a  contract  to  be  governed  by  the  laws  of  this  State. 

APPEAL  by  defendant  from  a  judgment  of  the  Marine 
Court  of  the  city  of  New  York,  entered  on  an  order  of  the  gen- 
eral term  of  that  court,  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury  rendered  by  direction  of  the 
-court  at  trial  term. 

The  facts  are  fully  stated  in  the  opinion. 

Samuel  G.  Adams,  for  appellant  Lange. 
W.  B.  Putney,  for  appellant  Wogram. 
Randolph  Guggenheimer,  for  respondent. 

BY  THE  COURT.* — The  note  in  suit  was  made  at  Hoboken, 
New  Jersey,  by  Ferdinand  Henz,  a  resident  of  that  place.  It 
is  dated,  Hoboken,  N.  J.,  May  22,  1874,  and  is  payable  three 
months  after  date,  to  the  order  of  A.  Lange,  for  $390  66,  at  the 
First  National  Bank  of  Hoboken.  The  note  was  made  for  the 
accommodation  of  Lange,  the  payee,  and  delivered  to  him  by 
Henz,  the  maker,  in  New  Jersey.  Lange  brought  it  to  Weil, 
the  plaintiff,  in  the  city  of  New  York,  and  endeavored  to  bor- 
row money  upon  it.  Weil  refused  to  lend,  unless  the  indorse- 
ment of  the  defendant  Wogram  was  obtained.  Wogram,  at 
the  solicitation  of  Lange,  and  solely  for  his  accommodation,  in- 

*  Present,  CHARLES  P.  DALY,  Ch.  J.,  and  JOSEPH  F.  DALY  and  VAN  HOKSKN,  JJ. 
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dorsed  the  note  in  New  York  city,  where  Weil  discounted  it 
at  a  usurious  rate  of  interest.  When  sued  upon  the  note  Lange 
and  Wogram  interposed  separate  answers,  each  setting  up  the 
defense  of  usury. 

The  Marine  Court  held  that  as  the  note  was  payable  in  New 
Jersey,  the  laws  of  that  State  controlled  the  question  of  its  va- 
lidity, and  as  there  was  no  evidence  of  any  statute  of  New  Jer- 
sey avoiding  the  note  for  the  taking  of  a  greater  rate  of  interest 
than  seven  per  cent.,  that  the  rule  of  the  common  law  governed 
the  transaction.  The  learned  justice  who  delivered  the  opinion 
at  special  term,  relied  principally  upon  the  decision  in  Hull  v. 
Wheeler  (Y  Abb.  Pr.  411).  In  that  case,  the  note  in  suit  was 
drawn  in  New  York,  payable  in  the  State  of  Connecticut,  and 
after  being  indorsed  for  the  accommodation  of  the  maker,  was- 
sent  to  the  latter  State,  that  it  might  be  discounted  by  the 
plaintiff,  who  was  a  banker  in  Connecticut.  It  was  discounted 
in  Connecticut  by  the  plaintiff,  the  money  being  forwarded  to 
New  York  for  the  maker.  The  court,  in  its  opinion,  said  that 
the  accommodation  indorsers  must  be  considered  to  have  author- 
ized the  maker  to  deliver  the  note,  and  give  it  validity,  in  the 
State  of  Connecticut ;  that  it  had  no  validity  until  discounted,, 
and  having  been  made  to  raise  money  upon  in  Connecticut,  was 
not  a  New  York  contract,  or  subject  to  the  laws  of  New  York ; 
and  that  the  borrowers,  including  under  that  designation  both 
the  maker  and  the  accommodation  indorsers,  stipulated  to  pay 
interest  according  to  the  law  of  the  place  at  which  the  money 
was  to  be  paid  back  to  the  lender. 

The  law,  as  stated  in  that  case,  would  seem  to  be  an  author- 
ity for  holding  the  parties  to  the  note  in  this  suit  bound  by  the 
laws  of  New  York,  since  it  was  made  with  reference  to  a  dis- 
count in  this  State,  was  actually  indorsed  here  by  Wogram,  and 
was  delivered  here  to  the  plaintiff,  who  paid  the  money  in  this 
city.  In  Cook  v.  Litchjteld  (9  N.  Y.  279,  290),  it  was  held  that 
the  indorser's  contract  must  be  regarded  as  having  been  made  in 
the  State  where  the  note  was  delivered  at  the  discount,  and  where 
the  notes  first  became  effective.  In  Lee  v.  Selleck  (33  N.  Y.  • 
615),  it  was  held  that  the  undertaking  of  the  indorser  is  to  pay 
the  holder  where  the  latter  resides.  Thus,  an  indorsement  writ- 
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ten  in  Illinois,  for  the  accommodation  of  a  maker  in  Wisconsin, 
but  intended  to  be  delivered  in  New  York  for  the  purchase  of 
goods,  takes  effect  as  a  contract  on  delivery  in  New  York,  the 
laws  of  which  State,  and  not  the  laws  of  Illinois,  govern  the 
liability  of  the  indorser.  In  both  these  cases  the  contract  of  the 
indorser  is  regarded  as  wholly  distinct  from  and  independent  of, 
the  contract  of  the  maker  of  the  note.  The  maker  may  be 
bound  only  by  the  law  of  the  place  where  the  note  is  payable, 
but  there  being  no  stipulated  place  at  which  the  indorser  is  to 
pay  upon  the  default  of  the  maker,  his  contract  is  governed  by 
the  law  of  the  place  where  it  was  made ;  that  is,  the  place  at  which 
the  note  is  delivered,  and  his  contract  of  indorsement  first  takes 
effect.  Such  we  understand  to  be  the  meaning  of  the  cases 
cited,  and  to  be  the  law  of  this  State. 

In  the  case  at  bar,  Wogram,  as  the  accommodation  indorser, 
indorsed  the  note  in  this  State,  with  the  intention  that  it  should 
be  used  and  discounted  here ;  and  his  contract  of  indorsement 
had  no  inception  till  the  note  was  discounted  by  the  plaintiff. 
Lange,  though  not  an  accommodation  indorser,  stands  in  the 
same  position.  Wherever  his  indorsement  may  have  been  writ- 
ten, he  brought  the  note  to  New  York  and  procured  it  to  be 
discounted  for  his  own  benefit  here,  and  here  it  was  delivered. 
There  being  no  question  that  a  usurious  interest  was  agreed  to 
be  paid,  and  was  actually  paid,  we  think  that  neither  Lange  nor 
Wogram  is  liable  upon  the  note. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


552  COURT  OF  COMMON  PLEAS. 


Walker  v.  Donovan. 


DANIEL  WALKEK  against  CHRISTIAN  DONOVAN. 

(Decided  April  27th,  1877.) 
SPECIAL   TEEM. 

The  personal  representatives  of  a  deceased  judgment  creditor,  in  whose  lifetime 
an  execution  was  issued  upon  the  judgment  and  returned  unsatisfied,  upon 
showing  that  fact  and  giving  proof  that  letters  testamentary  or  of  administra- 
tion have  been  issued  to  them,  may  have  an  order  for  the  examination  of  the 
judgment  debtor  in  proceedings  supplementary  to  execution,  and  it  is  not  nec- 
essary that  the  personal  representatives  should  have  the  judgment  revived  and 
continued  in  their  name  before  they  proceed  to  enforce  it. 

The  former  practice  in  such  cases,  and  the  changes  in  it  made  by  §  283  of  the 
Code,  as  amended  in  1866,  reviewed  and  explained.  Per  CHARLES  P.  DALY, 
Chief  Justice. 

MOTION  to  dismiss  an  order  for  the  examination  of  a  judg- 
ment debtor  in  supplementary  proceedings,  on  the  ground  that 
since  the  return  of  the  execution  unsatisfied  the  judgment  cred- 
itor had  died,  and  that  his  executrix,  Mary  Walker,  at  whose 
instance  the  order  for  the  examination  of  the  defendant  had 
been  granted,  had  never  had  the  judgment  revived  and  con- 
tinued in  her  name. 

David  R.  Lyddy,  for  the  motion. 
Thomas  Brennan,  opposed. 

CHARLES  P.  DALY,  Chief  Justice. — The  enforcement  of  a 
judgment  referred  to  in  the  283d  section  of  the  Code,  is  the  en- 
forcement of  it  by  execution.  That  section  allows  it  to  be  en- 
forced by  the  party  in  whose  favor  it  was  rendered,  or  in  case 
of  his  death,  by  his  personal  representatives,  at  any  time  within 
five  years  after  the  entry  of  it ;  and  by  section  284  it  may  be 
enforced  after  five  years,  with  the  leave  of  the  court,  in  the 
cases  and  in  the  manner  therein  provided.  But  if  an  execution 
upon  it  has  been  returned  unsatisfied,  the  judgment  creditor  is, 
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"  at  any  time  after  such  return  "  (sec.  292),  entitled  to  an  order 
for  the  examination  of  the  defendant,  and  the  limitation  of  five 
years  has  no  application  to  this  equitable  remedy,  nor  is  there 
any  limitation  to  it,  except  that  which  the  statute  has  imposed 
in  respect  to  equitable  remedies  generally  (Owens  v.  .Dupignac, 
9  Abb.  Pr.  184;  Miller  v.  Rossman,  15  How.  Pr.  10). 

Under  the  Revised  Statutes,  a  creditor's  bill  might  be  filed 
within  ten  years,  and  all  that  was  necessary  to  aver  was  the 
judgment,  and  that  the  plaintiff  had  exhausted  his  legal  remedy 
by  the  issuing  and  return  of  an  execution  unsatisfied  (2  R.  S. 
173,  sec.  38  ;  McElwain  v.  Willis,  9  Wend.  560). 

If  an  execution  had  been  returned  unsatisfied,  the  bill  might 
be  filed,  although  an  execution  had  been  subsequently  issued, 
which  had  not  been  returned  and  though  a  levy  had  been 
made  under  that  execution ;  unless  it  appeared  that  the  property 
levied  upon  was  amply  sufficient  to  pay  the  judgment  (Cuyler 
v.  Moreland,  6  Paige,  273 ;  Bates  v.  Lyons,  7  Id.  85 ;  Thomas 
v.  McEwen,  11  Id.  131).  Yice-Chancellor  Whittlesey,  in  Storms 
v.  Ruggles  (Clarke  Ch.  Rep.  148),  undertook  to  limit  the  right 
to  this  equitable  remedy  by  holding  that  after  a  judgment  had 
stood  for  a  period  of  three  years  or  more,  the  plaintiff  should 
try  again  with  an  execution  to  collect  it,  before  asking  the  aid  of 
a  court  of  equity ;  but  this  doctrine  was  repudiated  by  Chancel- 
lor Walworth  in  Corning  v.  Stebbins  (1  Barb.  Ch.  589),  who 
held  that  there  was  no  limitation  of  the  time  within  which  to 
file  a  creditor's  bill  short  of  the  ten  years  which  the  statute  had 
fixed  as  the  time  within  which  suits  of  equitable  cognizance 
must  be  brought. 

The  question  presented  in  the  present  case  is  whether  the 
personal  representatives  of  a  deceased  judgment  creditor,  in 
whose  lifetime  an  execution  was  issued  upon  the  judgment  and 
returned  unsatisfied,  may,  upon  showing  that  fact,  and  giving 
proof  that  letters  testamentary  or  of  administration  had  been 
issued  to  them,  have  an  order  for  the  examination  of  the  de- 
fendant in  proceedings  supplementary. 

It  is  insisted  that  before  the  personal  representatives,  in 
such  a  case,  can  proceed  to  enforce  the  judgment,  it  must  be 
revived  and  continued  in  their  name. 


554  COUET   OF  COMMON  PLEAS. 


Walker  v.  Donovan. 


As  the  law  stood  before  the  amendment  in  1866,  of  section 
283  of  the  Code,  if  the  plaintiff  died  after  judgment  and  before 
the  issuing  of  an  execution,  the  personal  representatives  could 
not  issue  execution ;  but  to  enable  them  to  do  so,  they  had  to 
bring  a  writ  of  scire  facias,  and  after  the  Code — the  Code  hav- 
ing abolished  that  writ — an  action  in  continuation  of  the  judg- 
ment, that  they  might  be  made  parties  to  it,  and  have  the  right 
to  enforce  it  by  execution ;  the  rule  being,  in  the  language  of 
Lord  Holt,  iu  Penoyer  v.  Brace  (1  Ld.  Raym.  244 ;  1  Salk. 
320),  "  that  when  any  new  person  is  either  to  be  better  or  worse 
by  execution,  there  must  be  a  scire  facias  to  make  him  a  party 
to  the  judgment,  because  he  is  a  stranger,  as  in  the  case  of  an 
executor  or  administrator"  (Earl  v.  Brown,  1  Wils.  302;  2  Co. 
Inst.  471 ;  Bacon's  Abr.  112,  5th  Lond.  ed. ;  Cameron  v.  Young, 
6  How.  Pr.  372  ;  Alden  V.  Clark,  11  Id.  209 ;  Thurston  v.  Xing, 
1  Abb.  Pr.  126 ;  Wright  v.  Nutt,  1  T.  R  388 ;  Bellinger  v. 
Ford,  21  Barb.  311).  Though  if  an  execution,  either  against 
the  goods  or  the  body,  had  been  issued  during  the  plaintiff's 
lifetime,  it  could  be  executed  after  his  death,  and  no  scire  facias 
was  necessary  (Clerk  v.  Withers,  6  Mod.  290;  2  Ld.  Raym. 
1072 ;  1  Salk.  322 ;  Ellis  V.Griffith,  16  Mees.  &  W.  106 ;  1  Wins, 
on  Executors,  760  to  769). 

But  the  amendment  of  section  283,  in  1866,  made  a  material 
change  in  the  law  in  this  respect,  by  providing  that  in  case  of 
the  death  of  the  person  in  whose  favor  the  judgment  was  given, 
his  personal  representatives,  duly  appointed,  might  at  any  time 
within  five  years  after  the  entry  of  the  judgment,  enforce  it  by 
execution.  This  was  giving  the  personal  representative  the 
same  right  to  sue  out  execution  which  the  judgment  creditor 
would  have  had  in  his  lifetime ;  and  after  the  passage  of  this 
amendment  it  is  no  longer  necessary  to  bring  an  action  on  the 
judgment  in  the  nature  of  a  scire  facias,  to  have  the  executor 
or  administrator  made  a  party  to  the  judgment. 

If  the  executor  or  administrator  may  sue  out  an  execution, 
as  the  judgment  creditor  might  have  done  in  his  lifetime,  there 
is  certainly  no  reason  why  the  executor  or  administrator  should 
institute  an  action  in  the  nature  of  a  scire  facias  to  enable  him 
to  bring  a  creditor's  bill,  or  to  institute  summary  proceedings  to 
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reach  the  equitable  assets  of  the  debtor.  It  was  not  because 
the  judgment  had  abated  that  the  executor  or  administrator  had 
to  sue  out  a  writ  of  scire  facias  before  he  could  enforce  it  by 
execution,  but  because  he  was  a  stranger  to  the  judgment,  and 
there  had  to  be  a  preliminary  inquiry  as  to  his  right  before  he 
could  enforce  it.  An  alteration  of  the  parties,  as  was  said  in 
Penoyer  v.  Brace  (supra),  "altereth  the  process,"  and  the  ex- 
ecutor or  administrator  had  to  have  himself  made  a  party  to  the 
judgment  before  he  could  have  execution,  and  that  could  only 
be  done  by  suing  out  a  writ  of  scire  facias.  The  writ  of  scire 
facias,  in  judgments  in  personal  actions,  came  into  use  because, 
if  no  execution  was  issued  upon  such  a  judgment  within  a  year> 
the  presumption  was  that  the  judgment  had  been  satisfied,  or 
from  some  supervening  cause  ought  not  to' be  allowed  to  have 
its  effect,  and  therefore,  after  a  year,  there  was  no  way  to  give 
effect  to  it,  except  by  bringing  another  action  upon  it,  and  the 
scire  facias  was  adopted  as  a  less  expensive  and  dilatory  course 
for  the  plaintiff,  and  as  affording  full  protection  to  the  judg- 
ment debtor,  if  there  were  any  reason  why  the  judgment  should 
not  be  enforced  by  execution  (Iliscocks  v.  Kemp,  2  Ad.  &  E. 
679  ;  s.  c.  5  N.  &  M.  113  ;  Foster  on  Scire  Facias,  6,  7). 

Where  a  creditor's  bill  was  brought,  and  it  appeared  that 
the  judgment  creditor  could  not  stir  at  law  without  a  scire 
facias,  the  court  would  allow  him  to  sue  out  his  writ  of  scire 
facias,  meanwhile  retaining  the  bill  (Coysgarne  v.  Fly,  2  "Wm. 
Bl.  995  ;  Rowe  v.  Bant,  \  Dick.  150 ;  Burroughs  v.  Elton,  11 
Ves.  35). 

But  the  whole  of  this  proceeding  has  been  swept  away  by 
the  Code,  which  allows  the  judgment  creditor,  or,  after  his 
death,  his  personal  representatives,  at  any  time  within  five 
years — and  after  five  years,  with  the  leave  of  the  court — to  en- 
force the  judgment  by  execution.  The  execution  issues  in  the 
name  of  the  personal  representative,  and  if  there  be  any  reason 
why  the  judgment  should  not  be  enforced  by  execution,  the 
judgment  debtor  must,  as  he  would  have  to  do  where  the  judg- 
ment creditor  issued  one,  moved  the  court  to  stay  it  or  set  it 
aside.  Even  before  the  Code,  a  stranger  to  the  record,  an  as- 
signee of  the  judgment,  might  file  a  creditor's  bill  without 
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having  himself  made  a  party  to  the  judgment  and  suing  out 
execution.  In  Wakeman  v.  Russell  (1  Edw.  Ch.  509)  and  Fitch 
v.  Baldwin  (1  Clarke,  106),  it  was  held  that  an  assignee  could 
not  file  a  creditor's  bill  until  he  had  himself  taken  out  execu- 
tion ;  but  in  Gleason  v.  Gage  (7  Paige,  121)  and  in  Strange  v. 
Longley  (3  Barb.  Ch.  650),  the  chancellor  overruled  both  these  de- 
cisions, and  held  that  it  was  sufficient  that  an  execution  had  been 
issued  and  returned  unsatisfied,  and  that  an  assignee  afterwards 
was  entitled  to  file  a  creditor's  bill  without  the  issuing  of  an 
execution  on  his  part. 

But  even  if  there  should  be  doubt  as  to  the  effect  of  the 
amendment  of  the  283d  section,  giving  the  personal  representa- 
tives of  the  judgment  creditor  the  same  right  to  issue  execution 
which  he  had  in  his  lifetime,  the  judgment  debtor  has  preserved 
to  him,  upon  the  filing  of  a  creditor's  bill  or  in  supplementary 
proceedings,  all  that  he  had  upon  a  writ  of  scire  facias  •  for 
everything  that  could  arise  upon  a  scire  facias,  whether  it  re- 
lates to  the  representative  character  of  the  executor  or  adminis- 
trator, or  the  rights  of  the  judgment  debtor,  is  attainable  in  the 
equitable  procedure,  whether  it  is  in  the  form  of  a  creditor's 
bill,  which,  it  has  been  held  has  not  been  abolished,  or  in 
the  supplementary  proceeding,  which  is  a  summary  substitute 
for  it. 

All  that  was  necessary  to  state  in  the  scire  facias,  in  addi- 
tion to  the  judgment,  was  the  death  of  the  plaintiff,  and  that 
the  person  suing  out  the  writ  was  his  executor  or  administrator 
duly  appointed  ;  and  it  was  then  for  the  defendant  to  show 
why  execution  should  not  issue  to  enforce  the  payment  of  the 
judgment  (2  Tidd's  Pr.  1119,  9th  Lond.  ed. ;  Murphy  v.  Coch- 
'rane,  1  Hill,  342). 

When  an  executor  or  an  administrator  brings  a  creditor's 
bill  upon  such  a  judgment,  or  obtains  an  order  for  the  exami- 
nation of  a  judgment  debtor  in  supplementary  proceeding,  both 
the  court  and  the  judgment  debtor  are  informed  by  the  com- 
plaint in  the  one  case,  and  by  the  affidavit  in  the  other,  of  all 
that  was  necessary  to  set  be  forth  upon  a  scire  facias,  to  entitle 
an  executor  to  issue  execution,  as  well  as  all  that  it  is  requisite  to 
state  in  a  creditor's  bill  to  reach  equitable  assets ;  the  fact  of  the 
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judgment,  the  issuing  and  return  of  an  execution  unsatisfied, 
the  death  of  the  plaintiff  in  the  judgment,  and  the  granting  of 
letters  testamentary  or  of  administration  to  the  personal  repre- 
sentative who  brings  the  creditor's  bill  or  institutes  the  supple- 
mentary proceeding ;  and  any  defense  or  answer  which  the  judg- 
ment debtor  has  to  the  enforcement  of  the  judgment,  except 
matters  which  ought  to  have  been  pleaded  to  the  original  action, 
or  which  existed  prior  to  the  judgment  (McFarland  v.  Irwin, 
8  Johns.  77),  is  available  to  him,  whether  he  is  summoned  to 
answer  a  creditor's  bill  or  to  be  examined  upon  proceedings 
supplementary. 

The  affidavit  upon  which  the  order  for  the  examination  of 
the  defendant  was  granted  sets  forth  the  judgment ;  that  Mary 
Walker,  who  applies  for  the  order,  is  the  sole  executrix  of  the 
judgment  creditor ;  that  an  execution  was  issued  on  the  14th 
day  of  October,  1867,  and  returned  unsatisfied ;  that  the  judg- 
ment creditor  died  on  the  9th  day  of  August,  1870,  and  that 
letters  testamentary  were  duly  issued  to  her  as  his  sole  executrix 
named  in  his  will ;  that  she  duly  qualified  and  has  ever  since 
acted  as  his  executrix. 

The  scire  facias  was  always  regarded  simply  as  a  continua- 
tion of  the  original  action  and  judgment,  and  the  supplement- 
ary proceedings  are  in  this  respect  the  same.  The  legal  remedy 
having  been  exhausted,  they  give  to  the  creditor  in  the  court 
where  the  judgment  was  rendered,  or  in  the  county  to  which 
the  execution  was  issued,  substantially  all  the  aid  for  the  dis- 
covery and  application  of  the  equitable  assets  of  the  debtor  that 
was  attainable  before  only  by  a  creditor's  bill ;  and  any  defense 
which  the  debtor  might  have  made  to  such  a  bill,  or  to  the  en- 
forcement of  the  judgment,  is  available  to  him  in  this  proceed- 
ing. He  is  served  with  an  order  and  a  copy  of  the  affidavit 
upon  which  it  was  made,  containing  the  facts  which  entitle  the 
party  instituting  the  proceeding  to  require  him  to  make  discov- 
ery concerning  his  property.  When  he  is  brought  before  the 
judge  he  may  set  up  any  defense  that  he  has  to  the  proceeding ; 
or,  if  required  in  the  first  instance  to  appear  before  a  referee,  he 
may,  upon  an  affidavit  disclosing  the  grounds,  obtain  an  order 
for  the  party  who  instituted  the  proceedings  to  show  cause  why 
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they  should  not  be  dismissed.  In  fact,  all  that  is  or  could  be 
available  to  a  judgment  debtor  in  an  action  in  the  nature  of  a 
scire  facias  is  available  to  him  in  this  proceeding,  and  there  is 
no  reason  why  in  such  case  the  executor  should  be  required  to 
institute  an  action  in  the  nature  of  a  scire  facias  before  he  can 
obtain  an  order  requiring  the  judgment  debtor  to  make  discov- 
ery concerning  his  property. 

The  motion  to  dismiss  this  proceeding  will,  therefore,  be  de- 
nied, and  the  defendant  will  be  required  to  appear  before  the 
referee  and  be  examined  up©n  a  day  to  be  inserted  in  the  order 
denying  the  motion. 

Ordered  accordingly. 


CHRISTIAN  WYNEN  against  JOHN  SCRAPPEST. 

(Decided  January  7th,  1878.) 

Where  the  indorser  of  a  promissory  note  resides  in  a  different  place  from  that  in 
which  presentment  or  demand  of  the  note  is  to  be  made,  personal  service  of  the 
notice  of  dishonor  of  the  note  is  not  required  to  be  made,  but  the  notice  may  be 
served  by  mail,  although  the  indorser  of  the  note,  who  is  to  be  served  with  no- 
tice, and  the  holder  of  the  note,  who  serves  the  notice,  reside  in  the  same  place. 

A  letter  carrier  employed  by  the  post  office  department  for  the  free  delivery  of 
mail  matter,  under  the  provisions  of  §  3865  of  the  Revised  Statutes  of  the 
United  States,  providing  for  the  free  delivery  of  mail  matter  in  cities  contain- 
ing a  population  of  50,000,  is  a  "  carrier  of  the  mail "  within  §  3980  of  the  Re- 
vised Statutes  of  the  United  States,  providing  that  "every  route  agent,  postal 
clerk,  or  other  carrier  of  the  mail,  shall  receive  any  mail  matter  presented  to 
him,  if  properly  prepaid  by  stamps,  and  deliver  the  same  for  mailing  at  the 
next  office  at  which  he  arrives,"  and  a  delivery  of  a  letter  containing  notice  of 
protest  of  a  note  to  such  a  carrier  is  a  deposit  of  the  letter  in  the  post  office. 

The  word  "mail "means  the  carriage  of  letters  by  public  authority,  whether  ap- 
plied to  the  bag  in  which  they  are  put,  or  the  vehicle  or  other  means  employed 
for  their  carriage  and  delivery. 

Where  the  holder  of  a  note  indorses  it  to  a  bank  for  collection  at  a  distant  place, 
that  bank,  and  the  banks  to  which  it  is  successively  indorsed  in  the  course  of 
its  transmission  to  the  place  where  it  is  payable,  are,  as  respects  the  giving  and 
receiving  of  notices  of  protest,  regarded  as  the  real  holders  of  the  note  ;  so  that 
where  the  note  is  dishonored,  the  proper  course  for  the  bank  that  presents  it  is 
to  send  the  notice  of  protest  to  the  next  immediate  indorser,  from  whom  they 
received  the  note,  and  for  each  indorser  to  do  the  same,  although  it  may  be  a 
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more  circuitous  route  and  involve  more  delay  than  to  send  notices  directly 
from  the  place  of  presentation  to  each  indorser. 

APPEAL  by  defendant  from  a  judgment  of  this  court,  entered 
on  the  verdict  of  a  jury  for  $11,285  87,  rendered  after  a  trial 
before  Judge  JOSEPH  F.  DALY. 

This  action  was  brought  by  the  plaintiff  as  owner  of  a  prom- 
issory note  for  $10,000,  against  John  Schappert,  one  of  the  in- 
dorsers.  The  only  questions  at  issue  were  as  to  the  regularity 
of  notice  of  protest. 

The  note  was  payable  at  Kutztown,  a  town  in  Pennsyl- 
vania. Several  days  before  it  became  due,  YVynen  deposited 
it  in  his  bank,  the  German  Exchange  Bank  of  New  York,  for 
collection.  They  had  no  agent  or  correspondent  in  Kutztown, 
and  therefore  forwarded  it  to  a  bank  in  Allentown,  Pa.  The 
latter  bank  sent  it  to  a  bank  in  Philadelphia,  which  sent  it  to  a 
bank  in  Reading,  which  sent  it  to  Kutztown. 

The  note  was  duly  presented,  was  not  paid,  and  was  pro- 
tested. Notices  of  protest  were  sent  back  in  the  same  order  in 
which  the  note  had  been  transmitted,  being  regularly  sent  from 
bank  to  bank  on  the  day  of  receipt,  or  on  the  succeeding  day. 
When  the  notices  arrived  in  New  York,  they  were  sent  to  Wy- 
nen by  the  German  Exchange  Bank.  When  Wynen  received 
the  notice,  he  started  out  at  once  to  find  Schappert.  '  He  called 
at  Schappert's  house,  and  discovered  that  he  had  moved,  but 
could  not  learn  to  what  place.  He  then  went  to  his  last  place 
of  business,  found  it  abandoned,  but  learned  that  he  called  there 
every  morning  for  his  letters.  He  then  went  to  the  German 
Exchange  Bank  (the  same  day  or  next  morning  after  receiving 
the  notice),  and  left  directions  to  send  the  notice  to  Schappert's 
last  place  of  business.  The  notice  was  immediately  placed  in 
an  envelope,  properly  directed,  postage  paid,  and  delivered  to  a 
letter  carrier.  Schappert  swore  that  the  notice  was  never  re- 
ceived. 

The  court  submitted  to  the  jury  the  question  whether  there 
had  been  due  diligence  in  the  transmission  of  the  note  for  col- 
lection. 

Martin  L.  Townsend,  for  appellant. 
Douglas  Campbell,  for  respondent. 
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CHARLES  P.  DALY,  Chief  Justice. — Where  the  indorser  re- 
sides in  a  different  place  from  that  in  which  presentment  or  de- 
mand of  the  note  is  to  be  made,  personal  service  of  the  notice  of 
the  dishonor  of  the  note  is  not  required,  but  notice  may  be 
served  by  mail  (Ransom  v.  Mack,  2  Hill,  590).  Such  was  the 
case  here.  The  notice  was  served  by  giving  it  to  a  United 
States  letter  carrier  in  this  city,  this  city  being  the  place  where 
the  indorser  resides.  This  was  a  service  by  mail.  It  is  provided 
by  the  laws  of  the  United  States  (U.  S.  Rev.  Stat.  p.  T59,  sec. 
3980),  that  every  route  agent,  postal  clerk,  or  other  carrier  of 
the  mail,  shall  receive  any  mail  matter  presented  to  him  and 
properly  prepaid  by  postage  stamps,  and  deliver  the  same  for 
mailing  at  the  next  post  office  at  which  he  arrives,  and  it  is  fur- 
ther provided  that  letter  carriers  shall  be  employed  for  the  free 
delivery  of  mail  matter  in  every  place  containing  a  population 
of  fifty  thousand  inhabitants  (sec.  3865).  It  is  claimed  that  a 
letter  carrier  under  this  section,  is  not  embraced  by  the  term 
used  in  the  other  section,  "  route  agent,  postal  clerk  or  other 
carrier  of  the  mail."  The  letter  carriers  are  to  be  employed  by 
the  express  terms  of  the  3865th  section,  for  the  free  delivery  of 
mail  matter,  and  if  a  letter  carrier  is  under  this  section  to  carry 
mail  matter,  he  is  clearly  embraced  by  the  words  in  the  preced- 
ing section,  "  or  other  carrier  of  the  mail."  The  word  mail, 
which,  with  some  changes  in  the  orthography  is  found  in  many 
languages,  means,  in  its  original  signification,  a  wallet,  sack, 
budget,  trunk  or  bag,  and  in  connection  with  the  post  office, 
means  the  carriage  of  letters,  whether  applied  to  the  bag 
into  which  they  are  put,  the  coach  or  vehicle  by  means  of 
which  they  are  transported,  or  any  other  means  employed 
for  their  carriage  and  delivery  by  public  authority.  It  came 
originally  into  use  as  referring  to  the  valise  which  postil- 
lions or  couriers  had  behind  them  and  in  which  they  car- 
ried letters,  at  an  early  period,  when  that  was  the  mode 
in  which  letters  were  carried  and  delivered ;  and  after  the  estab- 
lishment of  post  offices,  post  routes  and  post  coaches,  it  became, 
as  it  is  now,  a  general  word  to  express  the  carriage  and  delivery 
of  letters  by  public  authority.  The  carrier  in  this  case  carried 
a  bag  having  two  compartments,  in  one  of  which  letters  to  be 
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delivered  were  put,  and  in  the  other  letters  to  be  sent  by  mail — 
the  kind  of  bag  such  officials  were  accustomed  to  carry — and 
the  delivery  to  such  a  carrier  of  the  notice  of  protest,  inclosed 
in  an  envelope  properly  addressed  to  the  defendant,  with  the 
postage  prepaid,  was  a  service  of  the  notice  by  mail.  The  re- 
maining question  is  whether  there  was  due  diligence  in  mailing 
the  notice  of  protest  to  the  defendant.  The  note  was  made 
payable  at  the  Peabody  Bank,  Kutztown,  Pennsylvania.  The 
plaintiff  placed  it  in  the  German  Exchange  Bank  in  this  city 
for  collection,  and  they  forwarded  it  to  the  Second  National 
Bank  of  Allen  town,  Pa.,  which  latter  bank  forwarded  it  to  the 
National  Bank  of  the  Republic,  in  Philadelphia,  Pa.,  by  which 
bank  it  was  forwarded  to  the  Farmers'  National  Bank  of  Read- 
ing, Pa.,  and  the  latter  bank  forwarded  it  to  the  National  Bank 
of  Kutztown,  Pa.,  being  indorsed  first  by  the  cashier  of  the 
German  Exchange  Bank  and  by  the  cashiers  of  each  of  the 
banks  through  which  it  was  successively  transmitted  to  Kutz- 
town for  collection.  It  was  presented  by  the  National  Bank  of 
Kutztown  to  the  Peabody  Bank,  at  that  place,  where  it  was 
made  payable,  and  payment  demanded,  which  was  refused,  the 
answer  being  "  no  funds."  It  was  then  regularly  protested  by 
the  notary  of  the  bank,  and  notices  of  protest  were  sent  back  in 
the  same  order  in  which  the  note  had  been  transmitted,  being 
regularly  sent  from  bank  to  bank  on  the  day  of  its  receipt,  or 
by  the  next  mail,  until  it  reached  the  German  Exchange  Bank, 
the  clerk  of  which  inclosed  the  notices  of  protest  to  the  in- 
dorsee, to  the  plaintiff,  by  mail,  who  as  soon  as  he  received  the 
letter  containing  them,  went  to  the  indorser's  (the  defendant 
Schappert's)  house  to  deliver  the  notice  to  him,  and  discovered 
that  he  had  moved,  but  could  not  learn  where ;  and  the  plaintiff 
then  went  to  Schappert's  last  place  of  business.  Schappert  had 
closed  up  his  business  on  the  15th  of  July  preceding,  but  the 
plaintiff  learned  that  he  was  in  the  habit  of  stopping  there  to 
receive  his  letters  every  morning.  The  plaintiff  then  went  to 
the  German  Exchange  Bank,  upon  the  afternoon  of  the  day  he 
received  the  notice,  or  the  next  morning,  but  as  he  said  to  the 
best  of  his  knowledge,  he  believed  it  was  the  same  afternoon, 
And  left  directions  to  send  the  notice  to  the  defendant's  last 
VOL.  VI.— 36 
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place  of  business,  and  the  notice  was  then  immediately  placed 
in  an  envelope,  properly  directed,  the  postage  paid,  and  was 
delivered  in  time  for  the  next  mail,  to  the  United  States  letter 
carrier,  who  was  in  the  habit  of  coming  to  the  German  Ex- 
change Bank,  which  was  on  his  route,  to  deliver  and  receive 
letters.  The  carrier  had  no  recollection  in  respect  to  this  par- 
ticular letter,  but  testified  that  all  letters  so  received  by  him 
were  deposited  by  him  at  the  United  States  station,  where  he 
received  letters  to  carry,  and  where  he  deposited  those  that 
were  sent  by  mail.  The  note  was  presented  and  protested  on 
the  4th  of  September,  1876,  and  what  time  elapsed  before  the 
notices  of  protest  were  received  by  the  German  Exchange  Bank 
in  this  city  does  not  distinctly  appear,  but  it  was  some  time  be- 
tween four  and  seven  days  from  the  day  the  note  was  payable, 
and  certainly  within  a  week.  The  German  Exchange  Bank, 
when  they  received  the  note  for  collection,  having  no  corre- 
spondent at  Kutztown,  nor  any  person  there  to  whom  they 
could  send  it,  sent  it,  as  they  generally  did,  with  all  their  collec- 
tions in  Pennsylvania,  to  the  bank  at  Allentown.  As  the  dis- 
count clerk  expressed  it,  they  did  so  in  accordance  with  their 
"usual  custom  of  collection."  Why  the  Bank  of  Allentown 
sent  the  note  to  the  Bank  of  Philadelphia,  that  being  a  circu- 
itous route  to  Kutztown,  which  was  but  eighteen  miles  from 
Allentown,  and  which  involved  the  transmission  of  the  note 
through  two  additional  banks,  does  not  appear,  but  probably 
for  the  same  reason  as  the  German  Exchange  Bank,  because 
they  had  no  correspondent  then  at  Kutztown,  nor  any  person 
there  to  whom  they  could  send  it.  The  appellant  claims  that 
this  was  unnecessary  and  unreasonable,  as  it  delayed  the  serv- 
ice of  notices  of  protest  on  the  defendant,  in  consequence 
of  the  transmission  of  the  notices  consecutively  to  each  pre- 
ceding indorser,  involving  an  incidental  delay  in  the  case  of 
each  indorser  ;  but  the  presentation  for  payment  and  the  trans- 
mission of  the  proceeds  of  a  note  for  the  large  amount  of 
$10,000  was  a  very  important  business  matter,  and  the  Bank  of 
Allentown  would  naturally  send  it  to  their  own  correspondent, 
a  bank  in  which  they  could  confide ;  and  as  nothing  appears  in 
the  case  but  the  fact  that  they  sent  it  to  the  National  Bank  of 
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the  Republic,  at  Philadelphia,  I  do  not  see  that  we  must  infer, 
in  respect  to  a  note  of  that  large  amount,  that  that  was  not 
proper,  because  it  was  not  the  most  direct  route.  Security  and 
safety  in  the  collection  of  so  large  an  amount  of  money  may, 
for  all  we  know,  have  made  it,  as  a  matter  of  business  experi- 
ence and  judgment,  the  most  judicious  course  to  send  it  to  the 
bank  at  Philadelphia  for  collection  at  Kutztown.  We  cannot 
say  judicially  the  bank  at  Allentown  was  bound  to  send  it  di- 
rectly to  Kutztown,  because  it  was  only  eighteen  miles  distant, 
and  there  was  daily  communication  with  it  by  mail  and  by  rail- 
road, whether  the  bank  had  any  correspondent  there,  or  knew 
any  one  there  or  not.  Such  matters  are  generally  regulated  by 
business  connections,  and  if  a  note  in  its  transmission  from  one 
place  to  another  for  collection  is  sent  through  a  chain  of  bank- 
ing institutions,  it  is  probably  because  each  one  in  the  link  is 
acquainted  with  the  financial  character  of  the  other,  and  that 
the  chain  of  connection  is  one  of  reciprocal  credit  and  con- 
fidence. In  a  commercial  matter  like  this  it  is  better  for  judi- 
cial tribunals  to  infer  that  banking  institutions  know  what  is 
the  best  way  of  conducting  such  a  business,  unless  the  court  has 
facts  before  it  from  which  it  can  see  that  the  course  pursued 
was  clearly  an  improper  one.  The  note  having  been  trans- 
mitted through  these  several  banks,  the  return  of  the  notices  of 
protest  to  the  next  immediate  indorser,  and  so  on  through  each 
preceding  indorser,  was  right.  It  is  claimed  by  the  defendant 
that  each  of  the  banks  through  which  the  note  passed  for  col- 
lection were  the  agents  of  the  holder,  and  that  he  is  responsible 
for  a  delay  in  the  delivery  of  the  notices  of  protest  arising  from 
the  fact  of  the  unnecessary  interposition  of  so  many  agents. 
Where  a  note,  as  in  this  case,  is  indorsed  to  a  bank  for  collec- 
tion at  a  distant  place,  that  bank  and  the  banks  to  which  it  is 
successively  indorsed  in  the  course  of  its  transmission  to  the 
place  where  it  is  payable,  are,  as  respects  the  giving  and  receiv- 
ing of  notices  of  protest,  regarded  as  the  real  holders  of  the 
note ;  so  that,  when  the  note  is  dishonored,  the  proper  course 
for  the  bank  that  presents  it  is  to  send  the  notices  of  protest  to 
the  next  immediate  indorser  from  whom  they  received  the  note, 
and  for  each  indorser  to  do  the  same,  although  it  may  be  a  more 
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circuitous  route  and  involve  more  delay  than  to  send  notices 
directly  from  the  place  of  presentation  to  each  indorser  (Mead 
v.  Engs,  5  Cow.  303  ;  Ogden  v.  Dobbin,  2  Hall,  112  ;  Farmers' 
Bank  of  Bridgeport  v.  Vail,  21  IS".  Y.  485 ;  Howard  v.  Ives, 
1  Hill,  263  ;  Bank  of  the  United  States  v.  Davis,  2  Id.  457 ; 
Colt  v.  Nolle,  5  Mass.  167;  Clode  v.  Bayley,  12  Mees.  &  W. 
51 ;  Scott  v.  Lifford,  9  East,  347).  The  appellant  refers  us  to 
In  re  Leeds  Banking  Company  (Eng.  Law  Rep.  1  Eq.  C.  1), 
for  the  proposition  that  the  respective  banks  through  which  a 
note  was  transmitted  were  the  agents  of  the  plaintiff,  and  that 
he  is  responsible  for  the  delay  resulting  from  the  employment 
of  four  different  agents  to  collect  it.  All,  however,  that  was 
held  in  that  case  is  that  where  a  bill,  the  drawer  and  acceptor  of 
which  had  become  bankrupts  before  the  bill  became  due,  was 
indorsed  by  a  bank  in  Leeds  to  its  correspondent  in  Liverpool, 
with  the  words,  payable  in  need  at  a  bank  in  London  ;  that  the 
bank  in  London  was  by  such  an  indorsement  constituted  an 
agent  for  the  payment  only,  and  not  an  agent  for  notice  of  dis- 
honor generally ;  and  that  the  notice  of  protest  should  have 
been  sent  to  the  indorser  in  Liverpool,  and  not,  as  it  was,  to  the 
bank  in  London.  There  is  nothing,  therefore,  in  this  decision 
in  conflict  with  the  rule  as  I  have  stated  it ;  and  if  it  were  it 
would  be  controlled  by  the  authorities  cited,  by  which  the  law 
in  this  State  is  well  settled,  as  it  is  also  in  this  country  and  in 
England.  The  notices  of  protest,  therefore,  in  this  case  were 
sent  in  the  proper  way.  Each  of  the  banks  through  which  they 
passed  would,  in  a  case  like  this,  have  exercised  due  diligence 
by  sending  notice  the  day  following  the  one  on  which  they  re- 
ceived notice  (The  Farmers'  Bank  of  Bridgeport  v.  Vail,  21 
N.  Y.  488),  and  the  evidence  is  that  each  of  them  sent  the  no- 
tices within  this  time — in  fact,  by  the  next  mail.  Full  effect  is 
undoubtedly  to  be  given  to  the  rule  which  had  its  origin  in 
commercial  usage,  and  was  dictated  by  commercial  necessity, 
that  prompt  and  immediate  notice  should  be  given  to  an  in- 
dorser of  the  dishonor  of  a  bill ;  that  in  every  case  due  dili- 
gence should  be  shown.  But  in  applying  such  a  rule  at  the 
present  day,  and  determining,  upon  a  given  state  of  facts, 
whether  due  diligence  has  been  exercised,  it  is  to  be  considered 
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that  the  ordinary  mode  of  collecting  a  note,  where  it  is  payable 
in  a  different  place  from  the  holder's  residence,  is  to  deposit  it 
for  collection  in  a  bank  at  the  place  where  the  holder  lives,  that 
it  may  be  collected  for  him  in  a  distant  part  of  the  country 
where  the  note  is  payable ;  banking  institutions  having  particu- 
lar facilities  for  that  purpose,  it  being  their  custom  to  perform 
such  a  service  gratuitously  for  the  accommodation  of  their  de- 
positors or  customers,  and  there  being  a  greater  security  for  a 
safe  transmission  of  the  money  through  their  instrumentality 
to  the  holder,  than  would  be  the  case  if  he  undertook  to  collect 
the  note  or  bill  himself.  In  performing  such  a  service  they 
necessarily  do  so  through  the  instrumentality  of  other  banking 
institutions  with  whom  they  have  established  business  connec- 
tions, and  who  mutually  co-operate  and  act  for  each  other  in  for- 
warding the  paper  and  seeing  that  it  is  duly  presented  at  the 
time  it  is  payable ;  and  where  there  is,  as  in  this  case,  nothing 
to  question  the  good  faith  of  the  several  banking  institutions 
through  whose  hands  this  note  passed  in  its  transmission  to 
Kutztown,  that  payment  might  be  demanded,  we  are  not  to 
conclude,  because  the  note  was  not  transmitted  by  the  most  di- 
rect route,  by  mail  or  railroad,  but  by  a  circuitous  one,  that  it 
was  improper  to  do  so,  and  unreasonably  caused  delay. 

The  judgment,  therefore,  in  my  opinion,  should  be  affirmed. 

VAN  HOESEN  and  LARKEMORE,  JJ.,  concurred. 
Judgment  affirmed. 
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dition of  obtaining  a  postpone- 
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the  death  of  the  plaintiff  at  any 
time  before  verdict,  neither  the 
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should  abate.  Held,  that  the  stip- 
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ly be  made  by  the  defendant,  and 
would  be  enforced,  and  the  plain- 
tiff having  died  before  verdict,  the 
•court  ordered  the  action  to  be  con- 
tinued in  the  name  of  the  executor 
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McGuire  v.  The  flew  T«rk  Central 
and  Hudson  River  Railroad  Com- 
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1.  Where  goods  of  a  third  person  are 
levied  on  and  held  under  an  at- 
tachment by  one  marshal,  and  an 
execution  on   the  judgment   ob- 
tained in  that  action  is  levied  on 
the  same  goods  by  another  mar- 
shal, and  under  this  execution  the 
goods  are  taken  and  sold,  the  two 
marshals  may  be  sued   as    joint 
trespassers.     Devlin  v.  O'Neill,  305 

2.  An  assessment  of  a  tax  on   the 
"  southerly  half  of   pier  foot   of 
Stanton  street,"  in  the  city  of  New 
York,  shows  on  its  face  that  it  is 
a  tax  which  the  commissioners  had 
no  power  to  levy,  and  it  needs  no 
extrinsic  evidence  to  show  its  in- 
validity.    It  is  not  such  a  cloud 
on  title  that  an  action  in  equity 


will  lie  for  its  removal.  Smith  v. 
The  Mayor,  401 

when    equity   will   interfere   by 

injunction  to  prevent  enforcement 
of  statute  on  the  ground  that  it 
is  unconstitutional. 

See  INJUNCTION,  1,  2. 

AMENDMENT. 

1.  Where  a  suit  was  brought  against 
a  corporation  by  the  name  of  "  The 
West   Side   R-iilroad    Company," 
and  under  that  name  a  judgment 
recovered    against  it  in   the  Su- 
preme Court  and  execution  issued 
and    returned    unsatisfied:  Held, 
that  thereafter  the  court  had  power 
to  allow  the  summons,  complaint, 
judgment  roll  and  execution  to  be 
amended  by  inserting  therein,  in 
the  name  and  title  of  the  defend- 
ant, the   words   "  and  Yonkers  " 
after  the  words  "  The  West  Side," 
so  as  to  make  the  title  of  the  de- 
fendant   "The    West    Side    and 
Yonkers      Railroad      Company." 
Taskerv.  Wallace,  364 

2.  Held,    further,    that    where    the 
sheriff's  return  on  the  execution, 
and  indorsed  on  it,  was,  "No  per- 
sonal or  real  property.   M.  T.  Bren- 
nan,  Sheriff,"  that  no  amendment 
of  the  return  was  necessary  in  order 
to  show  an  execution  returned  un- 

•  satisfied  against  "  The  West  Side 
and  Yonkers  Elevated  Railroad 
Company."  ib. 

3.  Where  in  an  action  by  a  city  offi- 
cial for  salary,  under  a  plea  of  pay- 
ment, there  was  found  over-pay- 
ments during  terms  of  service  pre- 
vious to  this  one  on  which  the 
salary  sued  for  had  accrued,  and 
judgment  rendered  against  the  de- 
fendant, the  court  refused  on  ap- 
peal to  allow  the  pleadings  to  be 
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amended  to  conform  te  the  proof 
in  order  to  reverse  the  judgment, 
on  the  ground  that  such  amend- 
ments ought  to  be  allowed  only  in 
support  of  judgments,  and  not  for 
the  purpose  of  reversing  them. 
McGinniss  v.  The  Mayor,  416 

of  summons  in  District  Court. 

See  DISTRICT  COURT,  4. 
APPEAL. 

1.  Where,    on  appeal  from  a  judg- 
ment, the  appellant's  counsel  in 
his  points  takes  no  notice  of  the 
exceptions  taken  on  the  trial,  the 
court  may  refuse  to  consider  them. 
Mierson  v.  The  Mayor,  74 

2.  Upon   appeal   from   a  judgment 
entered  upon  the  report  of  a  ref- 
eree before  whom  an   accounting 
has   been   had,   the   interlocutory 
judgment  ordering  the  accounting 
and  appointing  the  referee  may  be 
reviewed   when    it    is   connected 
with  and  essential  to  the  render- 
ing of  a  proper  final  judgment. 
Harrington  v.  LiUn/,  259 

3.  Where  the  court  was  of  opinion 
that  the   claim   of    the    plaintiff 
(which  had  been  rejected)  was  of 
a  character  scarcely  escaping  what 
is   denominated   as   "lobby  serv- 
ices :  "  Held,  to  be  a  good  ground 
for  refusing  the  plaintiff  leave  to 
go  to  Court  of  Appeals.     Annan  v. 
Ritchie,  331 

4.  Where  the  determination  of  a  suit 
depends  upon  the  construction  of 
a  written  instrument,  leave  to  go 
to  the  Court  of  Appeals  on  appeal 
from    the    general   term  of    this 
court,  will  not  be  granted  where 
there    is   no   dissent    among  the 
judges  of  the  general   term,  and 
where  there  is  no  question  of  gen- 
eral interest  or  public  importance 
involved.  ib. 

5.  Leave  to  go  to  the  Court  of  Ap- 
peals will  not  be   granted,   even 
where  there  is  a  diversity  of  opin- 


ion and  practice  upon  certain 
points  raised  upon  the  appeal,  if 
the  decision  of  those  points  was 
not  necessary  to  its  determination 
(although  passed  upon  by  the 
court),  and  the  decision  was  placed 
upon  a  ground  that  had  been  passed 
upon  by  the  Court  of  Appeals  in  a 
reported  and  well  known  case. 
Josuez  v.  Murphy,  401 

from  judgment  taken  by  default. 

in  District  Court. 


See  DISTRICT  COURT,  3. 
•  to  this  court  from  Marine  Court. 
See  MARINE  COURT,  1,  3,  4. 
ARREST. 


1.  The  defendant  collected,  in  a  fidu- 
ciary capacity,  money  belonging 
to  the  plaintiff,  and  the  plaintiff 
brought  an  action    of    assumpsit 
upon  the  ordinary  money  counts, 
in  the  State  of  New  Jersey,  to  re- 
cover the  amount  so    collected, 
and  obtained  judgment.    He  then 
brought   an  action  in   this  State 
upon  the  judgment,  in  which  ac- 
tion he  had  the  defendant  arrested. 
Held,  that  the  arrest  must  be  dis- 
charged, as  there  was  nothing  it> 
the  record  of  the  judgment  recov- 
ered in  New  Jersey,  showing  that 
the  action  there  was  brought,  or 
that  the  judgment  was  recovered, 
for  money  collected  in  a  fiduciary 
capacity;    that  the  action,  being 
simply  upon  the  judgment,   was 
not  an  action  under  the  Code  for 
money  received  by  a  person  in  a 
fiduciary    capacity.        Fellows    v. 
Cooke,  204 

2.  Where  a  defendant  is  arrested  in 
an  action  of  replevin,  under  §  179, 
sub.  3,  of  the  Code  of  Procedure, 
the  proper  undertaking  to  be  re- 
quired from  him  by  the  sheriff  ia 
not  the  ordinary  one,  that  the  de- 
fendant shall  at  all  times  render 
himself  amenable  to  the  process 
of  the  court  during  the  pendency 
of  the  action,  and  to  such  as  may 
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be  issued  to  enforce  the  judgment 
therein,  but  he  should  require  an 
undertaking  in  the  form  pre- 
scribed by  §211  of  the  Code  on 
the  retaking  of  replevined  prop- 
erty by  a  defendant,  viz.,  to  the 
effect  that  the  sureties  are  bound 
in  double  the  value  of  the  prop-  i 
erty  claimed  as  stated  in  the  affi-  2, 
davit  of  the  plaintiff,  for  the  de- 
livery thereof  to  the  plaintiff,  if 
such  a  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such 
sum.  as  may  for  any  cause  be  re- 
covered against  the  defendant. 
Josuez  v.  Murphy,  324 


3.  But  where  the  order  of  arrest  in 
such  a  case  does  not  specifically 
require  the  sheriff  to  take  such  an 
undertaking,  and  does  not  by  the 
recitals  contained  in  it  show  the 
grounds  on  which  it  was  granted, 
the  sheriff  may  take  an  undertak- 
ing in  the  ordinary  form,  and  can- 
not be  held  liable  for  a  failure  to 
take  a  different  undertaking,     ib.  j 

4.  The  decision  of  the  general  term  j 
of  the  Supreme  Court  in  the  Third  | 
District,  in    Tracy  v.    Feeder  (35  j 
How.  Pr.  209 ;  s.  c.  sub  nom.  Tracy 
v.  Griffin,  50  Barb.  70),  to  the  con- 
trary, disapproved,  and  the  deci- 
sion of  the  Superior  Court  of  the 
city  of  New  York  in  Elston  v. 
Potter  (9  Bosw.  639),  followed,   ib. 

liability  of  bail  on  arrest  dis- 
charged by  death. 

See  PRINCIPAL  AND  SURETY. 


ATTORNEY  AND  CLIENT. 

1.  This  court  has  power,  on  motion, 
to  compel,  in  a  summary  manner, 
an  attorney  to  pay  over  to  a  client 
money  collected  by  him  in  a  suit 
in  the  court,  and  if  the  attorney 
claim  a  lien  upon  the  sum  for  pro- 
fessional services  rendered  to  the 
client,  he  is  not  entitled,  as  a  mat- 
ter of  right,  to  a  trial  by  jury  in 
respect  to  his  claim,  but  the  court 
has  power  to  order  a  reference  to 


determine  how  much  is  due  him 
for  such  services,  and  on  the  con- 
firmation of  the  referee's  report 
showing  a  balance  due  to  the  cli- 
ent, the  attorney  will  be  ordered 
to  pay  it  over.  Matter  <>f  Fincke, 

111 

The  defendant  applied  to  a  sav- 
ings bank  in  the  city  of  New  York 
for  a  loan  of  money  upon  the  se- 
curity of  a  mortgage  on  real 
estate,  and  was  promised  the  loan 
in  case  his  title  to  the  real  estate 
proved  satisfactory.  He  was  re- 
ferred to  the  plaintiffs  who  were 
the  bank's  regular  attorneys,  and 
called  upon  them,  and  left  with 
them  his  abstract  and  muniments 
of  title,  and  the  plaintiffs  there- 
upon examined  the  title  and  re- 
jected it:  Held,  that  the  relation 
of  attorney  and  client  did  not  ex- 
ist between  the  plaintiffs  and  de- 
fendant, and  that,  in  the  absence 
of  an  express  contract,  or  of  proof 
of  a  custom  thut  in  such  a  case, 
the  person  applying  for  a  loan 
should  pay  the  expenses  of  ex- 
amining his  title,  the  defendant 
was  not  liable  therefor  to  the 
plaintiffs.  Norwood  v.  Barcalow, 

117 

,  The  plaintiff  having  executed  an 
irrevocable  power  of  attorney  to 
her  attorney  of  record  in  a  suit  to 
compromise,  receive  and  give  re- 
ceipts for  whatever  sum  such  at- 
torney might  deem  just  for  such 
cause  of  action,  afterwards,  with- 
out the  knowledge  of  her  attor- 
ney, settled  the  action  with  the 
defendant,  and  received  in  part 
settlement  a  due  bill  for  $50.  The 
defendant  thereafter,  on  being  in- 
formed of  the  existence  of  this 
power  of  attorney,  paid  the  attor- 
ney $50  for  his  costs  in  order  to 
procure  his  consent  to  a  discon- 
tinuance of  the  action.  Held,  that 
this  was  not  payment  of  the  due 
bill,  and  was  no  defense  to  an  ac- 
tion on  it.  Murphy  v.  Kaile,  228 

,  Before  judgment  an  attorney  has 
no  lien  on  a  claim  in  suit  for  his 
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costs,  and  where  a  settlement  is 
made  between  the  parties  without 
his  knowledge,  the  court  will  not 
prevent  it  from  being  carried  out, 
unless  it  was  made  collusively 
with  the  design  of  defrauding  the 
attorney.  Christy  \.  Perkins,  237 


AUCTIONEER. 

1.  It  seeins  that  an  auctioneer  can 
maintain  an  action  for  his  fees 
without  showing  that  he  is  duly 
licensed.  Per  LAKREMORE,  J. 
Miller  v.  Burke,  171 

— —  right  of  action  for  fees  on  sale 
under  order  of  court  against 
purchaser  at  sale. 

See  JUDICIAL  SALE,  1. 


B 

BAIL. 

liability  <f  on  joint  undertaking 

does  not  survive  against  personal 
represen  ta  tines. 

See  PRINCIPAL  AND  SURETY. 
See  also  ARREST  and  SHERIFF. 

BAILMENT. 

1.  One  who  takes  from  his  debtor, 
as  collateral  security  for  the  debt, 
the  promissory  note  of  a  third  per- 
son for  an  amount  greater  than 
the  debt,  has  power  only  to  collect 
it  and  apply  the  proceeds  toward 
the  payment  of  the  debt  for  which 
it  is  pledged  as  security,  and  if, 
without  the  consent  of  his  debtor, 
he  renews  or  extends  it,  or  com- 
promises with  the  persons  liable  on 
it,  or  surrenders  it  up  to  them  and 
takes  new  security,  he  must  ac- 
count to  his  debtor  in  the  same 
way  as  if  he  had  collected  it  in 
full,  for  the  difference  between 
the  face  of  the  note  and  the  debt. 
Gage  v.  Punchard,  229 


BILLS  AND  NOTES. 

1.  The  plaintiff  having  an  overdue 
account  against  A.  for  goods  sold 
and  delivered  to  him,  A.  indorsed 
and  delivered  to  him  the  promis- 
sory note  of  the  defendant,  and 
the  plaintiff  gave  A.  credit  on  his 
account  for   the   amount   of    the 
note,  less  the  interest  to  the  time 
it-  fell  due,  and  also  gave  A.  a  re- 
ceipt for  the  note  u  on  account." 
The  plaintiff  surrendered  no  securi- 
ties, and  there  was  no  evidence  of 
any  special  agreement  to  release 
any  part  of  the  debt,  or  extend 
the  time  for  the  payment  of  it: 
Held,  that  the  plaintiff  was  not  a 
holder    of    the    note    for    value. 
Ayres  v.  Leypoldt,  91 

2.  The  plaintiff  having  an  open  ac- 
count against  one  A.,  took  from 
him,  in  payment  thereof,  a  note  of 
a  third  party,  on  which  the  de- 
fendant  was   an    accommodation 
indorser,  and  gave  A.  at  the  same 
time  $50  for  the  balance:   Held, 
that  the  plaintiff  was  a  holder  for 
value  of  the  note  only  to  the  ex- 
tent of  $50,  and  could  not  enforce 
it  for  a  greater  amount  against  the 
equities     existing     between    the 
original  parties  thereto.    McAdam 
v.  Cooke,  101 

3.  The  promise  of  the  indorser  of  a 
bill  of  exchange  to  pay  it  after  it 
is  overdue  is  not  a  waiver  of  pro- 
test and  notice,  unless  the  indorser 
at  the  time  of  making  the  promise 
had  notice  of  the  failure  to  pro- 
test, and  the  burden  of  proof  to 
show  such  notice  is  upon  the  party 
seeking  to  take  advantage  of  the 
promise  to  pay.    Richard  v.  Boi- 
ler, 460 

4.  Where  the  defendant    made  an 
order  in  writing  on  a  third  person, 
requiring  him  to  pay  the  plaintiff 
"  $1,000  out  of  the  percentage  re- 
tained  of    my  contract :  "    Held, 
that  this  was  not  a  draft  or  bill  of 
exchange,  and  that  no  action  on 
it  as  such   could   be   ma  ntained 
against  the  drawer  upon  the  fail- 
ure of  the  person  on  whom  it  was 
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drawn  to  accept  it.     Cole  v.  Dai- 
ton,  484 

5.  Where  the  indorser  of  a  promis- 
sory note    resides  in   a  different 
place  from  that  in  which  present- 
ment or  demand  of  the  note  is  to 
be  made,  personal  service  of  the 
notice  of  dishonor  of  the  note  is 
not  required,  to  be  made,  but  the 
notice  may  be  served    by   mail, 
although  the  indorser  of  the  note, 
who  is  to  be  served  with  notice, 
and  the  holder  of  the  note,  who 
serves   the  notice,   reside  in  the 
same  place.     Wynen  v.  Schappert, 

558 

6.  Where  the  holder  of  a  note  in- 
dorses it  to  a  bank  for  collection 
at  a  distant  place,  that  bank,  and 
the  banks  to  which  it  is  success- 
ively indorsed  in  the  course  of  its 
transmission  to  the  place  where  it 
is  payable,   are,   as  respects    the 
giving  and  receiving  of  noticos  of 
protest,  regarded  as  tb«  real  hold- 
ers of  the  note ;  so  that,  where  the 
note    is    dishonored,  the    proper 
course  for  the  bank  that  presents 
it  is  to  send  the  notice  of  protest 
to  the  next  immediate  indorser, 
from  whom  they  received  the  note, 
and  for  each  indorser  to  do  the 
same,  although  it  may  be  a  more 
circuitous  route  and  involve  more 
delay  than  to  send  notices  directly 
from  the  place  of  presentation  to 
each  indorser.  ib. 


BILL  OF  PARTICULARS. 

1.  Where  evidence  of  greater  dam- 
age, loss  or  value  than  the  amount 
specified  in  the  bill  of  particulars 
is  given  without  objection,  and 
the  amount  recovered  is  no  more 
than  the  party  is  justly  entitled 
to,  the  court  will  not  set  aside  the 
verdict  because  it  is  more  than 
the  amount  of  damage  specified  in 
the  bill  of  particulars.  The  vari- 
ance between  the  proof  and  the 
bill  of  particulars  is  not  material 
if  the  o'.hsr  party  is  not  misled  by 
it,  or  allows  evidence  of  greater 


damage  to  be  given  without  ob- 
jection. Chadboume  v.  The  Dela- 
ware, &c.  It.  R.  Co.,  215 

2.  The  courts  of  this  State  had  be- 
lore  the  Code,  and  still  have,  an 
inherent  power  to  order  bills  of 
particulars  in  actions  of  tort,  and 
may  in  a  proper  case  order  a  bill 
of  particulars  of  the  evidence  on 
which  is  founded  the  defense  of 
justification  in  a  libel  suit.      Orris 
v.  Jennings,  434 

3.  An  application  for  such  a  bill  of 
particulars  ought,  however,  to  be 
denied,  where   the  plaintiff  only 
alleges  that  he  does  not  know  by 
what  witnesses  and  by  what  evi- 
dence   the    defendants    will    en- 
deavor to  establish   the   defense, 
but   does   not   show  that    be    is 
ignorant  of  what  is  charged  against 
him,  nor  that  he  cannot  prepare 
for  trial  for  want  of  knowledge  as 
to  what  questions  of  fact  will  be 
litigated.  ib. 

4.  Where  the  answer  in  a  libel  suit 
simply   alleged   that  the    matter 
claimed  to  be  libelous  was  true : 
Held,  that  as  under  it  no  evidence 
to  justify  could  be  offered,   that 
this   was  ground  for  denying  a 
motion  for  a  bill  of  particulars  of 
the  evidence  to  be  introduced  in 
support  of  the  answer.  ib. 


BOARDING-HOUSE  KEEPER. 

when    liable  for   negligence    nf 

servants. 

See  NEGLIGENCE,  2,  3. 


0 


CASES  CRITICISED,  DISTIN- 
GUISHED. DISAPPROVED, 
OVERRULED  AND  FOL- 
LOWED. 

DurTcee  v.The  City  of  Janesville, 
26  Wis.  697;  distinguished. 

Neuendorff  v.  Duryea,        276 


572 


INDEX. 


Ehton  v.  Potter,  9  Bosw.  639; 
followed  in 

Josuez  v.  Murphy,  324 

Gibbons  v.  Dayton,  4  Hun,  451 ; 
criticised  and  distinguished. 

Geiger  v.  Brnun,  506 

Mutter  of  Livingston,  9  Paige, 
440,  as  to  compensation  of 
committee  of  lunatic ;  criti- 
cised and  qualified  in 

Matter  of  Colah,  51 

Matter  of  Roberts,  3  Johns.  Ch. 
43,  as  to  compensation  of  com- 
mittee of  lunatic;  criticised 
and  qualified  in 

Mutter  of  Colah,  51 

Tracy  v.  Veeder,  35  How.  Pr.  209, 
and  s.  c.  sub  nom.  Tracy  v. 
Griffin,  50  Barb.  70;  disap- 
proved in 

Josuez  v.  Murphy,  324 

CLOUD  ON  TITLE. 

when  action  will  lie  to  remove. 

See  ACTION,  2. 
CONDITION  PRECEDENT. 

See  CONTRACT,  3. 

CONFLICT  OF  LAWS. 

See  LAW  OF  PLACE  OF  CONTRACT,  1. 

CONSTITUTIONAL  LAW. 

1.  An  act  prohibiting  theatrical  and 
other  exhibitions   and   entertain- 
ments in  the  city  and  county  of 
New  York,  on  Sunday,  which  was 
entitled  "  An  act  to  preserve  the 
public  peace  and  order  on  the  first 
day  of  the  week,  commonly  called 
Sunday:"   Held,  not    to  embrace 
more  than  one  subject,  and  that 
that  was  sufficiently  expressed  in 
the  title,  as  required  by  the  Con- 
stitution.    Neutndorff  v.  Duryea, 

276 

2.  All  that  the  Constitution  requires 
in  such  an  act  is,  that  the  subject 
should  be  reasonably  indicated  in 
its    title.      It    is    not    necessary, 


therefore,  to  express  in  the  title 
what  is  prohibited  by  the  act  on 
that  day,  but  it  is  sufficient  if  what 
is  prohibited  comes  within  the 
general  purpose  as  expressed  in  the 
title,  nor  is  it  necessary  that  the 
title  should  disclose  that  the  stat- 
ute was  confined  in  its  operation 
to  the  city  of  New  York.  ib. 


CONSTRUCTION    OF   PARTICU- 
LAR WORDS  AND  PHRASES. 

1.  On  a  sale  made  pursuant  to  a  decree 
of  the  Supreme  Court,  under  the 
direction  of  a  referee,  a  piece  of 
land,  which,  on  the  map  accord- 
ing to  which  the  land  was  sold, 
was  divided  into  17  distinct  lots, 
and  numbered  from  227  to  244, 
was  put  up  and  sold  to  the  defend- 
ant for  a  gross  sum  under  the  di- 
rections of  the  referee,  that  those 
lots  so  numbered  on  the  map 
should  be  sold  together:  Held, 
that  this  constituted  the  sale  of 
but  one  parcel  of  land  within  the 
meaning  of  the  terms  of  sale  which 
provided  that  the  purchaser  should 
pay  "  the  auctioneer's  fee  of  twen- 
ty-five dollars  for  each  parcel  sold." 
Miller  v.  EurTce,  171 


CONTRACT. 

1.  It  was  agreed  that  the  plaintiff 
should  paint  the  defendant's  por- 
trait for  a  certain  sum,  that  it  was 
to  be  left  to  the  defendant's  friends 
to  decide  if  it  was  a  good  likeness, 
and  if  they  so  decided,  the  plaint- 
iff was  to  take  it,  otherwise  not : 
Held,  in  an  action  for  the  price, 
that  the  plaintiff  must  show  that 
the  defendant's  friends  had  de- 
cided that  the  portrait  was  a  good 
likeness,  and  that  it  was  error  on 
the  part  of  the  court  to  allow  the 
portrait  to  be  shown  to  the  jury, 
with  the  remark  that  they  might 
see  what  resemblance  there  was, 
if  any,  between  it  and  the  defend- 
ant ;  and  that  the  plaintiff  was 
entitled  to  recover,  unless  they 
found  that  the  picture  was  "  so  ut- 
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terly  a  failure  as  to  be  no  fair  re- 
semblance to  the  defendant."  Hoff- 
man v.  Gallahsr,  42 

2.  Held  also,  that  a  decision  by  the 
defendant's  friends  was  a  condition 
precedent,  and  that  such  a  condi- 
tion was  not  void  for  indefinite- 
ness.     That  the  defendant  should 
have    been    asked    to    name   the 
friends  who  were  to  decide,  and  if 
he  would  not,   that  the  portrait 
should  have  been  submitted  to  two 
or  more  of  his  friends,  and  if  they 
were  of  opinion  that  it  w  as  a  good 
likeness,   it    would    have  been  a 
reasonable   compliance  with    the 
condition.  ib. 

3.  The  plaintiff,  being  publisher  of 
a  newspaper  printed  in  the  Ger- 
man  language,    under   directions 
from*the  proper  officers  of  the  de- 
fendant (the  Corporation  of  New 
York  city),  but  without  any  con- 
tract as  to  the  price  to  be  paid 
therefor,    published   in  his  news- 
paper certain   advertisements,  the 
matter  for  which  was  sent  to  him 
by  the  defendant's  officers,  in  slips 
printed  in  the  English  language, 
and  in  type  of  a  larger  size  than 
that  ordinarily  used  in  the  plaint- 
iff's paper.     The  plaintiff,  in  en- 
deavoring to  imitate,  in  German  | 
text,  the  size  of  the  English  type  j 
in  which  the  slips  were  printed, 
caused  the  advertisements  to   oc- 
cupy a  larger  space  in  his  news- 
paper than  they  would  have  occu- 
pied if  printed   in   the  ordinary 
type  used  in  the  newspaper.  Held. 
th  it  the  plaintiff  was  entitled  to 
be  paid,  not  for  the  space  that  the 
advertisements  actually  occupied 
in  his  paper,  but  only  for  the  space 
that  they  would  have  occupied  if 
they  had  been  printed  in  the  ordi- 
nary type  of  the  paper.     Mierson 
v.  Mayor,  &c.  of  New  York,         74 

4.  Held,  also,  that  the  plaintiff  was 
entitled  to   be  paid  for  the  space 
that  would  have  been  BO  occupied 
at  the  rates  ordinarily  charged  by 
him  for  advertising  space  in  his 
paper.  ib. 


5.  The  defendants,  as  a  condition  of 
signing    a    compromise    by     the 
plaintiff  with  his  creditors  of  his 
debts  at  forty  cents  on  the  dollar, 
exacted  from  him  a  promise  to  se- 
cure their  whole  claim  to  them, 
and,  in  fulfillment  of  this  promise, 
the  plaintiff,  several  weeks  after- 
wards, gave  to  the  defendants  his 
promissory  note  on  time  for  the 
balance  of  their  claim,  which  note 
the  defendants,  before  maturity, 
indorsed  and  delivered  to  a  bona 

fide  holder  for  value,  to  whom  the 
plaintiff  was  obliged  to  pay  it: 
Held,  that  the  agreement  being  in 
fraud  of  the  plaintiff's  other  cred- 
itors, the  note  was  not  enforceable 
by  the  defendants,  and  that  the 
plaintiff  could  recover  from  them 
the  amount  he  had  been  compelled 
to  pay  on  it,  with  interest.  Oil- 
movr  v.  Thompson,  95 

6.  The  plaintiff  had  bid  off  at  auc- 
tion from  the  corporation  of  the 
city  of  New  York,  a  lease  for  four 
years  of  a  stand  in  the  Franklin 
Market,  but  the  lease  had  not  yet 
been   made   to   him,  nor  had  he 
complied  with  the  terms  of  sale, 
so  as  to  entitle  him  to  a  lease,  fur- 
ther than  to  deposit  a  certain  pro- 
portion of  the  price  bid.     The  de- 
fendant desired  to  obtain  the  lease, 
and  agreed  in  writing  to  pay  to 
the  plaintiff  $350  in  case  lie  bought 
the  lease,  and  plaintiff,  in  consid- 
eration thereof,  refrained  from  put- 
ting up  at  auction  his  right  to  the 
lease,  as  he  had  intended  to  do. 
The  defendant  never  bought  the 
lease,    but    afterwards     obtained 
from  the  corporation  a  lease  of  the 
same  premises  for  eight  months. 
Held,    that    the    contingency    on 
which    the  defendant  was  bound 
to  pay  the  $350  never  happened, 
and  that  the  plaintiff  had  no  cause 
of  action.     Duperat  v.  Behan,  119 

7.  Under  a  condition  in  a  bond  that 
A.  will  "  take  up  and  pay  within 
five  days  after  maturity  thereof, 
any  paper  discounted  for  his  ac- 
count," and  the  further  condition 
that  the  bond  is  "  to  be  binding 
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for  one  year  only  from  date,"  the 
obligor  is  liable  for  A.'s  failure  to 
tike  up  and  pay  any  paper  dis- 
counted for  him  within  the  year, 
although  it  does  not  mature  until 
after  the  year's  expiration.  Davis 
v,  Copeland,  221 

8.  Defendant  made  a  contract  with 
certain  third  parties,  by  which  he 
agreed   to  purchase  of  them  the 
bonds  of  a  certain  railroad  at  a 
fixed   price,  which  said  contract 
also  contained  a  proviso  that  all 
holders  of  said  bonds,  who  had  reg- 
istered them,  &c.,  should  have  the 
option  of  accepting  the  same  price 
and  terms  upon  which  the  sale  and 
purchase  or'  the  bonds  sold  to  the 
defendant   was   made.      Plaintiff 
being  the  holder  of  some  of  such 
registered  bonds,  notified  defend- 
ant of  his  election  to  sell  them  at 
the  contract  price,  and  tendered 
the  bonds.     Defendant  refused  to 
accept  or  pay  for  them.    In  an  ac- 
tion to  recover  damages  for  such 
refusal:    Held,   that  the  plaintiff 
had  no  rights  under  the  contract, 
and  could  not  avail  himself  of  its 
provisions   as  being   a   holder  of 
registered  bonds.    Johnson  v.  3fot- 
gan,  333 

9,  Where   the  defendant  made   an 
agreement     in     writing,     known 
among  stock  brokers  as  a  "  stock 
privilege"  and  of  the  special  na- 
ture  known   as   a  "straddle"   by 
which  the  defendant  for  value  re 
ceived,  agreed  to  buy  from  or  sell 
to  the  bearer  of  the  writing,  a  cer- 
tain number  of  shares  of  the  stock 
of  a  certain  company  at  a  certain 
price:    Held,  that  this  was  not  a 
gaming  contract,  as  it  did  not  ap- 
pear upon  its  face  that  the  maker 
was  merely  to  pay  the  difference, 
and  was  not  bound  to  receive  or 
deliver  the   stock,  and  that  if  it 
was  in  fact  intended  as  a  cover  for 
such    a    contract,    that    must   be 
specially  pleaded  and  proved  to 
show  that  it  was  void  under  the 
statute  against  betting  and  gain- 
ing.    Storey  v.  Salomon,  531 

See  MASTER  AND  SERVANT,  1 . 


CORONERS. 

1.  Under  the  provisions  of  the  stat- 
ute (L.  1868,  c.  565)  fixing  the 
compensation  of  coroners  in  the 
city  and  county  of  New  York,  by 
which  all  fees  and  expenses  not 
provided  for  in  said  act,  whether 
existing  "  by  city  or  county  usage, 
or  by  law  charged  by  said  coro- 
ners," are  abolished,  and  the  fur- 
ther act  of  1871  (L.  1871,  c.  462), 
by  which  such  coroners  are  au- 
thorized in  certain  cases  to  em- 
ploy a  physician  to  make  an 
autopsy  or  external  examination  of 
deceased  persons,  a  coroner  (in 
New  York  city)  is  not  authorized 
to  employ  a  scientific  expert  to 
make  an  chemical  analysis  of  the 
remains  of  deceased  persons  to  as- 
certain the  cause  of  their  death,  or 
to  make  such  an  analysis  erf  other 
substances  in  connection  there- 
with. Doremus  v.  The  Mayor,  &c. 
of  New  York,  121 


CORPORATIONS. 

1.  In  a  complaint  against  a  corpora- 
tion, it  is  not  necessary  to  allege 
that  it  is  a  corporation,  but  that 
fact  may   be   proved    on   a  trial. 
Roberts  v.  The  National  Ice  Com- 
pany, 426 

2.  Where  it  appeared  that  the  de- 
fendant, "  The  National  Ice  Com- 
pany," acting  under  that  name, 
employed  the  plaintiff  to  drive  an 
ice  wagon  which  bore  upon  its 
sides  the  words  "  The  National  Ice 
Company,"   Held,    that  this    was 
sufficient  evidence  of   incorpora- 
tion to  maintain  the  action.         ib. 

3.  An  insolvent  corporation  may  be 
dissol  ved  and  its  affairs  wound  up 
at  the  instance  of  a  single  stock- 
holder. Masters  v.  The  Eclectic  Life 
Insurance  (Jompany,  455 

4.  And  this  rule  applies  to  a  life  in- 
surance corporation  organized  un- 
der the  laws  of  this  State.  ib. 

5.  This   court    has   jurisdiction   to 
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dissolve  and  wind  up  such  a  cor- 
poration when  it  has  an  office  for 
the  transaction  of  business  in  the 
city  of  New  York.  ib. 


COSTS. 

1.  The  judge  who  tries  an  equity 
case  is  alone  authorized  to  grant 
an  allowance  therein;  and  it  is 
proper  where,  in  such  a  case,  an- 
other judge  has  granted  an  allow- 
ance, for  him  to  vacate  the  order, 
and  direct  ths  motion  therefor  to 
be  heard  before  the  judge  who 
tried  the  case.  Lottimer  v.  Liver- 
more,  501 

on  reversal  of  judgment  in  Dis- 
trict Court,  matter  of  right. 

See  DISTRICT  COURT,  5. 


COUNTY  CHARGES. 

It  is  within  the  powers  of  the 
board  of  supervisors  to  employ  a 
person  t®  take  charge  of  the  coun- 
ty offices  in  the  court  house,  and 
the  expense  incurred  thereby  is  a 
legal  county  charge;  but  in  an 
action  to  recover  for  such  services, 
their  value  must  be  proved,  where 
the  compensation  therefor  has  not 
been  fixed  by  the  resolution  of  the 
board  of  supervisors,  and  it  is  not 
sufficient  proof  of  such  value  to 
show  what  the  person  performing 
the  service  has  been  paid  by  the 
county  for  former  services  of  the 
same  nature  and  extent.  Conway 
v.  The  Mayor,  &c.  of  New  York, 

515 

COURTS. 

—  jurisdiction  of  New  York  Com- 
mon Pleas. 

See  JURISDICTION,  3. 


COVENANT. 
1.  Where  the  plaintiff  sold  several 


lots  of  land,  all  with  covenants  on 
the  part  of  the  grantees  against 
erecting  on  the  premises  anything 
but  "  a  genteel  dwelling-house,  to 
cover  the  whole  front  of  the  lot, 
and  not  to  be  of  greater  depth 
than  fifty  feet,"— Hefd,  that  the 
plaintiff  was  not  estopped  from 
enforcing  a  compliance  with  the 
covenant  because  she  bad  allowed 
former  violations  on  the  part  of 
the  defendant  and  the  grantees  of 
the  other  lots  without  taking  ac- 
tion against  them.  Lottimer  v. 
Livermore,  501 

2.  Held,  further,  that  a  change  in 
the  character  of  the  neighborhood 
would  not  prevent  the  enforce- 
ment of  the  covenant,  where  its 
enforcement  was  necessary  to  the 
enjoyment  in  the  other  property 
of  the  grantor  of  freedom  of  light, 
air,  and  vision.  ib. 

as  to  what  is  breach  of  covenant  of 

quiet  enjoyment. 

See  QUIET  ENJOYMENT,  1. 


D 

DAMAGES. 

1.  In  an  action  of  slander  for  calling 
the  plaintiff  a  perjurer  and  a  thief, 
where    no    special    damage    was 
shown,  and  where  the  defendant 
uttered  the  slanderous  words  in 
his  own   office,   in   the  presence 
only  of  his  own  business  partner 
and  clerks:  Held,  that  a  verdict 
of  $7,000  was  excessive,  and  it 
was  set  aside  accordingly.     Heath 
v.  Eubbell,  183 

2.  In  an  action  to  recover  damages 
for  the  removal  of  partitions^  gas 
fixtures,  &c.,  from  a  building  by 
lessees,    holding    under    a    lease 
which  provided  that  they  should 
have  the  right  to  make  any  in- 
side alterations  they  might  think 
proper,  provided  they  did  not  in- 
jure the  premises,  the  cost  of  re- 
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storing  the  premises  to  their 
former  condition  cannot  be  taken 
into  account.  The  measure  of 
damages  is  the  diminished  value 
of  the  property,  or  the  difference 
in  the  market  value  of  it  before 
the  alterations  and  after.  Agate 
v.  Lowenbein,  291 

3.  Where  the  plaintiff,  a  farmer,  pur- 
chased seed  from  the  defendants, 
which  they  warranted  was  cabbage 
seed  of  a  particular  variety  and 
growth,  with  the  intention  of 
planting  it  and  raising  a  crop  of 
cabbages,  and  the  defendants 
knew  •  with  what  intention  he 
made  the  purchase:  Held,  that 
the  measure  of  damages  for  a 
breach  of  the  warranty  where 
there  was  no  crop  at  all  produced, 
was  the  fair  value  of  the  crop 
which  would  under  ordinary  cir- 
cumstances have  been  raised  if 
the  seed  had  been  what  it  was 
represented  to  be,  taking  into 
consideration  all  the  hazard  aris- 
ing from  the  elements,  or  from 
natural  causes,  which  might  have 
prevented  a  full  crop,  and  deduct- 
ing what  it  would  cost  to  harvest 
the  crop  and  prepare  it  for  mar- 
ket. Van  Wyck  v.  Allen,  376 


-for  negligence  in   transmitting 
telegraphic  despatch. 


See  NEGLIGENCE.  4. 

• 

-  as  to  damages  in  action  to  re- 
cover for  advertising  done  with- 
out special  contract. 

See  CONTRACT,  3. 


DEDICATION  OF  STREET. 

1.  Where  land  in  the  city  of  New 
York,  lying  between  155th  and 
157th  streets,  was  conveyed  by  the 
owner  in  separate  parcels,  (he 
northerly  part  to  the  plaintiff's 
grantors,  and  the  southerly  part 
to  the  defendant's  grantors,  and 


in  these  deeds  of  conveyance  the 
center  line  of  156th  street  was 
named  as  the  boundary  line  of  the 
two  plots,  said  156th  street  havipg 
been  laid  down  on  a  map  of  the 
city,  previously  made,  as  being  a 
street  60  feet  in  width,  and  run- 
ning through  the  center  of  the 
land,  although  no  such  street  had 
ever  been  laid  out :  Held,  that 
this  did  not  amount  to  a  dedica- 
tion to  the  public  or  adjoining 
landowners  of  a  street  such  as  laid 
out  on  the  map,  nor  could  the 
plaintiff  compel  the  defendants  to 
leave  said  street  open  as  a  street 
to  its  full  extent,  as  laid  down  on 
the  map.  Orinnell  \.Kirtland, 

356 


DISTRICT  COURTS. 

1.  Under  the  provisions  of  the  act  of 
1862  (L.  1862,  ch.  484;,  in  regard 
to  the  District  Courts  in  the  city 
of  New  York,  providing  that  no 
person  having  a  place  of  business 
in  that  city  shall  be  deemed  a  non- 
resident of  it,  non-residents  hav- 
ing a  place  of  business  in  the  city 
are  to  be  deemed,  for  purposes  of 
suing  in  the  District  Courts,  resi- 
dents of  the  district  in  which  their 
place    of    business    is    situated. 
Clarlcson  v.  Mittnacht,  398 

2.  Where,   therefore,    the  plaintiffs 
were  partners,  having  a  place  of 
business  in  the  first  district,  and 
two  of  them  were  non-residents, 
and   one   was  a  resident  of  the 
seventh  district,  and  the  defend- 
ant was  a  resident  of  the  ninth 
district:  Held,  that  the  suit  was 
properly  brought   by  long  sum- 
mons in  the  first  district,  under  §  4 
of  the  District  Court  act  of  1857 
(L.  1857,  ch.  344),  providing  that 
the  action  may  be  brought  in  the 
district  in  which  one  of  the  plaint- 
iffs resides.  ib. 

3.  When  a  judgment  is  taken  by  de- 
fault in  a  justice's  court, and  an  ap- 
peal is  brought  to  this  court  to  set 
aside  the  judgment,  the  appellant 
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must  not  only  excuse  his  default, 
but  satisfy  the  court  by  affidavit 
that  manifest  injustice  has  been 
done.  The  defense  which  he  has 
must  be  clearly  set  forth  and 
sworn  to,  and  if  contradicted  by 
the  affidavit  of  the  respondent,  it 
must  be  corroborated.  A  mere 
affidavit  of  merits  is  not  enough. 
Jewell  v.  Heinzell,  411 


4.  Where  the  summons  in  a  suit  in  a 
District  Court,  incorrectly  stated 
the  corporate  name  of  the  defend- 
ant, but  a  bill  of  particulars  cor- 
rectly stated  it :  Held,  that  the 
justice,  after  the  defendant  had 
appeared  and  not  taken  the  objec- 
tion by  answer,  but  had  put  in  a 
general  denial,  had  power  to  amend 
the  summons  by  inserting  the  cor- 
rect  name  of  the  corporation.  Rob- 
erts v.  The  National  Ice  Co.,  426 


5.  On  the  reversal  by  this  court  of  a 
judgment  rendered  by  a  District 
Court  in  the  city  of  New  York, 
the  appellant,  under  §  368  of  the 
Code,  providing  that  if  the  judg- 
ment is  reversed,  "  costs  shall  be 
awarded  to  the  appellant,"  is  en- 
titled to  costs  as  a  matter  of  right, 
and  the  court  has  no  power  to  de- 
prive him  of  them;  and  where,  by 
inadvertence,  an  order  is  entered 
at  general  term,  reversing  the  judg- 
ment, without  costs  against  the 
respondent,  the  court  on  a  proper 
application,  will  modify  the  order 
so  as  to  give  costs  to  the  appellant. 
Wood  v.  Brown,  428 


6.  An  action  brought  in  a  District 
Court  of  the  city  of  New  York,  to 
recover  the  possession  of  personal 
property,  cannot  be  removed  to 
this  court  for  trial  under  the  pro- 
visions of  the  Distnct  Court  act  of 
1857  (L.  1857,  ch.  344,  §  3),  allow- 
ing actions  to  be  removed  when 
the  amount  sued  for  exceeds  $100. 
Curtis  v.  Besson,  432 

7.  Where  a  statute  declared  that  the 
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justices  of  the  District  Courts 
should  hold  their  offices  for  sir. 
years,  and  that  the  clerks  of  said 
courts  thereafter  appointed  should 
hold  their  offices  for  the  same  peri- 
od as  the  justices,  and  the  relator  was 
appointed  to  the  office  of  clerk, 
by  a  justice  who  had  been  two 
years  in  office,  and  whose  term  ex- 
pired in  four  years  thereafter:  Reid, 
that  the  relator's  term  of  office  was 
six  years  from  the  time  of  his  ap- 
pointment, and  did  not  cease  with 
the  expiration  of  the  term  of  the 
justice.  The  People  v.  Leask,  517 


8.  In  an  action  in  a  District  Court  of 
the  city  of  New  York,  the  plaintiff 
at  the  time  of  joining  issue  de- 
manded a  jury  trial,  and  paid  the 
jury  fee;  after  several  adjourn- 
ments of  the  cause,  the  case  being 
called  for  trial  the  plaintiff  waived 
a  jury,  and  against  the  objections 
of  the  defendants,  the  justice  dis- 
missed the  jury,  and  heard  the 
cause  alone.  Held,  no  error.  The 
New  York  Dyeing  and  Printing  Es- 
tablishment v.  Fox,  467 


9.  The  provisions  of  §  407  of  the 
Code,  as  to  computations  of  time, 
do  not  apply  to  such  proceedings 
in  the  District  Courts  of  the  city 
of  New  York  as  are  regulated  by 
the  District  Court  act  of  1857 ;  and 
where,  therefore,  the  eighth  day 
after  the  trial  of  a  cause  in  a  Dis- 
trict Court  fell  on  a  Sunday,  and 
the  justice  did  not  render  his  de- 
cision until  the  day  following: 
Held,  that  the  justice  lost  jurisdic- 
tion of  the  case,  and  that  the  judg- 
ment was  void,  and  must  be  re- 
veised  on  appeal.  The  Beady 
Roofing  Company  of  New  York  v. 
Chamberlin,  521 


•for  cases  in  which  leave  will  be 
granted  to  go  to  the  Court  of 
Appeals  from  judgments  of  the 
District  Courts. 

See  APPEAL,  3,  4,  5. 
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EVIDENCE. 

1.  Where  the  genuineness  of  a  sig- 
nature is  in  question,  an  admitted- 
ly   genuine    signature   cannot  be 
compared  with  the  one  in  question 
by  an  expert,  and  the  expert  al- 
lowed to  testify  from  such  exam- 
ination as  to  his  opinion  cf  the 
genuineness  of  the  disputed  signa- 
ture.     Gilbert  v.  Simpson,  29 

2.  Where,  therefore,  there  is  a  dis- 
pute as  to  the  genuineness  of  a 
signature  purporting  to  be  that  of 
a  person  who  is  being  examined 
as  a  witness,  and  he  denies  that  it 
is  his,  he  cannot  be  compelled  to 
sign  his  name  for  the  purpose  of 
having  his  signature  compared,  by 
an  expert,  with  the  disputed  sig- 
nature for  the  purpose  of  testifying 
in  regard  thereto.  "   ib. 

3.  Where  it  is  shown  that  a  person 
has  money  which   he  uses  as  his 
own  by  applying  it  in  payment  on 
a  contract  made  by  him  for  his 
own   benefit,  this  is  prima  facie 
proof  of  his  ownership  of  the  mon- 
ey, and  is  not  rebutted  by  showing 
that  he    got  it  from  a   place  of 
which  he  was   not  the  owner  or 
master,  e.  g.,  when  a  deputy  sheriff 
uses  money  as  his  own,  the  pre- 
sumption of  his  ownership  thus 
created  is  not  rebutted  by  his  tes- 
timony that  ''he  took  it  from  the 
sheriff's  office."  Hottrrook  v.  Bren- 
nan,  46 

4.  In  an  action  against  a  sheriff  for 
a  false  return,  proof  that  the  sheriff 
placed  the  execution  in  the  hands 
of  the  judgment  debtor  (who  was 
one  of  his  deputies),  and  that  after 
it  was  received  the  judgment  debt- 
or had  a  hundred  dollars  which 
could  have  been  applied  on  the 
judgment,  is  sufficient  to  sustain 
the  action.  ib. 

5.  Where  the  answer  of  the  plaintiff's 
witness,  on    cross-examination,  is 
not  responsive  to  the  question,  and 


immediately  at  the  close  of  that 
witness's  cross-examination  the  de- 
fendant moves  to  dismiss  the  com- 
plaint for  want  of  evidence,  sucht 
answer  of  the  witness  cannot  be 
considered  in  deciding  that  mo- 
tion. Hoffman  v.  Gallaher,  42 

6.  In  an  action  against  a  corporation,, 
for  acts  done  by  one  of  its  servants, 
an  admission  made  by  the  presi- 
dent of  the  company,  after  the  hap- 
pening of  the  act,  that  before  the 
occurrence,  the  officers  of  the  cor- 
poration  had   knowledge  of   the 
character  of  the  servant  whose  act 
was  complained  of,  cannot  be  in- 
trerduced  in  evidence  against  the 
corporation,  and  if  admitted  may 
be  disregard  ed .    Utter  v.  The  Forty  - 
second  street  and  Grand  street  Bail- 
road  Company,  227 

7.  The  certificate  of  a  notary  of  pre- 
sentment and  protest  of  a  foreign 
bill  of  exchange  cannot  be  received 
in  evidence  unless  it  is  under  sealr 
and  an  imprinton  the  paper  of  the 
certificate  of  the  design  or  stamp 
of  the  notary's  seal,  but  without 
any  impression  of  the  seal  on  the 
paper  itself,  or  upon  some  adhesive 
substance  attached  to  the  paper,  i& 
not  a  seal.     Hichard  v.  Boiler,  460 

8.  In  an  action  by  an  assignee  of  a 
devisee  of  a  deceased  person,  his. 
adversary  can  testify  as  to  personal 
transactions  and  communications 
between  himself  and  the  deceased 
person.  Such  testimony  is  not  pro- 
hibited  by   §  399  of 'the    Code. 
Theall  v.  Steitz,  482 

9.  Where  a  dwelling-house  was  in- 
sured against  fire,  "  loss,    if  any, 
payable   to  (the   plaintiff)    mort- 
gagee:"   Held,    that    statements 
made  by  the  insured  after  a  loss, 
were  not  admissible  against  the 
mortgagee   in   an   action    on  the 
policy.   Browning  v.  The  Home  Ins. 
Co.  of  Columbus,  Ohio,  522 

10.  The   evidence   of   stockbrokers 
may  be  introduced  to  explain  the 
meaning    of   abbreviated    expres- 
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sions    used    in    stock    contracts. 
Storey  v.  Salomon,  531 

to  show  that  persons  found  in  de- 
fendant's shop  were  his  servants 
and  authorized  to  attend  to  cus- 
tomers. 

See  PRINCIPAL  AND  AGENT,  4. 

as  to  what  is  sufficient  evidence  of 

incorporation  in  an  action  by  a 
servant  against  a  corporation 
for  wages. 

\ 

See  CORPORATIONS,  2. 


EXECUTION. 

1.  The  term  "  householder,"  as  used 
in  the  act  exempting  certain  house- 
hold furniture  from  sale  on  execu- 
tion (L.  1842,  ch.  157),  is  not  con- 
fined to  one  who  is  actually  keep 
ing  house,  but  extends  also  to  one 
who    has    temporarily   given   up 
housekeeping,    and    is    boarding, 
and    has     furniture    on    storage. 
Cantrell  v.  Connor,  224 

2.  And  under  that  act  the  descrip- 
tion of  a  person  "  having  a  family 
for  which  he  provides,"  covers  a 
woman  having  an  infant  son  who 
lives  with  her,  and  who  is  depend- 
ent upon  her  for  support.  ib. 

3.  And  an  order  to  obtain  the  bene- 
fit of  that  act,  it  is  not  necessary 
that  the    owner  of   the   property 
should  claim  it  as  exempt.      Per 
LOEW,  J.  ib. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

when  chargeable  with  interest  on 

funds  in  their  hands. 

See  INTEREST,  1,  2. 

EXEMPTION   FROM     EXECU- 
TION. 

See  EXECUTION,  1,  2,  3. 


F 

FIRE  INSURANCE. 
See  WARRANTY,  2. 

FIXTURES. 

1.  Where  chairs  were  furnished  to  a 
theatre,  of  a  pattern  that  had  to  be 
made  with  special  reference  to  the 
size,  shape,  and  plan  of  the  audi- 
torium of  the  theatre  in  which 
they  were  to  be  placed,  and  were 
screwed  to  the  floor,  as  they  could 
not  stand  alone:  Held,  that  they 
formed  a  part  of  the  building,  and 
that  a  mechanic's  lien  could  be 
filed  and  enforced  against  the 
building  by  the  one  furnishing 
them.  Grosz  v.  Jackson,  463 


FORMER  JUDGMENT. 

,  A  party  has  a  right  to  discontinue 
a  suit  at  any  time,  even  against 
the  wishes  of  the  opposite  party, 
and  where  an  administratrix  of  an 
estate  having  called  a  collector  of 
the  estate  to  account  before  the 
surrogate,  before  the  return  day  of 
the  citation,  served  a  notice  on  the 
surrogate  that  she  discontinued 
the  proceeding,  and  immediately 
thereupon  commenced  an  action 
against  him  for  an  accounting  in 
this  court,  after  which  the"  collec- 
tor filed  his  account  with  the  sur- 
rogate, had  it  referred  to  an  audi- 
tor, and  a  decree  entered  settling 
his  account :  Held,  that  this  sub- 
sequent proceeding  before  the  sur- 
rogate was  no  bar  to  the  action  in 
this  court  to  compel  the  collector 
to  account.  Harrington  v.  Libby, 
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See  JUDGMENTS,  1 . 


FOREIGN  JUDGMENTS. 
See  JUDGMENTS,  1. 
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FORFEITED    RECOGNIZANCES.   4 


1.  Where,  after  a  recognizance  to 
the  People  of  the  State  for  the  ap- 
pearance of  a  prisoner  to  stand  his 
trial  had  been  forfeited,  the  pris- 
oner was  arrested  on  a  bench  war- 
rant and  entered  into  another  re- 
cognizance with  the  same  surety, 
and  when  he  was  brought  up  lor  | 
trial,   the   complainant,    in    open  j 
•court,  abandoned  the  prosecution,  | 
and  by  the  consent  of  the  districrj 
attorney   the    prisoner    was    dis-  j 
charged,   and  it   did   not  appear  j 
that  the   prosecution   was   preju-  j 
diced  by  the  delay  caused  by  the  | 
prisoner's  default:    Held,  that  it! 
•was  a  proper  case  to  vacate  the  j 
judgment  entered  on  the  forfeited  ; 
recognizance.    People  \.  Abrahams,  j 

120  j 

2.  Where  an  application  is  made  to 
discharge  a  judgment  entered  on 
a  forfeited   recognizance,   on  the 
ground  that  after  the  forfeiture  of 
the  recognizance  the  prisoner  had 
been  surrendered  by  his  surety  and 
a  nolle  prosequi  entered,  it  should 
he  conclusively   shown    that   the 
failure  to  try  the  prisoner  was  not 
caused  by  the  absence  of  witness- 
es, or  by  reason  of  any  circum- 
stance traceable   to  the   lapse  of 
time  between  the  date  of  the  for- 
feiture of  the  recognizance  and  the 
date  of  the  surrender  of  the  pris- 
oner.    People  v.  Gary,  406 


.   Where    this   is   attempted  to  be 
shown,  it  should  be  made  to  ap- 
pear to  the  court  that  the  prosecu- 
tor, or  the  witnesses  for  the  people, 
had  notice  of  the   subsequent  ar-  j 
raignment    and     proceedings    in  j 
court,  when  the  nolle  prosequi  was  j 
entered.     A  copy  of  the  evidence  | 
upon  which  the  indictment  was  j 
found,  should  be  produced  to  the 
court,  and  the  principal  witness  or 
witnesses   for  the  people,  or  the 
complainant   at   least,  should  be 
examined  as  to  whether  they  or  he 
were  subpoenaed  to  appear  in  court 
when  the  prisoner  was  arraigned. 

ib. 


.  Where  no  indictment  was  found 
against  the  prisoner  at  the  term  of 
court  at  which  the  recognizance 
bound  him  to  appear,  nor  until 
the  third  term  of  court  after  the 
recognizance  was  taken,  and  the 
prisoner  and  his  bail  had  no 
knowledge  of  the  finding  of  the 
indictment  until  after  the  recog- 
nizance had  been  forfeited,  and 
immediately  thereafter  the  prison- 
er was  produced  and  surrendered 
by  his  bail,  and  owing  to  the 
weakness  of  the  case  against  him 
the  district  attorney  entered  a 
nolle  prosequi  in  his  case,  and  it 
appeared  that  the  people  were  in 
as  good  a  position  to  prosecute 
when  the  prisoner  was  subse- 
quently arraigned,  as  at  first: 
Held,  that  a  proper  case  was  made 
out  for  discharging  the  judgment 
entered  on  the  forfeited  recogni- 
zance, ib. 

.  On  an  application  to  discharge  a 
judgment  entered  on  a  forfeited 
recognizance,  where,  after  the  for- 
feiture, the  prisoner  has  been  sur- 
rendered and  stood  his  trial  and 
been  acquitted,  certified  copies  of 
the  recognizance,  indictment,  or- 
der of  forfeiture,  and  record  of 
acquittal  must  be  furnished,  to- 
gether with  the  proofs  that  the 
prosecution  has  not  suffered  by 
the  delay.  People  v.  Williams,  409 

.  An  application  to  this  court  to 
discharge  a  judgment  entered  on 
a  forfeited  recognizance  made  be- 
fore the  prisoner  is  produced, 
stands  his  trial,  and  is  either  con- 
victed or  acquitted,  or  procures  a 
nolle  prosequi  to  be  entered,  is 
premature,  and  will  not  be  con- 
sidered. People  v.  Fields,  410 

,  The  people  of  the  State  have  a 
substantial  right  to  the  enforce- 
ment of  such  judgments,  and  they 
will  not  be  discharged  merely  on 
account  of  the  hardships  imposed 
on  the  surety  on  account  thereof, 
where  the  prisoner  is  at  liberty  and 
a  fugitive  from  justice.  ib. 
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8.  Where,  after  judgment  has  been 
entered  on  a  forfeited  recogni- 
zance, the  principal  surrenders 
himself,  and  is  tried,  convicted 
and  sentenced,  the  purpose  for 
which  the  recognizance  was  given 
having  been  entirely  fulfilled,  the 
judgment  will  be  vacated  on  pay- 
ment of  the  costs  of  the  district 
attorney  and  the  fees  of  the  sheriff. 
People  v.  Deery,  498 


FRAUDS,  STATUTE  OF. 

See  SALE,  3. 

LANDLORD  AND  TENANT,  3. 


G 

GAMING  CONTRACT. 

I 
See  CONTRACT,  9. 

GUARANTY. 

-  under  plea  of  payment  by  guar- 
antor what  may  be  shown. 

See  PLEADING.  2. 


INJUNCTION. 

1.   A  court  of  equity  will  not  inter- ! 
fere  by  injunction  to  prevent  a  so-  ' 
ciety  and  its  president,  organized  i 
for  the  purpose  of  carrying  out  a  I 
law  of  the  State,  and  invested  by  I 
law  with  power   to  make  arrests 
for  that  purpose,  from  exercising 
those  powers  on  the  ground  that 
the  statute  is  unconstitutional,  or 
on  the  ground  that  the  society  or 
its  president  are  using  their  pow- 
ers oppressively,  or  exceeding  the 
-  power  conferred  on  them  by  the 
statute,  by  making  arrests  in  cases 
not    authorized    by    the    statute, 
especially  in  a  case  where  the  pe- 
cuniary ability  of  the  society  and 
its  officers  is  unquestioned.     Davis 


v.  Tfo  American  Society  for  the 
Prevention  of  Cruelty  to  Animal*, 
and  Henry  Bergh,  81 

2.  80  hebl  where  application  was 
made  for  an  injunction  to  restrain 
the  American  Society  for  the  Pre- 
vention of  Cruelty  to  Animals  (in- 
corporated by  an  act  of  the  Legis- 
lature of  this  State,  passed  April 
10th,  1866,  and  the  acts  ameud- 
atory  thereof),  and  its  president, 
from  making  certain  arrests  threat- 
ened to  be  made  by  them  for  al- 
leged violations  by  the  plaintiffs 
ot  the  statutes  of  the  State  relating 
to  the  prevention  of  cruelty  to  an- 
imals. *&. 


INSURANCE. 

1.  Where  a  policy  of  fire  insurance 
provided  that  if  the  property  in- 
sured  (a   dwelling  house)    should 
be   sold    or    transferred,    or    any 
change  take  place  in  the  title  or 
possession,  whether    by  legal   or 
voluntary  transfer  thereof,  the  pol- 
icy should  be  void  :  Held,  that  the 
policy  was  not  avoided  by  the  fact 
that  the  assured  made  a  contract 
for  the  sale  of  the  property,  but 
which  was  not  consummated  be- 
fore a  loss  occurred.     Browning  v. 
The  Home  Ins.    Co.  of  Columbus, 
Ohio,  522 

2.  Where  a  fire  insurance  policy  was 
made  to  A.  "  as  interest  might  ap- 
pear, "  loss  if  any.  payable  first  to 
the  mortgagee,  and  the  policy  was 
held  by  the  mortgagee  as  collat- 
eral security  for  the   payment  of 
the  debt  secured  by  the  mortgage : 
Held,  that  the  mortgagee  had  no 
authority  to  consent  to  the  cancel- 
lation of  the  policy,  and  that  where 
the  mortgagee  had  done  so  and 
taken  out  a  new  policy  in  his  own 
name,    and   the  premises   having 
been  injured  by  fire,  were  repaired 
by  the   mortgagor  so    as   to   put 
them  in  the  same  condition  as  be- 
fore :  Held,  that  the  loss  was  pay- 
able to  the  mortgagor  and  not  to 
the  mortgagee,  the  latter  having 
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sustained  no  loss  or  damage.  Mat- 
ter of  Moore,  541 

INTEREST. 

1.  It  is  the  duty  of  a  collector  or 
special  administrator  of  an  estate, 
whose   appointment  is  only  of  a 
temporary  character,  to  endeavor, 
if  possible,  to  obtain  some  interest 
on  moneys  in  his  hands,  and  in 
most  cases  the  proper  course  for 
him  to  pursue  is  to   deposit  the 
fund  in  some  trust  company  which 
is  regarded  as  a  proper  depositary 
of  trust  funds,  and  which  allows 
interest  on  deposits,  and  in  case  he 
fails  to  do  so,  he  may  be  charged 
with  such   interest   as   he  might 
have  obtained  if  he   had  so  de- 
posited it.     Harrington  v.  Libby, 

259 

2.  It  is  proper,  however,  for  such  col- 
lector to  retain  in  his  hands  a  rea- 
sonable sum  to  defray  current  ex- 
penses, and  he  is  not  to  be  charged 
with  interest  on  such  sums.         ib. 


JOINDER  OF    PARTIES. 

in  action  for  trespass,  who  may 

be  joined  as  defendants. 

See  ACTION,  1. 

JUDGMENTS. 

1.  The  defendant  contracted  with 
plaintiff  to  sell  a  vessel  and  deliver 
her  "  free  and  clear  of  all  liens  and 
incumbrances  of  every  kind  and 
nature  whatever.''  After  the  ves- 
sel had  been  delivered  to  the  plain- 
tiff, under  this  contract,  she  was 
seized  under  an  execution  on  a 
judgment  recovered  in  the  courts 
of  the  State  of  Virginia,  under  a 
claim  that  she  had  been  levied  on 
under  an  attachment  against  the 
defendant,  while  the  vessel  was  in 
his  possession,  and  while  he  was 
the  owner  of  her.  The  plaintiff 
notified  the  defendant  of  the  seiz- 
ure, and  of  the  proceedings  under 


which  it  was  made,  but  he  failed 
to  make  any  opposition  to  the  seiz- 
ure, or  to  take  any  steps  to  have 
the  judgment  against  him  set 
aside,  although,  by  the  statutes  of 
Virginia,  there  remained  nearly  a 
year's  time  within  which  lie  might 
have  had  the  judgment  opened 
and  been  let  in  to  defend.  The 
plaintiff  took  proceedings  in  the 
Virginia  courts  to  defend  its  title 
to  the  vessel  and  have  the  attach- 
ment set  aside,  but  failed  in  doing 
so,  and,  in  order  to  release  the 
vessel,  was  obliged  to  pay  the  as- 
sessed value  of  the  defendant's  in- 
terest at  the  time  of  the  levying 
the  attachment.  In  an  action 
here  against  the  defendant  on  his 
covenant  to  deliver  the  vessel  free 
from  liens  and  incumbrances: 
Held,  that  the  judgment  and  pro- 
ceedings in  the  Virginia  courts 
were  binding  on  the  defendant, 
and  their  validity  or  correctness 
could  not  be  inquired  into,  and  that 
the  defendant  was  liable  for  the 
amount  the  plaintiff  was  obliged  to 
pay  to  discharge  the  lien,  and  also 
what  it  paid  for  counsel  fees  and 
expenses  in  the  proceedings  taken 
by  it.  The  Baltimore  Steam  Packet 
Co.  v.  Garrison,  246 

JUDGMENT  ROLL. 


when  overruled  pleadings  form 
part  of. 


See  PRACTICE,  2. 

JUDICIAL  SALE. 

1.  Quaere,  whether  an  auctioneer  sell- 
ing land  under  the  directions  of  a 
referee  in  a  judicial  proceeding 
can  maintain  an  action  for  his  fees 
against  a  purchaser  at  the  sale, 
even  when  the  terms  of  the  sale 
provide  for  payment  of  his  fees  by 
the  purchaser.  Miller  v.  Burke, 

171 

JURISDICTION. 

1.  Where  an  action  in  the  Superior 
Court  of  the  city  of  New  York, 
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was,  under  the  provisions  of  the 
•statute  (L.  1872,  c.  G29,  §  3,  sub- 
div.  12),  iu  relation  to  the  transfer 
of  causes  to  the  Marine  Court,  sent 
to  the  Marine  Court  by  an  order 
made  on  a  motion  which  the  de- 
fendant did  not  appear  to  oppose, 
and  where  the  defendant  appeared 
in  the  Marine  Court  and  went  to 
trial  without  objection,  and  on 
appeal  from  the  judgment  against 
him  for  the  first  time  raised  the 
objection  that  the  statute  was  un- 
constitutional, and  that  the  Su- 
perior Court  had  no  power  to 
make  the  order  transferring  the 
cause:  Hdd,  that  the  objection 
came  too  late,  and  that  the  defend- 
ant having  failed  to  object  to  the 
making  of  the  order  of  transfer,  or 
to  the  jurisdiction  of  the  Marine 
Court,  on  the  trial,  that  he  had 
waived  his  right  to  have  the  case 
remain  in  the  Superior  Court,  and 
that  the  Marine  Court  had  juris- 
diction. Heath  v.  Hubbell,  183 

2.  In  an  action  brought  in  the  Su 
perior  Court  of   the  city  of  New 
York,  to  recover  $10,000  damages 
for  an  alleged  assault  and  battery, 
on  consent  of  the  parties  after  is- 
sue joined,  the  cause  was  transfer- 
red, under  L.   1872,  ch.  629,  §  3, 
subd.  12,  to  the  Marine  Court  of 
the  city  of  New  York,  to  hear  and 
determine   all  the  issues  thereof, 
and  the  parties,  without  objection, 
appeared  in  that  court,  and  went 
to  trial,  when  the  plaintiff  had  a 
verdict  for  $5,000:  Held  (follow- 
ing Heath  v.  Hubbell,  ante,  p.  183), 
that  the  Marine  Court  had  juris- 
diction.    Farrington  v.  0'  Conner, 

20U 

3.  In   an   action   against  two  joint 
obligors,  e.  g.,  two  sureties  on  an 
undertaking  on  appeal,  where  one 
ef  them  resides  in  the  city  of  New 
York,  and  is  served  with  the  sum- 
mons   and    complaint    here,   this 
court  thereby  acquires  jurisdiction 
of  the  action,  and  the  other  joint 
•obligor  may  be  served  with  process 
in  any  part  of  the  State.      White- 
head  v.  Kennedy,  546 


-  of  District  Courts  in  the  city  of 

New  York. 

See  DISTRICT  COURTS,  1,  2. 

-  of  this  court  to  dissolve  and  wind 

up  a  life  insurance  corporation 
organized  under  the  laws  of 
this  State,  and  having  an  office 
for  the  transaction  of  business 
in  New  York  city. 

See  CORPORATIONS,  5. 


LANDLORD  AND  TENANT. 

.  In  order  to  charge  a  person  who 
occupies  premises  with  the  per- 
mission of  the  original  lessee  with 
the  payment  of  the  rent,  it  must 
be  shown  that  he  is  the  assignee  of 
the  lease,  and  although  his  being 
in  possession,  paying  rent,  sub- 
letting, &c.,  is  presumptive  evi- 
dence that  he  has  accepted  and 
holds  an  assignment  of  the  lease. 
yet  he  is  not  estopped  from  showing 
that  he  has  never  accepted  a  valid 
assignment  of  the  lease,  and  if  this 
appear,  he  cannot  be  held.  Welsh 
v.  Schuyler,  412 

.  It  must  be  shown  that  there  has 
been  made  an  assignment  valid  in 
law,  and  where  the  lease  is  for 
three  years,  and  the  statute  (2  R. 
S.  134,  §  6),  requires  an  assign- 
ment of  it  to  be  in  writing  to  be 
valid,  it  is  not  enough  to  show  a 
verbal  assignment.  ib. 

,  Where  the  defendant  made  an 
oral  agreement  for  the  hiring  of 
premises  for  thirteen  months,  and 
after  occupying  them  for  two 
months  vacated  them :  Held,  in  an 
action  for  rent  for  the  two  suc- 
ceeding months,  that  the  agree- 
ment for  the  hiring,  being  for  more 
than  a  year,  was  void  under  the 
statute  of  frauds  (2  R.  S.  134,  §  6) ; 
but  that,  until  the  termination  of 
the  thirteen  months,  the  defend- 
ant was  a  tenant  from  month  to 
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month  and  could  not  quit  without 
a  month's  notice  to  the  landlord. 
Qeiger  v.  Braun,  506 

See  PRINCIPAL  AND  AGENT,  5. 


LAW  OF  PLACE  OF  CONTRACT. 

1.  Where  an  accommodation  note 
was  dated  at  and  made  payable  in 
New  Jersey,  and  was  afterwards 
indorsed  in  this  State  for  the  ac- 
commodation of  the  maker  and  for 
the  purpose  of  procuring  it  to  be 
discounted  in  this  State,  where  it 
was  afterwards  discounted  at  a 
usurious  rate  of  interest:  Held, 
that,  as  the  note  as  against  the  ac- 
commodation maker  and  indorser 
had  no  validity  until  discounted, 
that  it  was  a  contract  to  be  gov- 
erned by  the  laws  of  this  State,  al- 
though the  note  was  payable  in 
New  Jersey.  Weil  v.  Lange,  549 


LIMITATION  (OF  ACTIONS). 

1.  Where  the   defendant  had  been 
for  many  years  the  landlord  of  the 
plaintiff,  but  without  collecting  or 
demanding     the    rent,    and    the 
plaintiff  afterward  became  land- 
lord and  the  defendant  hired  from 
him  a  part  of  the  premises  for  a 
year  at  an  entire  rent :  Held,  that 
these  circumstances  did  not  con- 
stitute a  case  of  a  mutual  open  and 
current  account,  so  as  to  prevent 
the  running  of  the  statute  of  lim- 
itations against  so  much  of  the  de- 
fendant's   claim    as    accrued    six 
years  prior  to  his  interposition  of 
his  counter-claim  in  the  action  for 
rent    due    to    him.      Huebner  v. 
Roosevelt,  337 

2.  Where,  on  an  appeal  to  this  court, 
the  judgment  was   reversed,  and 
the   plaintiff,  under  §  104  of  the 
Code,  had  a  year  after  the  reversal 
to   commence  a  new  action,  and 
the  defendant  took  an  appeal  to  the 
Court  of  Appeals,  and  gave  an  un- 
dertaking to  stay  proceedings  on 
the  judgment  of  this  court:  Held, 


that  the  commencement  of  a  new 
action  was  stayed  by  "'statutory 
prohibition"  within  §  105  of  the 
Code,  providing  that  the  time  of 
the  continuance  of  the  prohibition 
shall  not  be  part  of  the  time  lim- 
ited fi>r  the  commencement  of  the 
action.  Worster  v.  The  Forty- 
second  Street  and  Grand  Strett 
ferry  Railroad  Company,  512 


LUNATIC. 

1.  The  committee  of  the  estate  of  a 
lunatic  is  an  officer  of  the  court  in- 
the  same  manner  as  a  receiver,  and 
in  the  absence  of  legislation  on  the 
subject,  his  compensation  is  to  be 
determined  by  the  court.     Matter 
of  Colah,  ,  51 

2.  For  fixing  the  compensation  of 
such  a  committee,  the  court  will 
have  regard   to  the  peculiar  exi- 
gencies of  the  case,  and  is  not  re- 
stricted to  the  allowance  of  such 
sums  as  an  executor  or  guardian 
in  a  similar  case  would  be  entitled" 
to  as  statutory  commissions.       ib. 

3.  In  a  peculiar  case  where  the  serv- 
ices of  the  committee  were  of  an 
unusual  and  extraordinary  nature, 
and   included    services   which  he 
was  not  strictly  bound  to  render, 
and  where  by  the  devotion  of  a 
large  amount  of  his  time  and  per- 
sonal attention  to  the  interests  of 
the  estate,  and  especially  by  his 
activity  and  vigilance  he  had  re- 
covered a  large  amount  of  prop- 
erty (over  $60,000)  belonging  to 
the  estate,  the  court  allowed  him 
for  his  services  $5,000,  although 
his  commissions  at  the  rate  allowed 
to  executors,   guardians,  &c.,  by 
the     statute,    would    have    only 
amounted  to  about  $1,800.         ib. 

4.  The  course  and  practice  of  the 
English  courts  on  this  point  de- 
tailed and  explained,  and  the  de- 
cisions of  the    former  Court    of 
Chancery   in   this    State    on   the 
same  subject  examined,  and  Mat- 
ter of  Roberts  (3  Johns.  Cb.  43)t 
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and  Matter  of  Livingstone  (9  Paige, 
440),  criticised  and  qualified.  Per 
DALY,  Chief  Justice.  ib. 

5.  Where  a  lunatic,  who  was  a  Par- 
see  merchant  and  a  native  of  India, 
and  who  had  become  insane  while 
in  this  country,  and  of  whose  per- 
son  and   estate  a  committee  had 
been   appointed,   had    been   sent 
home  to  India,  and  a  committee  of 
his  person  and  estate  appointed 
by  the  Indian  courts,  this  court 
refused  to  order  the  estate  to  be 
turned  over  to  the  committee  of 
the  estate  in  India,  being  satisfied 
on  examination  of  all  the  circum- 
stances of  the  case,  that  it  was  not 
for  the  benefit  of  the  lunatic  that 
it  should  be  done.     Matter  of  Co- 
lah,  308 

6.  In  such  a  case  the  surrendering  of 
the  control  of  the  lunatic's  estate 
is  in  the  discretion  of  the  court, 
and  it  will  not  surrender  it  unless 
it  is  clearly  for  the  advantage  of 
the  lunatic  that  it  should  be  done. 

ib. 

M 

MAIL. 
See  POST  OFFICE. 

MANUFACTURING  CORPORA- 
TIONS ACT. 

1.  The  by-laws  of  a  corporation  or- 
ganized under  the  manufacturing 
corporation  act  (L.  1848,  c.  40) 
provided  that  trustees  elected 
should  hold  office  for  one  year 
from  the  time  of  their  election, 
and  until  their  successors  were 
chosen :  Held,  that  trustees  elected 
to  fill  vacancies  continued  in  office 

[  notwithstanding  the  expiration  of 
the  year  of  office  for  which  their 
predecessors  had  been  elected,  no 
regular  meeting  for  the  election  of 
trustees,  as  required  by  the  by- 
laws, having  been  held,  and  no 
successors  to  them  having  been 
elected.  The  Huguenot  National 
Bank  of  New  Paltev.  Sludxell,  13 


2.  Held,  also,  that  the  fact  that  in  a 
proceeding  by  a  creditor  a  receiver 
of  the  corporation  had  been  ap- 
pointed, and  its  property  seques- 
trated did  not  dissolve  the  corpo- 
ration, nor  prevent  them  from  be- 
ing trustees.  il. 

3.  Under  §  12  of  the  manufacturing 
corporations  act  (L.  1848,  c.  40), 
which  provides  that  an  annual  re- 
port shall  be  made  "  and  filed  in 
the  office  of  the  clerk  of  the  coun- 
ty," and  that  upon  a  failure  of  any 
company   so    to   do,   the  trustees 
shall  be  liable  for  the  debts  of  the 
company, — Held,  that  the  filing  of 
the  report  within   the  time  pre- 
scribed by  the  act  is  necessary  to 
prevent  the  statutory  liability  from 
falling  on  the  trustees,  and  that 
the  making  and  publishing  of  the 
report,  as  required  by  the  statute, 
is  not   alone   sufficient.      Gilder- 
sleeve  v.  Dixon,  76 

MARINE  COURT  OF  THE  CITY 
OF  NEW  YORK. 

1.  A  judgment  of  the  Marine  Court 
of  the  city  of  New  York,  entered 
on  an  order  of  the  general  term  of 
that  court,  directing  judgment  on 
account  of  the  frivolousness  of  the 
demurrer,  is  a  final  judgment,  and 
an  appeal   lies  therefrom  to  the 
Court  of  Common  Pleas  of  the  city 
and   county  of  New  York.     The 
Manufactures'  and  Builders'1  Bank 
v.  Eiersted,  160 

2.  Under  the   Marine  Court  act  of 
1872  (L.  1872,  ch.  629),  a  motion 
for  judgment   on   a  demurrer  as- 
frivolous,   cannot  be  made   on  a 
notice  of  less  than  two  days,  nor 
can  that  time  be  shortened  by  the 
order  of  a  judge  of  that  court, 
and  a  judgment  on  a  demurrer  as 
frivolous  ordered  on  one  day's  no- 
tice,   is   without    authority,    and 
will  be  reversed  on  appeal.         ib. 

3.  An   order  made   by  the  general 
term  of  the  Marine  Court  of  the 
city  of  New  York,  striking  an  ac- 
tion and  all  proceedings  therein 
from  the  records  of  that  court,  i& 
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an  "  actual  determination  "  of  such 
general  term,  within  L.  1874,  ch. 
545,  §  9,  and  is  appealable  to  this 
court.  Farrington  v.  #'  ConnerfiQQ 

4.  Under  the  statutes  relating  to  the 
Marine  Court  of  the  city  of  New 
York,  an  appeal  cannot  be  taken 
to  this  court  from  an  order  of  the 
general  term  of  that  court  affirm- 
ing an  order  made  at  special  term, 
granting  a  new  trial  on  a  motion 
made  on  the  judge's  minutes,  un- 
less the  appellant  stipulates  that  iu 
case  the  order  be  affirmed,  judg- 
ment absolute  shall  be  rendered 
against  him.  Mitchell  v.  TheWest- 
chester  Fire  Insurance  Company, 

452 

For  cases  in  which  leave  will  be 

given  to  go  to  the  Court  of  Ap- 
peals on  appeal  from  judgments 
of  the  Marine  Court. 


See  APPEAL,  3,  4,  5. 


MARRIED  WOMAN. 


N 


1.  A  married  woman  who  lives  with 
her  husband  and  is  supported  by 
him,  and  has  no  separate  business 
or  employment,  cannot,  in  an  ac- 
tion to  recover  damages  for  per- 
sonal injuries  sustained  by  her 
through  the  negligence  of  the  de- 
fendant, under  the  statute  (L.  1860, 
ch.  90,  §  7),  which  provides  that 
she  may  bring  and  maintain  the 
action  as  if  she  were  sole,  recover 
damages  for  the  loss  of  her  time. 
Clark  v.  Dillon,  526 


MASTER  AND  SERVANT. 

1.  When  plaintiff  was  employed  as 
clerk,  under  an  agreement  that  he 
should  receive,  as  salary,  a  sum 
equal  to  a  certain  proportion  of 
the  net  profits  of  the  business  of 
the  defendants,  and  should  re- 
ceive $35  weekly,  on  account  of 
his  salary,  and  no  provision  was 


vmade  for  repayment  of  such  sums 
paid  weekly,  in  case  there  were  no 
profits  realized  from  the  business: 
Held,  that  the  plaintiff  was  in  any 
event,  whether  profits  were  made 
or  not,  entitled  to  receive  $35  per 
week  as  salary.  Oifford  v.  Waters, 

302 

See  NEW  YORK  CITY,  12. 


MECHANIC'S  LIEN. 

1.  Where  the   mechanic's  lien   law 
gives  a  lien  upon  the  building  and 
"upon   the   lot  upon   which  the 
same  shall  stand,'1'1  and  the  build- 
ing is  blown  down  before  the  fil- 
ing of  the  notice  which  creates  the 
lien:  Held,  that  no  lien  is  acquired 
by  filing  the  notice;  that  if  there 
is   no    building  remaining,    there 
can  be  no  lien.   Schukraft  v.  Suck, 

1 

2.  A    sub  contractor     having    dis- 
charged a  notice  of  lien  filed  by 
him  under  the  mechanic's  lien  law, 
upon  the  promise  of  the  contrac- 
tor to  pay  certain  notes  that  had 
been  given  in  payment  for  work 
done,  which  promise  was  broken : 
Held,  that  the  sub-contractor  could 
file  a  new  notice  of  lien.     Haden 
v.  Suddensiek,  3 

3.  Where  a  large  quantity  of  mate- 
rial was  furnished  under  a  con- 
tract which  provided  for  the  pay- 
ment of  a  gross  sum  when  all  had 
been  delivered :  Held,  that  mate- 
rials had  not  been   "  furnished  " 
within  the   meaning  of   the  me- 
chanic's  lien  law   for  New  York 
city  (L.    1863,  ch.  500,  §  6)  until 
payment  became  due.  ib. 

4.  In    computing    the    year  within 
which  a  mechanic's  lien  expires, 
the  day  of  filing  the  notice  is  to  be 
excluded,  and  Held,  therefore,  that 
a  notice  of  lien  filed  on  January 
9th,  1872,  was  duly  continued  by 
an  entry  made  on  the  docket  on 
January  9th,  1873.  ib. 


INDEX. 


587 


5.  Under  L.  1872.  ch.  669,  §  1,  ex- 1 
tending  the  provisions  of  the  me- 1 
ch.mic's  lien   acts  to    ''  wharves, ! 
piers,  bulkheads  and  bridges,  and  , 
other  structures  connected  there-  | 
with,"  sheds  erected  on  a  pier  are  f 
"structures  connected  therewith," 
and  the  notice  of  a  lien  claimed  j 
for  work,  or  labor,   or   materials  j 
furnished    toward   their   erection, 
must  be  tiled  within  the  time  lim- 
ited by  the  act  of  1872,  and  if  not 
so  filed  the  lien  is  lost,  although 
the  notice  is  filed  within  the  time 
limited  under  the  general  mechan- 
ic's lien  act.     Collins  v.  Drew,  234 


MONEY  HAD  AND  RECEIVED. 

1.  It  seems  that  where  payments  are 
made  by  the  disbursing  agent  of  a 
municipal  corporation,  in  excess 
of  his  authority,  and  without 
authority  of  law,  they  may  be  re- 
covered back  from  the  party  to 
whom  they  have  been  paid,  al- 
though no  fraud  is  imputed  to  the 
recipient.  McGinnissv.  The  Mayor, 

416 


2    It  seems  that  such  a  recovery  could 
be  had  where  the  money  was  paid  j 
out  in  accordance  with  a  resolu-  j 
tion  of  the  common  council  of  the  !  4 
city  of  New  York,  which  was  af-  ; 
terwards  held  to  be  void.  ib. 


action  for  money  paid  under  void 
contract. 

See  CONTRACT,  5. 


MUNICIPAL  CORPORATION. 
See  NEW  YORK  CITY. 

N 
NEGLIGENCE. 

1.  A  child  of  the  age  of  five  years 
and  three  months,  and  which  had 
never  baen  known  to  go  into  the 


street  alone,  after  having  been 
playing  in  the  yard  all  day  with 
other  children,  came  into  the 
house  for  a  drink  of  milk,  which 
its  mother  gave  it  and  placed  at 
the  table  to  drink  it,  and  went 
into  an  adjoining  room  to  change 
her  dress,  and  in  a  few  moments, 
without  her  knowledge,  the  child 
left  the  room  and  went  into  the 
street,  and  was  run  over  by  the 
defendant's  car  :  Hebl,  that  wheth- 
er there  was  negligence  in  the 
mother  which  could  be  imputed 
to  the  child,  was  a  question  prop- 
erly submitted  to  the  jury.  Fid- 
Ion  v.  The  Central  Park,  North 
and  East  River  Railroad  Company, 

8 

A  boarding  bouse  keeper  is  re- 
sponsible for  the  negligence  of  his 
servants  in  the  care  of  a  boarder's 
property.  Smith  v.  Read,  33 

Where,  therefore,  'the  housekeep- 
er employed  by  a  boarding-house 
keeper  negligently  allowed  a  stran- 
ger to  go  alone  into  a  boarder's 
loom,  where  he  stole  certain  of  the 
boarder's  property :  Held,  that  the 
boarding  house  keeper  was  liable 
to  the  boarder  for  the  loss.  ib. 

Where  plaintiff  intrusted  to  the 
defendant  (a  telegraph  company) 
at  the  city  of  New  York,  for  trans- 
mission by  telegraph,  a  message 
to  his  attorney  at  Buffalo,  saying, 
"  Hold  my  case  till  Tuesday  or 
Thursday.  Please  reply,"  and  at 
the  same  time  informed  the  serv- 
ant of  the  defendant  in  charge  of 
the  receipt  of  messages  for  trans- 
mission, that  the  message  was 
about  a  cause  in  Buffalo  that  was 
expected  to  be  called,  and  that  it 
was  of  great  importance  that  the 
party  sending  it  should  get  a  re- 
ply the  next  day,  in  order  that  he 
might  know  when  to  go  to  Buffalo, 
and  the  message  was  never  sent  at 
all,  and  the  plaintiff  having  waited 
for  a  reply  and  received  none,  and 
supposing  that  an  adjournment  of 
the  case  could  not  be  procured, 
went  with  his  counsel  to  Buffalo, 
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to  attend  at  the  trial,  and  found 
the  case  had  been  adjourned,  and 
was  obliged  to  go  again  to  Buffalo 
with  his  counsel,  at  the  adjourned 
day :  Held,  that  iu  an  action  against 
the  company  for  a  failure  to  send 
the  message,  the  plaintiff  could  re- 
cover as  damages,  not  only  the  ex- 
penses of  himself  and  his  counsel, 
on  the  first  journey  to  Buffalo,  but 
also  the  counsel  fee  he  was  ob- 
liged to  pay  his  counsel  for  going 
to  Buffalo  the  first  time.  Sprague 
v.  The  Western  Union  Telegraph 
Ccmpany,  200 

5.  Held,  also,  that  the  failure  to  send 
the  message  at  all,  was  not  a  "mis- 
take or  delay  in  the  transmission 
or  delivery,  or  a  non-delivery  "  of 
the  message,  within  the  meaning 
of  the  stipulation  signed  by  the 
plaintiff,    limiting    the    damages 
arising  from  such  causes  (except 
upon  certain  conditions  with  which 
the  plaintiff  had  not  complied),  to 
the  a'nount  received  by  the  com- 
pany for  sending  the  message,   ib. 

6.  In  an  action  to  recover  damages 
for  the  negligence  of  the  defend- 
ants,   resulting    in    the    running 
away  of  the  defendants'  horse,  and 
his  colliding    with    and  injuring 
the  horse  of  the  plaintiff,  no  pre- 
sumption  of    negligence    on   the 
part  of  the  defendant  is  created 
where  all  that  appears  is  that  the 
horse  was  fastened  in  the  street 
with  a  strap,  which  he  broke  and 
ran  away.   Gottwald  v.  Bernheimer, 

212 

7.  Where    the    plaintiff's    evidence 
shows  an  injury  through  the  neg- 
ligence of  the  defendant's  servants, 
without   any    negligence   on    the 
part    of    the    plaintiffs    or    their 
agents,  the  burden  of  proving  con- 
tributory negligence  is  upon  the 
defendant.      Chadbourne    v.     The 
JJehuoare,  Laclawanna  and  West- 
ern Railroad  Company,  215 

8.  Where  a  person  blasting  rocks  in 
the  city  -of  New  York  fails  to  take 
such  precautions  against  accidents 


as  are  required  by  the  city  ordi- 
nances, this  is  prima  facie  evi- 
dence of  negligence  sufficient  to 
sustain  an  action  on  the  part  of 
any  one  who  is  injured  by  a  blast 
made  in  violation  of  such  ordi- 
nance. Devlin  v.  Gallagher,  494 

See  PKINCIPAL  AND  AGENT,  5. 


NEGOTIABLE  INSTRUMENTS. 

1.  The  plaintiff  delivered  to  his  bro- 
ker a  certificate  of  stock,  with  a 
"blank  power  of  attorney  to  trans- 
fer it  indorsed  thereon,  and  di- 
rected his  broker  to  procure  a  loan 
of  money  for  him  thereon.  His 
broker,  instead  of  so  doing,through 
the  aid  and  assistance  of  the  de- 
fendants (who  were  also  broker?, 
and  who  acted  in  good  faith  and 
without  knowledge  of  who  was 
the  owner  of  the  stock,  or  what 
the  plaintiff's  instructions  to  his 
broker  had  been),  sold  it  to  a  pur- 
chaser in  good  faith.  Held,  that 
the  defendants  were  not  liable  for 
a  conversion  of  the  stock,  and 
stood,  being  equally  innocent,  in 
the  same  position  as  the  purchaser 
from  them  in  good  faith.  Zulick 
v.  Markham,  129 


NEW  TRIAL. 

1.  It  is  a  well  settled  rule  that  the 
affidavits  of  jurors  will  not  be  re- 
ceived to  impeach  their  verdict, 
and  therefore  the  court  refused  to 
set  aside  a  verdict  on  the  ground 
as  stated  in  an  affidavit  made  by 
one  of  the  jurors,  that  on  account 
of  his  deafness  he  was  unable  to 
hear  the  testimony  of  any  of  the 
witnesses    who    testified    in    the 
cause,  nor  the  charge  of  the  judge 
to   the   jury.     Messenger    v.    The 
Fourth  National  Sank  of  the  City 
of  New  York,  190 

2.  Where  a  party  is  surprised  by  the 
evidence  given  on  the  trial  by  his 
adversary's  witnesses,  and  is  not 
prepared  with  the  evidence  to  re- 
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but  it,  his  proper  course  is  to  ap- 
ply for  an  adjournment  in  order 
to  procure  it,  or  for  leave  to  with- 
draw a  juror,  and  if  he  neglects  to 
do  so,  and  allows  the  case  to  go  to 
the  jury  on  the  evidence  taken, 
the  court  will  not  grant  him  anew 
trial  on  the  ground  that  the  evi- 
dence was  a  surprise  to  him,  and 
that  the  witnesses  whose  testimony 
was  needed  to  rebut  it,  were  kept 
away  from  the  trial  by  the  con- 
trivance of  persons  acting  in  the 
interest  of  his  adversary.  ib. 

—  when  granted  for  excessive  verdict  \ 
in  libel  suit. 

See  DAMAGES,  1 . 


NEW  YORK  CITY. 

1.  An    act    of   the  Legislature   (L. 
1867,  c.  697,  §  3)  provided  that  all 
damage  arising  from  the  closing  of 
a  street  in  the  city  of  New  York, 
under  the  proceedings  authorized 
by  that  act,  should  be  ascertained 
and  paid  in  tTiemanntr  specified  in 
the  act  of   1852  (L.   1852,  c.  52, 
§§  3,  4),  by  which  the  duty  of  es- 
timating and  assessing  the  dam- 
age arising    from  the  closing  of 
streets  in  certain   cases   was  im- 
posed on  the  assessors  appointed 
to  estimate  and  assess  the  expense 
of  conforming  to  the   change  of 
grade,  &c. :  Held,  that  the  act  of 
1867  must  be  construed  to  mean 
that  the  damages  were  to  be  ascer- 
tained by  the  persons  appointed  to 
estimate  the  expense  of  a  change 
of  grade,  and  that  if  there  were  no 
persons  known  by  that  name  when 
the  act  of  1867  was  passed,  then  it 
must  be  construed  to  mean  the 
official  persons  who  had  succeed- 
ed  to   and    who   performed   that 
duty,  by  whatever  name  they  were 
known.      People  ex  rel.    Ward  v. 
Asten,  18 

2.  Held,  further,  that  the  board  of 
assessors  created  by  the  act  of  1859  j 
(L.  1859,  c.  302),  under  the  power  j 


conferred  on  them  by  said  act 
(§  15),  to  "  make  estimates  and  as- 
sessments as  required  by  law,  for 
*  *  *  *  and  all  other  improve- 
ments directed  by  corporation  or- 
dinances, for  which  an  assessment 
is  to  be  made,"  were  the  proper 
officers  to  make  the  estimate  and 
assessment  contemplated  by  the 
act  of  1867.  ib. 

Under  §  32  of  the  charter  of  the 
city  of  New  York  (L.  1870,  cb. 
137),  allowing  the  head  of  each 
department  from  time  to  time  to 
remove  the  employees  in  his  de- 
partment, and  change  their  sala- 
ries, when  an  employee  is  notified 
by  the  head  of  his  department  of 
the  amount  at  which  his  salary  is 
fixed,  he  cannot  after  that  recover 
from  the  city  any  greater  compen- 
sation, although  he  is  detailed  to 
perform,  and  does  perform,  serv- 
ices for  the  city  outside  of  those 
belonging  to  his  position.  Jfruns 
v.  The  Mayor,  &c.  of  New  York, 

156 

,  So  held,  where  a  clerk  in  the 
finance  department  was  assigned 
to  the  additional  duty  of  book- 
keeper to  the  board  of  commis- 
sioners of  the  sinking  fund,  in 
place  of  a  former  book-keeper,  and 
performed  the  duties  of  that  po- 
sition in  addition  to  those  of  his 
own.  ib. 

,  The  remedy  afforded  to  creditors 
of  the  city  of  New  York  by  the 
creation  of  the  board  of  apportion- 
ment and  audit  under  the  acts  of 
1872  (L.  1872,  chs.  9  and  29),  was 
merely  cumulative,  and  did  not  re- 
quire the  submission  of  claims  to 
that  body;  and  their  audit  and 
allowance  of  a  claim  at  a  certain 
amount,  where  the  claimant  did 
not  submit  his  rights  to  their  ac- 
tion, is  not  conclusive  as  to  the 
amount  of  the  claim;  nor  is  the 
receipt  by  the  claimant  of  the 
amount  allowed  him  by  the  board 
a  bar  to  his  suit  against  the  city  to 
recover  the  balance  of  what  he 
claims  to  be  due.  ib. 
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6.  One  A.  being  employed  as  inter- 
preter to  the  county  courts  of  the 
city  and  county  of  New  York,  the 
board  of  supervisors  on  May  26th, 
1870.  passed  a  resolution  provid- 
ing that  the  "salary  of  A.,  gen- 
eral interpreter,"  &c.,   should  be 
$3,5<)0    per    annum,    and    subse- 
quently, in  1874.  by  an  act  of  the 
legislature  (L.  1874,  ch.  566),  this 
resolution  -was  confirmed,  ratified 
and  legalized,  and  the  comptroller 
of  the  city  and   coucty  of  New 
York  was  directed  to  pay  him  his 
salary  at  that  rate,  for  the  term  un- 
paid for.     Held,  the  resolution  and 
the  statute  ratifying  it,  were  for 
the  personal  benefit  of  A.   only, 
and  did  not  extend  to  the  benefit 
of  plaintiff,  who  succeeded  him  as 
interpreter.       Sosentfial    v.     The 
Mayor,  &c.  of  New  York,  167 

7.  It  seems,  that   the  resolution  of 
the  board  of  supervisors  was  with- 
out authority  in  that  body  to  pass 
it,  and  was  void.     Per  ROBINSON, 
J.  ib. 

8.  It  seems,  that  no  such  officer  as 
general  interpreter  to  the  county 
courts  in  the  city  and  county  of 
New  York  has  ever  been  created 
by  law,  and  that  the  interpreter 
employed  in  those  courts  is  simply 
an  attendant,  and  not  an  officer  of 
the  court.     Per  ROBINSON,  J.      ib 

9.  Where  the  claim  of  the  plaintiff 
against  the  city  of  New  York  had  i 
been  audited  by  the  board  of  au- 
dit created  by  the  act  of  1872  (L. 
1872,  ch.  9),  and  allowed  at  a  cer- 
tain sum,  which  had  been  paid  to 
the  plaintiff  and  received  by  him, 
although  under  protest,  and  a  re- 
ceipt in  full  given  by  him:  Held, 
that  plaintiff  was  estopped  from 
maintaining  an  action  against  the 
city  for  the  balance.     The  muni- 
cipal corporation  of  the   city  of 
New  York,  and  its  officers,  agents, 
or  servants,  do  not  stand  in  the 
position  of  mere  private  creditors 
and  debtors.     Such  a  corporation 
is  a  creature  of  the  law.  for  public 
purposes,  as  an  intermediate  agent 


between  the  people  at  large  and 
private  individuals,  for  effecting 
public  objects.  Its  obligations  as 
a  private  debtor,  where  they  arise 
upon  a  quantum  meruit,  must  re- 
late to  matters  in  which  the  cor- 
poration under  its  charter  possesses 
private  rights  of  ownership  to 
property,  in  respect  to  which  it  is 
authorized  to  contract :  and  to  re- 
cover for  services  rendered  by  its 
officers  or  servants,  it  must  be 
shown  that  the  claim  is  one  recog- 
nized by  law,  and  payable  out  of 
existing  funds,  or  which  may  be 
raised  by  taxation.  Per  ROBIN- 
SON, J.  Calldhan  v.  The  Mayor, 
&c.  of  New  York,  230 

10.  Under  the  power  conferred  on 
the  commissioners  of  taxes  and  as- 
sessments of  the  county  of  New 
York,  by  L.   1869,  ch.  898,  §  2, 
*'  from  time  to  time  to  appoint  and 
fix    the    compensations    of    such 
clerks  and  employees  as  they  may 
deem  essential  to  the  effective  dis- 
charge of  the  duties  of  the  depart- 
ment." the  appointment  of  a  clerk 
at  a  fixed  salary  per  annum,  con- 
stitutes no  fixed   or   definite  em- 
ployment of  such  person  as  clerk 
for  the  then  current  year  or  any 
other  specific  period,  and  he  may 
at  any  time  be  removed  by  the  ap- 
pointing power.  Per  ROBINSON,  J. 
Gillespie  v.    The   Mayor,    &c.   of 
New  YorTc,  286 

11.  The  authority  vested  in  the  com- 
missioners to  appoint  and  fix  the 
rate  of  compensation  of  clerks  and 
employees,  imposes  upon  them  the 
duty  not  only  of  appointing  and 
removing  such  appointees  when- 
ever they  deem  proper,  but  also 
from  time  to  time,  of  altering  and 
again  fixing  the  rate  of  compensa- 
tion as  in   the  judgment  of  the 
commissioners  the  public  interest 
requires,    and    their   engagement 
and  employment  of  a  clerk  is  sub- 
ordinate to  the  exercise  of  such 
discretion  and  judgment,   which 
cannot  be  legally  surrendered  or 
abridged    by   contract    with   any 
clerk  or   employee,   or  upon  any 
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agreement  in  relation  thereto,  ex- 
cept as  to  the  rate  of  compensation 
agreed  upon  for  services  actually 
performed.  Per  ROBINSON,  J.  ib. 

12.  The   plaintiff  having  been   ap- 
pointed a  clerk  in  the  tax  office, 
by  the  commissioners,  and  his  sal- 
ary fixed  at  $3,000  per  annum,  was 
paid  at  that  rate  up  to  January 
1st,  1872,  and  thereafter  continued 
to  act  as  such  clerk,  without  any 
payment  being  paid  to  him  on  ac- 
count of  his  salary,   up  to  some 
time  prior  to  April,  1872,  when  he 
was  notified  that,  owing  to  a  re- 
duction iu  the  appropriations  for 
the  current  year,   the  amount  of 
his  salary  would  remain  undeter- 
mined until  further  action  of  the 
commissioners.     The  plaintiff  con- 
tinued  in   the    employment,    and 
was  afterwards  notified  that  his 
salary  had  been  reduced  to  $2,000 
per  annum,  to  commence  January 
1st,  1872,  and  in  April,   1872,  he 
was  paid  his  salary  for  January, 
February,  and  March,  1872,  at  that 
rate,  and  gave  a  receipt  "  in  full  " 
therefor.     Held,  that  the  plaintiff, 
by  his  continuance  in  the  employ- 
ment after  notice  that  his  salary 
would  remain  undetermined  until 
further  action,  signified  his  accept- 
ance of  the  salary  that  might  be 
fixed  for  him  by  the  commission- 
ers, and  could  not  claim  more  than 
they  might  thereafter  allow  him. 

ib. 

13.  Under  L.  1872,  ch.  580— giving 
to  the  board  of  revision  and  cor- 
rection of  assessments  in  the  city 
of  New  York,  the  power  to  refer 
an  assessment  back  to  the  board  of 
assessors  for  revisal  and  correction 
in  such  respects  as  they  shall  de- 
termine— where    the    board   send 
back   an   assessment    with   direc- 
tions to  the  board  of  assessors  to 
correct  it  in  a  certain  particular — 
e.  g.,   by  striking  out  awards  to 
property    owners    caused    by    a 
change  of  grade — although  such 
action  may  be  illegal  and  invalid, 
yet  it  does  not  operate  to  cause 
the  assessment  to  stand  confirmed 


under  L.  1861,  ch.  308,  §  1,  which 
provides  that  an  assessment  shall 
stand  confirmed  within  thirty  day* 
from  the  time  of  its  presentation 
for  confirmation,  if  it  is  not  con- 
firmed before  that  time.  Tone  v. 
The  May  or,  &c.  of  New  Yoik,  343 

14.  Where  work  was  done  for  the 
city  of  New  York,  under  a  con- 
tract that  payment  should  be  made 
only  upon  the  confirmation  of  the 
assessment    for    the   work :  Held, 
that  the  neglect  or  refusal  of  the 
board  of  revision  and  correction 
of  assessments,  although  illegal,  to 
confirm  the  assessment,  was  not 
imputable  to  the  city,  so  as  to  sup- 
port an  action  for  the  money  due 
for  the  work    before   the   assess- 
ment  had    been    confirmed,    and 
that  the  remedy  of  the  contractor 
was  by  mandamus  to  compel  the 
board  to  confirm  it.  ib. 

15.  The  Board  of  Commissioners  of 
Public  Charities  and  Correction  of 
the  City  of  New  York,  created  by 
the  city  charter  (L.  1873,  ch.  335T 
§   74),    are   the   overseers   of  the 
poor  of  a  town,  so  as  to  enable 
them  to  sue  for  penalties  imposed 
by  the  act  "to  suppress  intemper- 
ance, and  to  regulate  the  sale  of 
intoxicating  liquors"    (L.     1857, 
ch.  628),  and  which,  by  the  stat- 
ute, are  to  be  sued  for  and  recov- 
ered "  in  a  civil  action  by  and  in 
the  name  of  the  overseers  of  the 
poor  of  the  town  in  which  the  al- 
leged penalty  was  incurred."    The 
Board  of  Commissioners  of  Public 
Charities  and  Correction  of  the  City 
of  New  York  v.  McGurrin,         349 

16.  The  different  bodies  who  have 
acted  as  overseers  of  the  poor,  and 
exercised  their  powers  in  the  city 
of  New  York,  examined  and  ex- 
plained.    Per  Chiel  Justice  DALY. 

ib. 

17.  Where  the  plaintiff,  who  was  a 
person  who   was  not  acquainted 
with  any  foreign  language,  and  in- 
competent to  perform  the  duties 
of  an/  interpreter,  was  appointed 
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by  the  justice  of  one  of  the  Dis- 
trict Courts  in  the  city  of  New 
York  (under  L.  1866,  ch.  745,  giv- 
ing him  power  "  to  appoint  an 
officer  "  to  "  be  known  and  desig- 
nated as  District  Court  interpre- 
ter ";,  as  interpreter  of  that  court, 
but  the  plaintiff,  during  the  terra 
of  his  appointment,  never  per- 
formed any  services  as  interpreter : 
Held,  that  the  plaintiff,  by  accept- 
ing the  position  of  interpreter, 
when  he  understood  no  foreign 
language,  and  could  not  interpret 
at  all,  stood  convicted  of  a  fraud 
upon  the  appointing  power  and 
the  public,  or  upon  the  public 
alone,  and  was.  not  entitled  to  re- 
cover the  salary  attached  by  the 
statute  to"  the  position  of  interpre- 
ter. Oonroy  v.  The  Mayor,  &c.  of 
New  York,  490 

18.  The  printing  of  ballots  for  vot- 
ing upon  the  constitutional  amend- 
ments, provided  by  L.   1874,  ch. 
330,  for  submission  to  the  people, 
when  directed  to  be  done  by  a  re- 
solution of  the  board  of  aldermen 
of  New  York  City,  acting  as  su- 
pervisors of  the  county  of  New 
York,  approved  by  the  mayor,  is 
an  expense  for  which  the  corpora- 
tion of  the  city  of  New  York  is 
liable.     Brown  v.    The  Mayor,  &c. 
of  New  York,  497 

19.  The  provision  in  the  city  char- 
ter of  1873,  requiring  printing  to 
be  supplied  in  the  manner  therein 
provided  for,   does  not  apply  to 
such  a  case.  ib. 


-  fees  of  coroners   in   New    York 
*    City. 


See  CORONERS,  1. 

-  power  of  supervisors  to  employ 

person  to  take  charge  of  county 
offices. 

See  COUNTY  CHARGES. 

NOTARY. 

-  seal  of,  how  attached. 

See  EVIDENCE,  6. 


o 

OVERSEERS  OF  POOR. 

who  are,  in  New  York  City. 

See  NEW  YORK  CITY,  15. 

P 

PARTIES. 


who  may  ~be  joined  as  defendants 
in  an  action  for  trespass. 


See  ACTION,  1. 


PARTNERSHIP. 

1.  An  action  can  be  maintained  by 
one  partner  against  another  for  a 
breach  of  a  covenant  contained  in 
the  articles  of  copartnership  where 
the  liability  arising  from  the  cov- 
enant is  entirely  distinct  from  the 
affairs  of  the  partnership,  and  in 
no  way  jointly  connected  with  the 
prosecution  of  it  as  a  joint  enter- 
prise or  adventure.  Halliday  v. 
Carman,  422 

PENDING  SUIT. 

1.  Where  the  defendant  and  another 
entered  into  a  partnership  in  the 
purchase  of  and  transactions  in  re- 
gard to  ho?  ses,  and  the  defendant 
agreed  with  his  partner  that  no 
charge  should  be  made  against 
him  (the  partner)  for  the  keeping 
or  the  training  of  the  horses: 
Held,  that  an  action  at  law  would 
lie  against  the  defendant  for  a 
breach  of  this  covenant  on  his 
part,  in  consequence  of  which  his 
partner  was  obliged  to  provide 
for  the  keeping  of  the  horses,  and 
that  the  fact  that  a  suit  in  equity 
was  pending  for  the  sattlement 
and  adjustment  of  the  partnership 
accounts  was  not  a  bar  to  the  ac- 
tion, if  the  breach  of  this  covenant 
by  the  defendant  was  not  set  up 
and  litigated  in  that  action.  Hal- 
liday v.  Carman,  422 
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PLEADING. 

1.  Where,  before  judgment,  a  settle- 
ment was  made  between  the  par- 
ties, the  court  being  satisfied  that 
it  was  not  made   collusively,  or 
with  intent  to  defraud  the  plaint- 
iff's attorney,  allowed  the  defend- 
ants to  put  in  a  supplemental  an- 
swer setting  up  the  facts  of  the 
settlement.  Christy  v.  Perkins,  237 

2.  Under  a  plea  of  payment  a  guar- 
antor cannot  avail  himself  of  any 
legal  set-off  or  counter-claim  ex- 
isting in  favor  of  his  principal,  ex- 
cept under  circumstances  appeal- 
ing to  the  equitable  consideration 
of  the  court.     Coe  v.  Cassidy,  242 

3.  Where   a   public  officer — e.  g.,  a 
a  police  justice  in  the  city  of  New 
York — is  paid  installments  of  his 
salary  at  regular  stated  intervals, 
each   payment  being  in   full   for 
what  is  due  or  supposed  to  be  due 
him  for  a  certain  term,  this  does 
not  open  a  ruiAing  account  be- 
tween him  and  the  corporation  by 
which  he  is  paid,  and  if  he  is  paid 
more  than  is  due  him,  through  a 
mistake  as  to  the  law  fixing  his 
salary,  such  overpayment  cannot 
be  proved  in  an  action  by  him  for 
salary  subsequently  accruing,  un- 
der a  plea  of  payment.  McGinniss 
v.  The  Mayor  of  New  York,       416 

for  amendment  of  pleadings  after 

judgment. 

See  AMENDMENT. 


in  an  action,  against  corporation 
not  necessary  to  allege  incorpo- 
ration. 


See  CORPOKATIONS,  1 . 


POST  OFFICE. 

1 .  A  letter  carrier  employed  by  the 
post  office  department  for  the  free 
delivery  of  mnil  matter  under  the 
provisions  of  §  3865  of  the  Revised 
Statutes  of  the  United  States,  pro- 
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viding  for  the  free  delivery  of 
mail  matter  in  cities  containing  a 
population  of  50,'>00,  is  a  "carrier 
of  the  mail "  within  §  3980  of  the 
Revised  Statutes  of  the  United 
States,  providing  that  "  every  route 
agent,  postal  clerk,  or  other  carrier 
of«the  mail,  shall  receive  any  mail 
matter  presented  to  him,  if  prop- 
erly prepaid  by  stamps,  and  deliver 
the  same  for  mailing  at  the  next 
office  at  which  he  arrives,"  and  a 
delivery  of  a  letter  to  such  a  car- 
rier is  a  deposit  of  it  in  the  post 
office.  Wynen  v.  Schappert,  558 


PRACTICE. 

1.  In  an  action  for  the  dissolution  of 
a  partnership  and  an   accounting, 
an    interlocutory    judgment    was 
rendered  in  favor  of  the  plaintiff, 
by  which   a   dissolution  and   ac- 
counting was  ordered,  and   also 
the  appointment  of  a  receiver  un- 
less a  bond  with  surety  was  given 
by  the  defendants,  conditioned  to 
pay  to  the  plaintiff  any  sum  which, 
"  upon  final  judgment  "  in  the  ac- 
tion, might  be   found   due   him. 
From  this  interlocutory  judgment 
an  appeal  was  taken,  and  the  case 
carried  to  the  Court  of  Appeals, 
where  the  judgment  was  reversed 
and   a  new  trial  ordered  on  the 
ground  that  evidence  offered  by 
the  defendants    on   the   trial   to 
establish  a  countar-claim,  set  up 
in   their    answer,   had    been    im- 
properly rejected.     Held,  that  be- 
fore the  new  trial  had  been  had, 
the  court  would  not,  on  applica- 
tion of  the   surety  on  the  bond, 
order  it  to  be  given  up  and  can- 
celed, but  would  leave  him  to  set 
up  the  facts  as  a  defense,  in  case 
an    action    should     be     brought 
against  him  on  the  bond.     More  v. 
Rand,  79 

2.  Where,  after  demurrer  to  a  plead- 
ing   is    amended,    the    amended 
pleading  supersedes  the  previous 
one,  and  the  first  pleading  is  ob- 
solete, and  does  not  properly  form 
part  of  the  judgment  roll;    but 
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where,  after  a  demurrer  to  .a  com- 
plaint is  overruled,  and  the  de- 
fendant answers  over,  and  a  trial 
on  the  issues  thus  formed  is  had, 
and  judgment  thereon  rendered, 
the  demurrer  and  the  order  over- 
ruling it,  and  any  proceedings  on 
appeal  from  that  order,  as  well  as 
the  answer,  are  proper  parts  of 
the  judgment  roll,  being  orders 
and  papers  involving  the  merits 
and  necessarily  affecting  the  judg- 
ment, as  the  defendant,  notwith- 
standing his  having  answered  over, 
may  desire  to  review  on  appeal 
the  order  overruling  his  demurrer. 
Thornton  v.  The  St.  Paul  &  Chi- 
cago Railroad  Company  et  al.,  512 


PRINCIPAL  AND  AGENT. 

1.  A  policy  of  fire  insurance  con- 
tained a  clause  declaring  that  it 
was  "understood  and  agreed,  as 
one  of  the  conditions  of  this 
policy,  that  the  person  or  persons, 
if  any,  other  than  the  assured,  who 
have  procured  this  insurance  to  be 
taken  by  this  company,  shall  be 
deemed  the  agent  or  agents  of  the 
assured,  and  not  of  this  company, 
in  any  and  all  transactions  relat- 
ing to  this  insurance:  "  Held,  that 
one  who  was  employed  by  the  in 
surance  company  as  a  surveyor 
and  solicitor,  and  who  procured 
the  defendant  to  insure  in  the  com- 
pany, did  not  come  within  the 
meaning  of  this  clause,  and  was  to 
be  regarded  as  the  agent  of 'the 
company.  Andes  Fire  Jns.  Co.  v. 
Loehr,  105 

2.  Defendant's  husband,  with  her 
concurrence,  and  in  order  to  con- 
ceal his  property  from  his  credit- 
ors, carried  on  business  in  her 
name,  but  in  reality  for  his  own 
benefit.  The  plaintiffs,  knowing 
these  facts,  sold  goods  on  credit 
to  be  used  in  the  business,  anc 
the  defendant's  husband,  who 
acted  as  her  agent  in  buying  the 
goods,  told  the  plaintiffs  to  charge 
the  goods  to  him  or  the  defend 
ant,  as  they  choose,  and  the  plaint 


iffc,  after  consultation,  charged 
the  goods  to  the  defendant's  hus- 
band. Held,  that  this  was  an 
election  by  the  plaintiffs  to  accept 
the  defendant's  husband  and  agent 
as  principal  in  the  transaction, 
which  they  could  not  revoke,  and 
that  a  finding  by  a  referee  in  an 
action  against  the  defendant  for- 
the  price  of  the  goods,  that  the 
plaintiffs,  by  so  doing,  "  did  not 
intend  to  exonerate  the  defendant 
from  liability  therefor,"  was  er- 
roneous. Foster  v.  Persch,  164 

3.  Where  A.  indorsed  B.'s  name  on 
a  check  drawn  to  his  (B  's)  order, 
and  B.,  although  notified  of  this, 
made  no  objection,  nor  ever  in  any 
way  repudiated  A.'s  assumed  au- 
thority to  sign  his  uame :  Held,  in 
an  action  by  the  drawers  of  the 
check  against  the   bank  on  which 
it  was  drawn,  for  the  moneys  paid 
by  them  on  such  indorsement,  that 
these  facts  were  sufficient  to  show 
a  ratification  by  B.  of  A.'s  assumed 
authority.       Messenger  v.    Fourth 
Nat.  Sank,  190 

4.  "Where  plaintiff  took  his  horse  to- 
the  shop  of  a  blacksmith,  whom 
he  was  in  the  habit  of  employing, 
and   found    there   only  two  men 
working  at  the  forge   (and   who 
were,  in  fact,  servants  of  the  de- 
fendant), one  of  whom,  at  the  re- 
quest ol  the  other,  shed  the  plaint- 
iff's horse:  Held,  that  the  defend- 
ant was  liable  for  damage  done  to 
the  plaintiff's  horse  through  negli- 
gence in  shot  ing  him;    that,  as 
these  men  were  actually  servants 
of  the  defendant,  aloce  in  charge 
of  a  shop  where  people  came  at 
all  hours  of  the  day  to  have  horses 
shod,  and  as  they  were  willing  to 
shee  the  plaintiff's  horse,  that  the 
plaintiff  had  a  right  to  presume 
that  they  were  persons  of  sufficient 
skill  and  employed  by  the  defend- 
ant for  that  purpose,  and  that  the 
defendant  could  not  escape  liabil- 
ity for  their  acts  by  showing  that 
they  were  not  employed    by  him 
for  shoe  ng  horses,  but  for  other 
purposes.     Lerwess  v.  Post,        321 
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•5.  "Where  the  defendant  was  the 
owner  of  a  store  in  the  city  of 
New  York,  a  part  of  which  was 
occupied  by  the  plaintiffs  as  sub- 
tenants of  the  defendant's  lessees, 
and  the  defendant,  for  the  pur 
pose  of  making  necessary  repairs 
to  the  building,  made  a  contract 
with  a  builder,  for  a  specified 
sum,  to  put  a  new  roof  on  the 
building,  but  did  not.  in  such  con- 
tract, bind  the  builder  to  use 
proper  means  to  protect  the  prop- 
erty of  the  tenants  from  the 
weather  while  such  repairs  were 
being  made:  Held,  that  the  de- 
fendant was  liable  for  the  negli- 
gence of  the  contractor  in  leaving 
the  roof  without  covering,  so  that 
during  a  storm  the  rain  came 
through  and  damaged  the  plaint- 
iff's goods.  Sulzbacher  v.  Dickie, 

469 

6.  The  cases  in  this  State,  upon  the 
application  of  the  rule  of  respon- 
dent superior  in  like  instances,  re- 
viewed and  examined.  Per  Chief 
Justice  DALY.  ib. 


PRINCIPAL  AND  SURETY. 

1.  A  judgment  was  recovered  and 
docketed  against  A.,  and  became 
a  lien  on  certain  re«l  estate,  which, 
pending  an  appeal,  he  sold  with 
covenants  of  warranty  to  a  pur- 
chaser who  had  no  knowledge  of 
the  judgment,  and  under  that  pur- 
chase the  plaintiff,  by  certain 
mesne  conveyances,  became  the 
owner  of  the  property.  That  judg- 
ment having  been  affirmed,  an 
appeal  was  taken  to  the  Court  of 
Appeals,  and  on  that  appeal  an 
undertaking  to  stay  proceedings 
was  given,  and  the  judgment  hav- 
ing been  affirmed  by  the  Court  of 
Appeals,  the  defendant  W.,  who 
had  knowledge  of  all  these  facts, 
purchased  the  judgment,  and  after- 
wards gave  a  release  to  the  sure- 
ties on  the  undertaking,  and  after- 
wards assigned  the  judgment  to 
ihe  defendant  M. :  Held,  that  un- 


der the  circumstances  the  holder 
of  the  real  estate  purchased  from 
A.  stood  to  the  sureties  on  the  un- 
dertaking on  appeal  in  the  rela- 
tion of  a  surety,  and  that,  as  they 
had  been  released  from  liability 
for  the  judgment,  it  could  not  be 
enforced  against  the  land,  and 
that  in  an  action  for  that  purpose 
the  enforcement  of  the  judgment 
against  the  property  would  be  per- 
petually enjoined.  Barnes  v.  Mott, 

150 

2.  The  obligation  of  the  sureties  on 
an  undertaking  given  under  §  187 
of  the  Code,  upon  the  arrest  of  a 
defendant,  being  joint  and  not  sev- 
eral, the  estate  of  a  surety  who 
dies  cannot  be  held  on  it.  Davis 
v.  Van  Suren,  391 


PROCESS. 

-  when  officer  not  obliged  to  execute 
process  not  showing  jurisdiction 
of  court. 

See  SHERIFF,  3. 


PROTEST. 

-  serving  notice  of. 

See  BILLS  AND  NOTES,  5,  6. 

PUBLIC  POLICY. 

-  when  money  paid  under  contract 

void  as  against  public  policy 
can  be  recovered  back. 


See  CONTRACT,  5. 


Q 

QUIET  ENJOYMENT  (COVE- 
NANT OF). 

1.  An  action  for  breach  of  covenant 
of  quiet  enjoyment  in  a  lease  does 
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not  lie  for  the  tearing  down  and 
removal  of  the  demised  buildings 
by  third  persons  having  no  privity 
with  and  not  acting  under  the  di- 
rection of  the  lessors.  Connor  v. 
Berriheimer,  295 


E 

RAILROAD   CORPORATION 
ACT. 

Under  the  general  railroad  corpo- 
ration act  (L.  1850,  ch.  140),  and 
the  amendments  to  the  same,  pay- 
ment of  subscription  to  stock  in 
patent  rights  of  unascertained 
value,  is  not  a  payment  "in  money" 
•within  the  meaning  of  the  statute. 
Tanker  v.  Walface,  364 


REAL  ESTATE. 

as  to  enforcement  of  covenants  in 

regard  to  use  of. 

See  COVENANT,  1,  2. 

See  also  QUIET  ENJOYMENT,  1. 


RECEIVER. 

A  receiver  of  the  real  and  personal 
estate  of  the  husband,  appointed 
in  a  divorce  suit  under  the  pro- 
visions of  the  Revised  Statutes  (1 
R.  8.  p.  148,  §  60,  which  declare 
that  the  court  "may  sequestrate 
the  personal  estate  of  the  defend- 
ant, and  the  rents  and  profits  of 
his  real  estate,  and  may  appoint  a 
receiver  thereof"),  does  not  ac- 
quire any  title  to  the  fee  of  real 
estate,  but  only  the  right  to  the 
possession  thereof,  and  cannot 
maintain  an  action  to  set  aside  ab- 
solutely a  conveyance  made  by  the 
husband  in  fraud  of  his  rights, 
though  he  mny  have  it  declared 
void  as  far  as  his  right  to  the  pos- 
session is  concerned.  Foster  v. 
Townshend,  136 


2.  The  rights  and  powers  of  receivers 
considered  and  explained,  and  the 
practice  of  the  English  courts  in 
such  cases  examined,  and  the  cases 
thereunder  collated.  Per  Chief 
Justice  CHARLES  P.  DALY.  #L 


REFERENCE. 

1.  Where  the  trial  of  the  issues  in  an 
action  is  by  order  of  the  court  sent 
to  a  referee,  on  the  ground  that 
the  examination  of  a  long  account 
is  involved,  and  the  judgment  en- 
tered on  the  report  of  the  referee 
is  on  appeal  reversed  and  a  new 
trial  ordered,  the  new  trial  does 
not  as  of  course  take  place  before 
the  referee  before  whom  the  former 
trial  was,  but  either  party  is  en- 
titled to  have  the  cause  placed  on 
the    general    calendar    for    trial 
without    prejudice  to   a   motion 
for    a    new    order    of    reference. 
Devlin  v.  The  Mayor,  &c.  of  New 
York,  48ft 

2.  Qucere,   as  to   whether  the  rule 
would  be  the  same  in  a  non-refer- 
able case  where  the  parties  con- 
sented to  a  trial  of  the  issues  be- 
fore a  referee.  ib- 

power  of  court  to  order  reference 

to  determine  amount  of  attor- 
ney^ claim  against  client. 

See  ATTORNEY  AND  CLIENT,  1. 


REPLEVIN. 

-  action  of,  cannot  ~be  removed  from 
District  Court. 

See  DISTRICT  COURT,  6. 


RES  ADJUDICATA. 
See  FORMER  JUDGMENT. 
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SALE. 

,  Where  a  bill  of  sale  of  personal 
property  was  taken  in  payment  of 
rent  due,  and  the  vendee  agreed, 
on  the  fulfillment  of  certain  con- 
ditions, to  resell  it  to  the  seller  at 
the  same  price  at  which  it  was 
valued  in  the  bill  of  sale:  Held, 
that  this  was  an  absolute  transfer 
of  the  property,  and  not  a  mort- 
ofit.  Coev.  Cassidy,  242 


2.  A  sale  of  goods  to  be  disposed  of 

'  by  the  vendee  at  retail  cannot  be 

conditional,    and   an   attempt    to 

make  it  so  is  fraudulent  and  void 

as    to   creditors  of    the    vendee. 


Devlin  v.  O'Neill, 


305 


3.  The  plaintiff  had  in  his  warehouse 
sofas  and  chairs  already  manufac- 
tured, and  ready  to  have  put  on 
them  a  covering  according  to  the 
taste  or  choice  of  the  purchaser. 
The  defendant  selected  a  sofa  and 
some  chairs,   and  gave  orders  to 
have  them  covered  with  a  certain 
material,  and  the  price  of  the  arti- 
cles selected,  covered  with  the  ma- 
terial chosen  by  him,  was  agreed 
on  (which  amounted  to  more  than 
$50) ;  Held,  that  this  was  a  con- 
tract for  the  sale  of  goods  within 
the  statute  of  frauds  (2  R.  S.  136, 
§  3).     Flint  v.  Corlitt,  429 

4.  Where  the    contract  is  for  the 
purchase  of  an  article  which  the 
vendor  usually  has  for  sale  in  the 
course  of  his  business,  which  he 
keeps  in  his  warehouse   substan- 
tially made  but  not  entirely  fin- 
ished, that  the  taste  or  wish  of  the 
purchaser  may  be  con8ulted  as  to 
the  final  finish,  the  finishing  of  it 
in  the  way  that  the  purchaser  pre- 
fers does  not  change  the  contract 
from  one  of  sale  into  a  contract  for 
work  and  labor.  ib. 


See  WARRANTY,  1. 


SEAL. 


of  notary,  how  attached. 


See  EVIDENCE,  6. 


SHERIFF.- 

1.  When  several  persons  occupy  dis- 
tinct and  several  apartments  in  the 
same  house,  and  hire  from  a  land- 
lord who  also  resides  in  the  house, 
the  house  is  the  dwelling-house  of 
the  landlord,  and  the  street  door 
is  the  outer  door  of  all  the  tenants 
living  in  the  house,  and  a  sheriff 
who  lawfully  enters  through  such 
outer  door  may  break  open   the 
doors  of  an  apartment  occupied  by 
any  tenant,  in  order  to  levy  an  ex- 
ecution on  the  goods  of  such  ten- 
ant in  the  room.     Cantrell  v.  Con- 
ner, 39 

2.  The  rule  that  a  sheriff  cannot 
execute  process  in    favor  of    or 
against  himself,   extends    to  the 
sheriffs  deputy,  and  where  an  exe- 
cution is  issued  to  a  sheriff  against 
one  of  his  deputies,  he  cannot  de- 
liver it  to  that  deputy  to  execute. 
Holbrook  v.  Brennan,  46 


3.  In  an  action  against  an  officer  (a 
marshal  of  the  city  of  New  York), 
for  not  taking  a  proper  undertak- 
ing from  a  defendant  taken  into 
custody  by  him  under  an  order  of 
arrest  which  had  been  granted 
in  an  action  of  replevin,  under 
§  179,  sub.  3,  of  the  Code  of  Pro- 
cedure: Held,  that  it  was  neces- 
sary to  show  the  existence  of  the 
facts  conferring  jurisdiction  on 
the  judge  to  grant  the  order  of 
arrest,  for  the  reason  that,  if  those 
facts  did  not  exist,  the  officer  was 
not  obliged  to  execute  the  order 
at  all,  and  could  not,  therefore,  be 
be  held  liable  by  the  party  issuing 
it  for  an  improper  execution  of  it. 
Josuez  v.  Murphy,  324 
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-  as  to    what  undertaking  he  is 

required  to  take  from  defend- 
ant arrested  in  action  of  re- 
plevin. 

See  A  BREST,  2,  3,  4. 

-  prima  facie  evidence  against,  in 

action  for  false  return. 

See  EVIDENCE,  4. 


STIPULATION. 

-  to  waive  benefit  of  rule  that  ac- 
tion abates  by  death. 

See  ABATEMENT,  1. 


SUPERVISORS. 

-  power  of,  to  employ  person  to  take 
charge  of  county  offices. 

See  COUNTY  CHARGES. 


SUPPEMENTAL  ANSWER. 
See  PLEADING,  1. 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  The  personal  representatives  of  a 
deceased  judgment  creditor,  in 
whose  lifetime  an  execution  was 
issued  upon  the  judgment  and 
returned  unsatisfied,  upon  show- 
ing that  fact  and  giving  proof  that 
letters  testamentary  or  of  admin- 
istration have  been  issued  to  them, 
may  have  an  order  for  the  examina- 
tion of  the  judgment  debtor  in 
proceedings  supplementary  to  exe- 
cution, and  it  is  not  necessary  that 
the  personal  representatives  should 
have  the  judgment  revived  and 
continued  in  their  name  before 


they  proceed  to  enforce  it.    Walker 
v.  Donovan,  552 

2.  The  former  practice  in  such  cases, 
and  the  changes  in  it  made  by 
§  283  of  the  Code,  as  amended  in 
1866,  reviewed  and  explained. 
Per  CHARLES  P.  DALY,  Chief 
Justice.  ib. 


T 

TAXATION. 

1.  The  right  to  collect  wharfage 
from  a  pier  in  the  city  of  New 
York,  is  a  mere  incorporeal  right, 
and  not  subject  to  taxation. 
Smith  v.  The  Mayor,  &c.  of  New 
York,  401 


TIME. 

-computation  of, in  District  Court. 
See  DISTRICT  COURT,  9. 

TRESPASS. 

-  where  two  may  be  sued  as  joint 
trespassers. 

See  ACTION,  1. 


w 

WAIVER. 

-  of  rule    that  action   abates  by 

death. 

See  ABATEMENT,  1. 

-  as  to  what  is  waiver  of  right  fo 

enforce  covenants  in  regard  t» 
use  of  real  estate. 

See  COVENANT,  1,  2. 
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-  of  right  to  object  to  jurisdiction 
of  court. 

See  JURISDICTION,  1,  2. 


WARRANTY. 

1.  Where  the  defendants,  seed  deal- 
ers, sold  to  the  plaintiff  certain 
seed  as  seed  of  the  variety  known 
as  flat  Dutch  cabbage  seed,  raised 
by  Van  Wycklen  on  Long  Island, 
who  raised  it  in  a  locality  pe- 
culiarly adapted  for  raising  seed 
that  would  head  into  cabbages : 
Held,  that  this  amounted  to  a 
warranty  that  it  was  not  only  seed 


of  that  variety,  but  that  it  had 
been  raised  by  Van  Wycklen  on 
Long  Island.  Van  Wyck  v.  Allen, 

370 

2.  Where  a  fire  insurance  policy  pro- 
vides-that  an  omission  on  the 
part  of  the  assured  to  make  known 
to  the  insurer  every  fact  material 
to  the  risk  shall  avoid  the  policy, 
the  failure  of  the  assured  to  dis- 
close facts  in  regard  to  the  prop- 
erty about  which  no  inquiry  is 
made  of  him,  even  though  they  are 
material  to  the  risk,  will  not  (in 
the  absence  of  fraud)  avoid  the 
policy.  Browning  v.  The  Home  In- 
surance Company  of  Columbus,  Ohio, 

523 
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